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SUPPLEMENT        JQ  Itg 

\  ',.'    TO    THE  .ZT    3 

GOVERNMENT  OF  INDIA 

THE  Government  of  India  Act,  1915,  is  based  upon  the 

Digest  published  in  the  third  edition  of  the  Government  of 
India,  and  reproduces  that  Digest  with  modifications  which 

are  mainly  verbal. 

The  correspondence  between  the  Digest  and  the  Act  is 

shown  in  the  following  Table  of  Comparison  : 

TABLE  OF  COMPARISON  BETWEEN  DIGEST  AND  ACT. 

Digest.  Act.  Remarks. 

1  i  For  '  British  India '  the  Act  substi- 
tutes the  synonymous  expression 

'  the  territories  for  the  time  being 

vested  in  His  Majesty  in  India '  so 
as  to  bring  the  language  into  closer 
conformity  with  that  of  the  Act  of 
1858.  It  also  incorporates  in  the 

text  the  title  '  Emperor  of  India ' . 
2  2  Subs.  (3)  of  s.  2  of  Digest  omitted  as 

spent. 3  3 
4  4 
5  Omitted  as  unnecessary  now  that  the 

term  of  office  is  reduced  to  7  years. 

6  5  S.  5  of  Act  also  contains  words  trans- 
ferred from  s.  15  (i)  of  Digest. 

7  6 
8  7 

9  8 
10  9 
11  IO 

12  II 

13  12 

14  13  In  subs.  (2)  '  India  or  of  any  part 
thereof '  substituted  for  '  British 
India '  ;  '  the  levying  of  war,  or 
the  making  of  peace,  or  negotia- 

tions or  treaties  with  any  prince  or 

state '  substituted  for  '  any  of  the 

matters  aforesaid '. 
15  14  &  5  Subs,  (i)  of  s.  15  of  Digest  trans- 

ferred to  s.  5  of  Act. 
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Digest.  Act.  Remarks. 
16  15 
17  16 
18  17 
19  1 8 
20  19  Language  of  proviso  altered  in  Act, 

but  without  alteration  of  effect. 

2 1  Omitted  as  unnecessary.  Applied  only 
to  officers  of  the  East  India  Com- 

pany. Officers  holding  under  the 
Crown  in  India  hold  during  pleasure. 

22  20  Slight  alterations  of  language,  but  no 
alteration  of  substance. 

23  21 
24  22 

25  23 
26  24 
27  25 
28  Omitted  as  spent. 
29  26  Para,  (c)  contains  matter  which  does 

not  appear  in  the  Digest  but  has 
been  added  in  order  to  reproduce 
exactly  the  existing  law. 

30  27 

31  28  '  Real  or  personal  estate '  substituted 
for  the  first  '  property  ',  and  '  real 
estate  '  for  the  second  '  property  ' . 

32  29 

33  30  &  32  (4)  '  Real  or  personal  estate  '  substituted 
for  '  movable  or  immovable  pro- 

perty'. Power  to  mortgage  con- 
fined to  real  estate.  Power  to  sell 

and  dispose  of  and  to  purchase  or 

acquire  property  limited  to  pro- 
perty in  British  India.  Subs.  (3) 

of  s.  33  of  Digest  embodied  in  s.  32 

(4)  of  Act. 
34  3i 
35  32 

36  33  k  India '  substituted  for  'British  India ' . 
37  34 
38  35 
39  36 
40  37  S.  38  of  the  Act  reproduces  a  pro- 

vision (9  Edw.  7,  c.  4,  s.  4)  for  the 

appointment  of  a  vice-president 
which  does  not  appear  in  the  body 
of  the  Digest  but  is  referred  to  in 
a  note  on  Digest  s.  42. 

41  S.  41  of  the  Digest,  which  was  merely 
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Digest.  Act.  Remarks. 

explanatory,  is  not  specifically  re- 
produced in  the  Act,  but  effect  is 

given  to  it  by  the  language  of  theAct. 
42  39 

43  40 
44  41 
45  Not  reproduced.     The  power  to  ap- 

point a  president  of  the  Council  is 
virtually  repealed  by  the  obliga- 

tion to  appoint  a  vice-president. 
46  42 
47  43  Language  changed  in  consequence  of 

the  omission  of  s.  45  of  Digest. 
48  44 

49  45  In  subs,  (i)  the  words  'and  of  all 
matters  which  ought,  in  its  opinion, 
to  be  reported  to  him,  or  as  to 

which  he  requires  information ' 
added  to  reproduce  old  enactments ; 

'  direction  and  control '  substi- 

tuted for  '  authority  '  ;  '  govern- 
ment '  substituted  for  '  authority  '. 

In  subs.  (2)  power  of  suspension  or 
removal  added. 

50  46  This  section  of  the  Act  reproduces 
only  subs,  (i),  (2),  and  (3)  of  s.  50 
of  the  Digest.  The  eilect  of  subs. 
(4)  is  preserved  by  the  terms  in 
which  the  Act  is  drawn.  The 

powers  given  by  subs.  (5)  were  ex- 
hausted by  the  notification  in  the 

Gazette  of  August  i,  1912.  See 
ss.  102  (2),  105  and  107  of  the  Act. 

51  47  After  s.  47  of  the  Act  is  inserted  a 
new  section  (48)  requiring  each 
Governor  to  appoint  a  vice-presi- 

dent of  his  executive  council.  See 

note  to  s.  72  of  Digest. 

52  Omitted  as  merely  explanatory. 
53  50,  51  Provisions  of  existing  law  set  out 

specifically,  instead  of  by  refer- 
ence. There  are  slight  differences 

between  the  procedure  of  the  Gov- 
ernor- General's  Council  and  the 

procedure  in  the  Councils  of  Gov- ernors. 

Afters.  51  of  theAct  is  inserted  a  new 

section  (52)  reproducing  existing 
provisions  as  tothe  Province  of  Agra. 
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Digest. 
54 

55,  subs,  (i) 

55,  subs.  (2), 
(3),  &  (4) 

Act. 

49 
53,  subs,  (i) 

54 

56 

57 

58 59 
60 

61 

62,  subs,  (i) 

62,  subs.  (2), 
(3) 

63,  subs,  (i), 
(2),&(3) 

59 

60 

61 

62 63,  subs,  (i) to  (6) 

64,  subs,  (i) 
&(2) 

64,  subs.  (3), 
(4) 

63,   subs.    (5) 
&(6) 64 

66 

67 

68 

69 

70 
71 

72 

Remarks. 

The  words  '  with  or  without  an 
executive  council '  added. 

Subs.  (2)  of  s.  53  is  substituted  for 
part  of  subs,  (i)  of  s.  74  of  Digest. 

Language  of  subs.  (3)  in  Act  slightly 
altered. 

After  s.  54  of  the  Act  are  inserted 
three  new  sections  (55,  56,  and  57) 

relating  to  executive  councils  for 
lieutenant-governors  (see  note  on 
page  218  of  Digest)  and  a  section 
(58)  enumerating  existing  chief 
commissioners  hips. 

Language  slightly  altered  but  sub- 
stance not  changed. 

Reproduced  with  verbal  changes. 

S.  63  (2)  of  Act  provides  for  the 
quorum  being  fixed  by  rules. 

The  reference  to  a  President  is  omit- 

ted from  s.  64  (3)  of  the  Act  in  con- 
sequence of  the  omission  of  s.  45 

of  Digest. 

Some  verbal  changes.  The  provi- 
sions of  the  Act  which  can  be 

altered  by  the  Governor-General  in 
Legislative  Council  are  specified  in 
Schedule  V. 

Subs.  (4)  of  s.  63  of  Digest  is  covered 
by  the  wide  language  of  s.  65  (i) 

(f)  of  Act. 

Subs,  (i )  &  (2)  of  s.  64  of  Digest  amal- 
gamated and  language  slightly 

altered. 

This  enumeration  of  local  legislatures 
is  omitted.    See  language  of  s.  73 
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Digest.  Act.  lletnarks. 

(4 )  of  Act.  A 1  ist  of  local  legislative 
councils  is  given  in  Schedule  I. 

71  73, 74  Reproduced  with  differences  in  lan- 

guage and  arrangement  but  with- 
out alteration  of  substance. 

72,  subs,  (i)        74,  subs,  (i)        In    view    of    recent    constitutional 

72,  subs.  (2)         75,  subs.  (3)  changes    it  was   considered   con- 
72,  subs.  (3),         75,  subs.  (4)  venient  to  recast  the  provisions  of 

(4)  the  Digest  relating  to  local  legisla- 
72,  subs.  (5)         75,  subs,  (i),  tures  and  to  rearrange  them  on  a 

(2)  somewhat  different  plan.    But  the 
differences  are  differences  of  form, 

not  of  substance.  The  Act  repro- 
duces in  substance  the  provisions 

to  be  found  in  the  third  edition  of 
the  Digest. 

73,  subs,  (i)         73,  subs,  (i), 
(3) 

73,  subs.  (2),        76,  subs,  (i)         S.  76  (2)  of  the  Act  does  not  appear 

(3),  (4)  in  Digest  but  reproduces  a  provi- 
sion of  existing  law. 

73,  subs.  (5)         76,  subs.  (3) 
74,  subs,  (i)         53,  subs.  (2)         The  power  to  constitute  new  lieu- 

54,  subs.  ( i )  tenant  -  governorships     has    been 
77,  subs,  (i)  transferred  from  Part  VI  (relating 

to  Indian  legislation)  to  Part  V 
(relating  to  local  Governments). 

S.  77  (2)  of  the  Act  reproduces  a  pro- 
vision of  existing  law.  See  note  to 

s.  74  of  Digest. 
74,  subs.  (2)  61 

75,  subs,  (i)         78,  subs.  (2)         S.  78  (i)  of  Act  reproduces  a  provi- 
sion of  existing  law. 

75,  subs.  (2)         76,  subs,  (i) 
75,  subs.  (3)         78,  subs.  (3) 
76  79 

77,  subs,  (i),      80,  subs,  (i)         Subs,  (i)  &  (2)  of  s.  77  of  Digest  amal- 
(2)  gamated    and    language    slightly 

altered. 

77,  subs.  (3)  80,  subs.  (3) 
77,  subs.  (4)  80,  subs.  (2) 
77,  subs.  (5)  83,  80,  subs. 

(3) 
78  81,82 
79  84 
80  85 
81  86 
82  87 

83  88 
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Digest.  Act.  Remarks. 
84  8g  The  reference  to  a  President  is  omit- 

ted from  s.  89  (4)  of  the  Act  in  con- 
sequence of  the  omission  of  s.  45 

of  Digest. 

85  90 
86  91 
87  92 

93 
89  94 
90  95,  subs,  (i)         The  power  given  by  s.  95  (i)  of  the 

Act  to  reinstate  officers,  and  s.  95 
(2)  of  the  Act,  reproduce  provisions 
of  existing  law. 

91  96  The  words  '  natural  born '  in  ss.  91 
92  97  and  92  of  Digest  are  omitted  in  view 

of  s.  3  of  the  British  Nationality 
and  Status  of  Aliens  Act.  1914 
(4  &  5  Geo.  5,  c.  17). 

93  98 
94  99 

95  ioo 
96  101,  subs.  (2)      Subs.  (5)  of  s.  101  of  Act  is  new. to  (4) 

97  102 
98  103 
99  104,  subs,  (i)        Subs.  (2)  to  (4)  of  s.  104  of  Act  repro- 

duce provisions  of  existing  law. 
ioo  105 

ioi,subs.  (i),  (2)  106,  subs,  (i);      The  provision  as  to  high  courts  being 
131,  subs.  (3)  courts  of  oyer  and  terminer  and 

jail  delivery  is  omitted  from  the 
Act  as  being  superseded  by  24  &  25 
Viet.    c.    104,    s.  9,  and   Letters 
Patent  issued  thereunder. 

101,  subs.  (3)        1 06,  subs.  (2) ; 
131,  subs.  (3) 

102  107  The  provision  in  s.  107  of  Act  as  to 

consistency  with  other  Acts  repro- 
duces a  saving  in  the  existing  law. 

103  108,  131, subs.  (3) 

104  109,  131, subs.  (3) 

105  no,  131, subs.  (3) 

106  in,    131, subs.  (3) 

107  Omitted  for  the  reason  appearing  in 
the  note  to  s.  107. 



Viii       THE   GOVERNMENT   OF   INDIA   ACT,  IQI5 

Digest.  Act.  Remarks. 

108  112,  131,  S.  113  of  Act  reproduces  provisions 
subs.  (3)  of  existing  law.    See  note  to  s.  96 

of  Digest. 

109  114 
no  115 
in  116,  subs,  (i)       Subs.  (5)  of  s.  116  of  Act  reproduces 

to  (4)  a  provision  of  existing  law. 
112  117 

113  118,  subs,  (i),      The  provision  in  s.  113  (2)  of  Digest 

(3)  as   to  providing  a  house  for  the 
Bishop  of  Calcutta  is  omitted  as 
exhausted.  Subs.  (2)  of  s.  118, 

and  ss.  119  and  120,  of  Act  re- 
produce provisions  of  existing  law. 

114  121 
115  122 
116  123 

117  124  The    words    appearing    in    square 
brackets  in  the  Digest  are  repro- 

duced in  the  Act. 
118  125 

119,  subs,  (i ),  127 
(2) 

1 19,  subs.  (3)  128  'Six   years'    substituted   for    'five 
years',  to  follow  33  Geo.  3,  c.  52, 
s.  141 .  See  note  to  s.  1 19  of  Dige.  . 
S.  129  of  Act  reproduces  provisions 
of  existing  law,  and  s.  130  effects 
repeals,  with  savings. 

120  126 

121  131,  subs,  (i),       S.  131  (3)  of  Act  is  new  in  point  of 
(2)  form,  and  covers  Sch.  V. 

122  132 

123  133 
1 23 A  55,  subs.  (2) 

63,  subs.  (7) 
67,  subs.  (3) 

74,  subs.  (5) 
76,  subs.  (4) 
80,  subs.  (3) 

124  101,  subs,  (i), 

134 

Sch.  I        Sch.  II 
Sch.  II       Sch.  Ill 
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PREFACE  TO  THE  SECOND  EDITION 

THIS  is  a  revised  edition  of  a  book  which  was  published 

in  iScjg. 
Tnthe  year  1873  the  Secretary  of  State  for  India  sent  to 

the  Government  of  India  the  rough  draft  of  a  Bill  to  consoli- 
date the  enactments  relating  to  the  Government  of  India. 

This  draft  formed  the  subject  of  correspondence  between  the 
India  Office  and  the  Government  of  India,  and  an  amended 

draft,  embodying  several  proposals  for  alteration  of  the  law, 
was  submitted  to  the  India  Office  by  the  Government  of 

India  in  the  month  of  February,  1876.  After  that  date  the 
matter  was  allowed  to  drop. 

The  case  for  consolidating  the  English  statutes  relating  to 

India  is  exceptionally  strong.  The  Government  of  India  is 
a  subordinate  Government,  having  powers  derived  from  and 

limited  by  Acts  of  Parliament.  At  every  turn  it  runs  the 
risk  of  discovering  that  it  has  unwittingly  transgressed  one 

of  the  limits  imposed  on  the  exercise  of  its  authority.  The 

enactments  on  which  its  authority  rests  range  over  a  period 

of  more  than  120  years.  Some  of  these  are  expressed  in 

language  suitable  to  the  time  of  Warren  Hastings,  trot 

inapplicable  to  the  India  of  to-day,  and  unintelligible  except 
by  those  who  are  conversant  with  the  needs  and  circum- 

stances of  the  times  in  which  they  were  passed.  In  some 

cases  they  have  been  duplicated  or  triplicated  by  subsequent 
enactments,  which  reproduce  with  slight  modifications,  but 

without  express  repeal,  the  provisions  of  earlier  statutes  ; 
and  the  combined  effect  of  the  series  of  enactments  is  only 

to  be  ascertained  by  a  careful  study  and  comparison  of  the 

several  parts.  A  consolidating  Act  would  repeal  and  super- 
sede more  than  forty  separate  statutes  relating  to  India. 

In  England  the  difficulty  of  threading  the  maze  of  adminis- 
trative statutes  is  mitigated  by  the  continuity  of  administra- 

tive tradition.  In  India  there  is  no  similar  continuity. 

The  Law  Member  of  Council,  on  whom  the  Governor-General 
is  mainly  dependent  for  advice  as  to  the  nature  and  extent 



vi  PREFACE 

of  his  powers,  brings  with  him  from  England  either  no 

knowledge  or  a  scanty  knowledge  of  Indian  administration, 
and  holds  office  only  for  a  term  of  five  years.  The  members 

of  the  Civil  Service  who  are  posted  at  the  head-quarters  of 
the  Central  and  Local  Governments  are  engaged  in  climbing 

swiftly  up  the  ladder  of  preferment,  and  rarely  pause  for 

many  years  on  the  same  rung.  Hence  the  risk  of  miscon- 
struing administrative  law,  or  overlooking  some  important 

restriction  on  administrative  powers,  is  exceptionally  great. 
During  various  intervals  of  leisure  after  my  return  from 

India  in  1886  I  revised  and  brought  up  to  date  the  consoli- 
dating draft  of  1873,  and  endeavoured  to  make  it  an  accurate 

reproduction  of  the  existing  statute  law.  The  revised  draft 
was  submitted  to  the  Secretary  of  State,  but  the  conclusion 
arrived  at,  after  communication  with  the  Government  of 

India,  was  adverse  to  the  introduction  of  a  consolidating 
measure  into  Parliament  at  that  time.  It  was,  however, 

suggested  to  me  by  the  authorities  at  the  India  Office  that 
the  draft  might,  if  published  as  a  digest  of  the  existing  law, 
be  useful  both  to  those  who  are  practically  concerned  in 

Indian  administration,  and  to  students  of  Indian  adminis- 
trative law.  It  has  accordingly  been  made  the  nucleus  of 

the  following  pages. 

The  first  chapter  contains  such  amount  of  historical  intro- 
duction as  appeared  necessary  for  the  purpose  of  making 

the  existing  law  intelligible.  The  sources  from  which  I  have 
drawn  are  indicated  in  a  note  at  the  end  of  the  chapter. 

There  are  many  excellent  summaries  of  British  Indian 

history,  and  the  history  of  particular  periods  has  been  treated 

with  more  or  less  fullness  in  the  biographies  of  Indian  states- 
men, such  as  those  which  have  appeared  in  Sir  William 

Hunter's  series.  But  a  history  of  the  rise  and  growth  of  the 
British  Empire  in  India,  on  a  scale  commensurate  with  the 

importance  of  the  subject,  still  remains  to  be  written.  Sir 

Alfred  Lyall's  admirable  and  suggestive  Rise  and  Expansion 
of  the  British  Dominion  in  India  appears  to  me  to  indicate, 
better  than  any  book  with  which  I  am  acquainted,  the  lines 
on  which  it  might  be  written. 

The  second  chapter  contains  a  short  summary  of  the 
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existing  system  of  administrative  law  in  India.  This  has 

been  carefully  revised  in  the  present  edition,  and  brought  up 
to  date. 

The  third  chapter  is  a  digest  of  the  existing  Parliamentary 
enactments  relating  to  the  government  of  India,  with 
explanatory  notes.  This  digest  has  been  framed  on  the 

principles  now  usually  adopted  in  the  preparation  of  con- 
solidation Bills  to  be  submitted  to  Parliament ;  that  is  to 

say,  it  arranges  in  convenient  order,  and  states  in  language 
appropriate  to  the  present  day,  what  is  conceived  to  be  the 
net  effect  of  enactments  scattered  through  several  Acts. 

When  this  process  is  applied  to  a  large  number  of  enactments 
belonging  to  different  dates,  it  is  always  found  that  there  are 
lacunae  to  be  filled,  obscurities  to  be  removed,  inconsistencies 

to  be  harmonized,  doubts  to  be  resolved.  The  Legislature 
can  cut  knots  of  this  kind  by  declaring  authoritatively  how 
the  law  is  to  be  construed.  The  draftsman  or  the  text- 

writer  has  no  such  power.  He  can  merely  state,  to  the  best 
of  his  ability,  the  conclusions  at  which  he  has  arrived,  and 

supply  materials  for  testing  their  accuracy. 

The  fourth  chapter,  which  deals  with  the  application  of 

English  law  to  the  natives  of  India,  is  based  on  a  paper  read 
at  a  meeting  of  the  Society  of  Comparative  Legislation.  It 

points  to  a  field  in  which  useful  work  may  be  done  by  students 
of  comparative  jurisprudence. 

In  the  fifth  chapter  I  have  tried  to  explain  and  illustrate 
the  legal  relations  between  the  Government  of  British  India 

and  the  Governments  of  the  Native  States  by  comparison 

with  the  extra-territorial  powers  exercised  by  British 
authorities  in  other  parts  of  the  world,  such  as  the  countries 

where  there  is  consular  jurisdiction,  and  in  particular  the 

modern  protectorates.  The  subject  is  interesting  and 
important,  but  full  of  difficulty.  The  rules  and  usages  which 
govern  the  relation  between  States  and  peoples  of  different 
degrees  and  kinds  of  civilization  are  in  a  state  of  constant 

flux  and  rapid  growth,  and  on  many  topics  dealt  with  in  this 
chapter  it  would  be  unsafe  to  lay  down  general  propositions 

without  qualifying  and  guarding  words.  There  are  quick- 
sands at  every  step. 



viii  PREFACE 

Since  the  date  of  the  first  edition  of  this  work  important 

changes  have  been  made  in  the  Orders  in  Council  which 
regulate  the  exercise  of  jurisdiction  in  African  protectorates, 

and  the  jurisdiction  exercised  by  the  Governor-General  in 
Council  in  the  Native  States  of  India  has  been  brought  into 

line  with  the  extra-territorial  jurisdiction  exercised  under 
authority  of  the  British  Crown  in  other  parts  of  the  world  by 

shifting  its  basis  from  an  Act  of  the  Indian  legislature  to  an 
Order  in  Council  under  the  Foreign  Jurisdiction  Act,  1890. 

I  am  indebted  for  valuable  assistance  to  friends  both  at  the 

India  Office  and  in  India.  Frequent  reference  has  also  been 
made  to  the  minutes  of  Sir  H.  S.  Maine  printed  for  the  Indian 
Legislative  Department  in  1890. 

But  although  the  book  owes  its  origin  to  an  official  sug- 
gestion, and  has  benefited  by  the  criticisms  of  official  friends, 

it  is  in  no  sense  an  official  publication.  For  any  statements 

or  expressions  of  opinion  I  am  personally  and  exclusively 
responsible. 

I  have  omitted  from  this  edition  certain  reprints  of  docu- 
ments which  are  to  be  found  elsewhere.  The  charters  of  the 

Indian  High  Courts  are  now  to  be  found  in  Vol.  VI  of  the 

Statutory  Eules  and  Orders  Revised.  The  first  Charter  to 

the  East  India  Company,  with  some  omissions,  will  be  found 
in  Prothero,  Statutes  and  Constitutional  Documents.  The 

other  illustrative  documents  printed  in  ch.  viii  of  the  first 

edition  would  find  an  appropriate  place  in  a  selection  of 
documents  illustrating  the  constitutional  history  of  British 
India.  Such  a  selection  would  be  of  great  use  to  students. 

C.  P.  ILBERT. 

SPEAKER'S  COURT, 
January,  1907. 

PKEFACE  TO  THE  THIED  EDITION 

THIS  edition  incorporates  the  two  supplementary  chapters 
added  to  the  second  edition,  and  makes  such  further  addi- 

tions and  alterations  as  are  required  to  bring  the  book  up 
to  date. 

C.  P.  I. 

SPEAKER'S  COURT, 
December,  1914. 
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Minister. 

1808-14.  Peninsular  War. 

1809.  Walcheren  expedition. — Bat- 
tle of  Wagram. 

Perceval,  Prime  Minister. 

English  occupy  the  Cape. 
1810.  Mauritius  taken  from  French. 

1812.  Napoleon  invades  Russia. 
War  between  England  and  United 

States. 

(June).  Lord  Liverpool,  Prime 
Minister  (till  1827). 

(July).     Battle  of  Salamanca. 
1813  (June).     Battle  of  Vittoria. 

(October  16-19).  Battle  of  Leip- 
zig. 

1814.    First     Peace     of     Paris.  — 

Napoleon  abdicates.  Cape  ceded 
to  England. 

1815  (February).     Napoleon  returns 
from  Elba. 

(June  1 8).     Battle  of  Waterloo. 
(November).     Second    Peace    of 

Paris. 

1820.  George  IV.  Congress  at  Trop- 
pau,  afterwards  at  Laybach. 

1802.  Treaty    of    Bassein    and    re- 
storation of  Peshwa. 

1803.  League  of  Sindia  and  Nagpur 
Raja  (Marathas). 

Maratha  War  (Battles  of  Assaye, 

Argaum,  Laswaree). 
1804.  Gaekwar  of  Baroda  submits 

to  subsidiary  system. 

1805  (July  to  October).  Lord  Corn- 
wallis  again  Governor -General. 
— Succeeded  by  Sir  George 
Barlow  (till  1807). 

1806.  Mutiny  of  Sepoys  at  Vellore. 

1807.  War  with  Travancore. 

1807-13.    Lord    Minto,    Governor- 
General. 

1809.  Travancore  subdued. 

1813.  Charter    Act    of     1813     (55 
Geo.  Ill,  c.  155). 

East  India  Company  loses  mono- 

poly of  Indian  trade. 
1813-23.  Lord  Hastings,  Governor- 

General. 

1814-15.  Gurkha  War. 

1815.  Kumaon  ceded. 
1817.  Pindaris  conquered. 

1817-18.  Third  Marathci  War,  end- 
ing in  annexation  of  Poona  and 

reduction  of  Holkar  and  Rajpu- 
tana. 

1819.  Wazir  of  Oudh  assumes  title 
of  King. 
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1821  (May).     Death    of    Napoleon 

Buonaparte.     Congress  of  Ve- 
rona. 

1822  (March     27).     Canning     ap- 
pointed   Governor -General    of 

India  but  made  Foreign  Secre- 
tary instead  (September). 

1825.  Commercial  panic  in  England. 

1827  (April   24).     Canning,    Prime 
Minister  ;    dies  August  8. 

(September    5).     Lord   Goderich, 
Prime  Minister. 

(October   20).     Battle   of   Nava- 
rino. 

1828  (January  25).     Duke  of  Wel- 
lington, Prime  Minister. 

1830  (June  26).     William  IV. 
(November  22).  Lord  Grey,  Prime 

Minister. 

1832  (June).     Reform  Bill  passed. 

1834  (July   17).     Lord  Melbourne, 
Prime      Minister ;       dismissed 
November  15. 

(December  26).     Sir  Robert  Peel, 
Prime  Minister. 

1835  (April   8).     Sir   Robert   Peel 
resigns. 

(April     1 8).       Lord     Melbourne, 
Prime  Minister. 

1837.  Queen  Victoria. 

1839-42.  War  between  England  and 
China. 

1823-8.  Lord  Amherst,  Governor- 
General. 

1824.  War  with  Burma.  Rangoon 
taken. 

1826.  Storming  of  Bhurtpur.  An- 
nexation of  Assam. 

1828-35.  Lord    William    Bentinck, 
Governor-General. 

1830.  Mysore  becomes  a  protected 
State. 

1833.  Charter  Act  (3  &  4  Will.  IV, 

c.  85)  terminates  trading  func- 
tions of  East  India  Company 

and  defines  legislative  powers 
of  Governor-General  in  Council. 

Macaulay  appointed  legislative 

member  of  Governor-General's 
Council. 

1834.  Annexation  of  Coorg. 

1835.  Lord   Heytesbury   appointed 
Governor-General    by    Sir    R. 
Peel,  but  appointment  cancelled 

by  Whigs. 
1836-42.  Lord  Auckland,  Governor- 

General. 

1836.  Lieutenant-Governorship     of 
North-Western  Provinces  con- 
stituted. 

1838.  First  Afghan  War. 

1839.  Capture  of  Ghazni  and  Kan- 
dahar. 

Death  of  Ranjit  Singh. 

1840.  Surrender   of   Dost   Moham- 
mad. 
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1841   (September  6).     Sir  R.  Peel, 
Prime  Minister. 

1846.  Repeal  of  Corn  Laws. 
(June.)     Sir  R.  Peel  resigns. 
(July    6.)     Lord    John    Russell, 

Prime  Minister. 

1848.     Chartist    riots. — Revolution 
in  France. 

1852.  Louis  Napoleon,  Emperor. 
(February    27).        Lord    Derby, 

Prime  Minister. 

(December  28).     Lord  Aberdeen, 
Prime  Minister. 

1854-5.  Crimean  War. 

1855  (February  10).     Lord  Palmer- 
ston,  Prime  Minister. 

1856.  Treaty  of  Paris. 

1841.  Insurrection    at    Cabul    and 
disastrous    retreat    of    British 
troops. 

1842-4.  Lord  Ellenborough,  Gover- 
nor-General. 

1842.  Pollock  recaptures  and  evacu- 
ates Cabul. 

1843.  Annexation  of  Sind  (Battle  of 

Meeanee). — Capture  of  Gwalior. 
1844-8.  Lord  Hardinge,  Governor- 

General. 

1845.  Danish  possessions  bought. 
1845-6.     Sikh    War.       Battles    of 

Mudki  and  Ferozeshah  (1845). 
1846.  Battles  of  Aliwaland  Sobraon. 

— Treaty  of  Lahore. 

1848-56.  Lord  Dalhousie,  Governor- 
General. 

1849.  Satara  annexed. — Second  Sikh 
War.    Battles  of  Chillianwallah 

and  Goo j erat.  — Punj ab  annexed . 
1850.  Bombay  Railway  commenced. 

1852.  Second  Burmese  War. — Pegu 
annexed. 

1853.  Last  Charter  Act  (16   &   17 

Viet.  c.  95)  passed;    remodels 
constitution      of      Legislative 
Council. 

Jhansi,  the  Berars,  and  Nagpur 

annexed.  —  Telegraphs  com- 
menced. 

1854.  Bengal   constituted   a   Lieu- 
tenant-Governorship. 

1856.  Oudh  annexed. 

1856-62.  Lord  Canning,  Governor- 
General. 

1857-8.  Indian  Mutiny.  —  Out- 
breaks at  Meerut  and  Delhi 

(June).  Delhi  taken  (Septem- 
ber). First  relief  of  Lucknow 

by  Havelock  and  Outram  (Sep- 
tember). Final  relief  of  Luck- 

now  by  Sir  Colin  Campbell 
(November). 
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1858  (February  25).     Lord  Derby, 
Prime  Minister. 

1859.    Italian    War.  —  Battles    of 

Magenta  and  Solferino. 
(June    1 8).       Lord    Palmerston, 

Prime  Minister. 

1865  (November  6).  Lord  Russell 
becomes  Prime  Minister  on 
death  of  Lord  Palmerston. 

1866.  War  between  Prussia  and 

Austria. — Battle  of  Koniggratz 
or  Sadowa. 

(July  6).       Lord  Derby,   Prime 
Minister. 

1868  (February   27).     B.    Disraeli, 
Prime  Minister. 

Abyssinian  expedition. 
(December  9).     W.  E.  Gladstone, 

Prime  Minister. 

1869  (November).        Suez      Canal 

opened. 
1870.  Franco-German  War. — Revo- 

lution in  France. 

1871.  King    William     of    Prussia 
becomes  German  Emperor. 

1874  (February  21).  B.  Disraeli, 
Prime  Minister. 

1858.  Government    of    India    Act, 

1858  (21    &  22   Viet.   c.    106), 

places  British  India  under  direct 

government    of    Crown. — Lord 
Canning,  Viceroy. 

(November  i ).  Queen's  Amnesty 
Proclamation  published  in 
India. 

1859.  Punjab   constituted  a   Lieu- 
tenant-Governorship under  Sir 

John  Lawrence. 
Indian  Code  of  Civil  Procedure 

1860.  Indian  Penal  Code  passed. 
1862.  Indian  Civil  Service  Act,  1 86 1 

(24  &  25  Viet.  c.  54),  Indian 
Councils  Act,  1861  (24  &  25 

Viet.  c.  67),  and  Indian  High 
Courts  Act,  1 86 1  (24  &  25  Viet. 

c.  104),  passed  by  Parliament. 
— Code  of  Criminal  Procedure 

passed  in  India. 
1862-3.  Lord  Elgin,  Viceroy. 
1864-9.  Lord    Lawrence,    Viceroy. 
1864.  Bhutan  Dwars  annexed. 

1865.  Indian  Succession  Act  passed. 

1866.  Famine  in  Orissa. 

1867  (September).  Straits  Settle- 
ments separated  from  India. 

1868.  Sher  Ali,  Amir  of  Afghanis- tan. 

1869-72.  Lord  Mayo,  Viceroy. 
1869.  Legislative     Department     oi 

Government    of    India    esl 
lished. 

1872.  Indian     Contract     Act 
Evidence  Act  passed. 

1872-6.     Lord    Northbrook,    Vic roy. 

1876-80.  Lord  Lytton,  Viceroy. 
1876-8.  Famine  in  India. 
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1877.  Russo-Turkish  War. 

1878.  Treaties  of  San  Stefano 

(March)  and  Berlin  (July). 

1880  (April  25).     W.  E.  Gladstone, 
Prime  Minister. 

1882.  Indian    troops    used    in    the 

Egyptian  War. 

1885  (June   24).     Lord   Salisbury, 
Prime  Minister. 

1886  (February  6).     W.   E.    Glad- 
stone, Prime  Minister. 

(August     3).       Lord     Salisbury, 
Prime  Minister. 

1887.  Jubilee   of   Queen   Victoria's 
reign. 

1892  (August  1 8).    W.  E.  Gladstone, 
Prime  Minister. 

1894  (March  3).       Lord  Rosebery, 
Prime  Minister. 

1895    (July   2).        Lord   Salisbury, 
Prime  Minister. 

1877  (January  i).  Queen  pro- 
claimed Empress  of  India  at 

Delhi. 

1878.  Invasion  of  Afghanistan. 
1879  (July).     Treaty  of  Gandamak. 

(September).       Cavagnari    killed 

at  Cabul. — English  invade  Af- 

ghanistan. 
1880-4.  Lord  Ripon,  Viceroy. 

1880  (July).     Abdurrahman  recog- 
nized as  Amir  of  Afghanistan. 

— Battle  of  Maiwand.     General 

Roberts'  march  from  Cabul  to 
Kandahar. 

1884.  Boundary    Commission    ap- 

pointed to   settle  North-West 
frontier. 

1884-8.  Lord  Dufferin,  Viceroy. 
1885.  Third  Burmese  War. 

1886  (January    i).     Upper   Burma 
annexed. 

(November  2 1 ).  Legislative  Coun- 
cil established  for  North -Wes- 

tern Provinces. 

1888-93.  Lord  Lansdowne,  Viceroy. 
1889.  Military     expeditions     sent 

against  hill  tribes. 
1890.  Chin  and  Lushai  expeditions. 

— Rising  in  Manipur. 
1891.  Massacre  in  Manipur. 
1892.  Constitution  and  procedure  of 

Indian  Legislative  Councils  al- 
tered by  Indian  Councils  Act, 

1892  (55  &  56  Viet.  c.  14). 
1893.  Separate    armies    of    Madras 

and  Bombay  abolished  by  Ma- 
dras and  Bombay  Armies  Act 

1893  (56  &  57  Viet.  c.  62). 
(June  26).     Indian  Mint  closed. 

1894   (January   27).      Lord   Elgin, Viceroy. 

(December  27).  Import  duty 

imposed  on  cotton. 
1895.  Chitral  Expedition. 

1896.  Appearance    of    plague    in 
Bombay. 
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1897   (Juno).     Jubilee 
in  England. 

celebrations 

1899  (October  1 1 ).     Boer  War  com- 
menced :    ended  May  31,  1902. 

1901  (January  22).     Death  of  Queen 
Victoria. 

(January   24).     Proclamation    of 
King  Edward  VII. 

1902  (August  9).     Coronation. 

(January  30).  Anglo -Japanese 
Treaty  signed. 

(July).  Mr.  Balfour,  Prime  Minis- 
ter. 

1904  (Februarys).    Russo-Japanese 
War  commenced  :    ended  Sep- 

tember 5,  1905  ;   Peace  Treaty 
signed  at  Portsmouth,  U.S.A. 

Anglo-French  Agreement  signed. 
1905  (August  12).     Anglo -Japanese 

Treaty  signed. 

(December  5).  Sir  Henry  Camp- 
bell-Bannerman,  Prime  Minis- 
ter. 

1896-7.  Famine  in  India. 

1897  (April  9).  Legislative  Council 
established  for  Punjab.  Burma 
constituted  a  Lieutenant-Gover- 

norship, with  a  Legislative 
Council. 

(June  12).    Earthquake  in  Bengal. 
War  on  North-Western  frontier. 

1898.  Appearance  of  plague  at  Cal- 
cutta and  in  Madras.  Famine 

Commission. 

1899  (January  6).  Lord  Curzon. Viceroy. 

1899-1900.  Recurrence  of  famine 
in  India. 

1901     (October).       Death  of  Amir 
Abdurrahman  of   Afghanistan. 

Punitive  operations  against  Mah- 
sud  Waziris. 

(November).  Constitution  of  the 
North-West  Frontier  Province 
under  a  Chief  Commissioner. 

1902.  '  North-Western  Provinces 
and  Oudh '  renamed  '  United 

Provinces  of  Agra  and  Oudh '. 
1902-3.  Indian  Police  Commission. 

1903  (January).     Delhi  Durbar. 
(October).    Incorporation  of  Bcrar 

with  the  Central  Provinces. 

1903-4.  Mission  to  Tibet. 
1904.  Indian  Universities  Act. 

1904-5.  Mission  to  Cabul. 

1905  (March).     Constitution  of  Rail- 
way Board  in  India. 

(April  4).  Earthquake  in  Punjab. 
Reorganization  of  Military  De- 

partment of  the  Government  of 
India :  creation  of  Army  and 

Military  Supply  Departments. 

Eastern  Bengal  and  Assam  con- 
stituted a  separate  administrg 

tion  under  a  Lieutenant-Govei 
nor  with  a  Legislative  Council 

(November     18).       Lord    Mint Viceroy. 
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1906  (January  8). 
solved. 

Parliament  dis- 

1907  (April  15).  Colonial  Confer- 
ence at  the  Colonial  Office. 

(First  meeting.) 

(August      31).       Anglo  -  Russian 
Agreement  signed. 

1908  (April  4).     Arbitration  Treaty 
between  Great  Britain  and  the 

United  States  signed  at  Wash- 
ington. 

(April  5).  Sir  Henry  Campbell  - 
Bannerman  (Premier)  resigned 
(died  April  22). 

Mr.  Asquith,  Prime  Minister. 

1909  (April  29).     Mr.  Lloyd  George 
introduced  Budget  (November 
2).      Passed  by  the  Commons 
(November   30).     Rejected   by 
the  Lords  and  conflict  between 
the  two  Houses  commenced. 

(September  20).  South  Africa 
Union  Bill  received  Royal 
Assent. 

1910.  (January  10).  Parliament 
dissolved.  (April  29),  Budget 
of  1909  reintroduced  and 

INDIA. 

(May  6).  Death  of  King  Edward 
VII.  Proclamation  of  King 
George  V. 

(June  ̂ -November).  Confer- 
ence between  the  leaders  of 

the  Liberal  and  Unionist 

Parties  held,  but  failed  in  its 
object. 

(October  3 ).  Portuguese  Revolu  - 
tion. 

(November  28).  Parliament  dis- 
solved. 

1905-6.  Visit  of  the  Prince  and 
Princess  of  Wales  to  India. 

1906.  Convention     between     Great 

Britain    and    China    regarding 
Tibet. 

1907.  Agreement  with  the  Chinese 
Government    for    the    gradual 
extinction    of    the    export    of 
Indian  opium  to  China. 

1907-8.  Famine  in  the  United  Pro- 
vinces. 

1907-9.  Royal  Commission  on  De- 
centralization in  India. 

1908.  Punitive    operations    against 
the   Zakka   Khel   Afridis    and 
Mohmands. 

(November  2).  Proclamation  of 
the  King  -  Emperor  to  the 
Princes  and  Peoples  of  India 
on  the  fiftieth  anniversary  of 
the  transfer  of  the  government 
of  India  to  the  Crown. 

1909  (April).  Military  Supply  De- 
partment of  the  Government  of 

India  abolished. 

Indian  Councils  Act  passed  : 

legislative  councils  greatly  en- 
larged and  their  functions 

extended ;  system  of  direct 
election  of  members  introduced, 

and  non-official  majorities  estab- 
lished in  provincial  councils. 

1910.  Indian  Press  Act. 

(November).  Education  Depart- 
ment of  the  Government  of 

India  constituted. 

(November).  Constitution  of  an 
Executive  Council  to  assist  the 

Lieu  tenant-Governor  of  Bengal. 
(November  23).  Lord  Hardinge, 

Viceroy. 
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1911  (June  22).     George  V  crowned. 

(July  13).     Anglo -Japanese  Alli- 
ance renewed  for  10  years. 

(August  14).  House  of  Commons 

agreed  to  the  Vote  for  the  pay- 
ment of  Members. 

(August  1 8).  Parliament  Act  re- 
ceived Royal  Assent. 

(September  4).  Recognition  of 
the  Portuguese  Republic. 

1912  (April  3).     Royal  Commission 
appointed  to  inquire  into  the 
trade  of  the  Empire. 

(July  29).     Death  of  the  Emperor 
of  Japan. 

(October   8).    First   Balkan  War 
(Bulgaria,  Servia ,  Greece,  and 
Montenegro     against     Turkey) 
commenced. 

1913  (January  16).  Government 
of  Ireland  Bill  passed  in  Com- 

mons, (January  30)  rejected 
by  Lords. 

(March  7).   Parliament  prorogued. 
(March  10).  Parliament  met  again. 
(June  30).  Second  Balkan  War. 
Bulgaria  against  Servia  and 
Greece. 

(July  8).  Government  of  Ireland 
Bill  again  passed  by  Commons 
and  (July  22)  rejected  by 
Lords. 

(July  10).  Rumania  declares  war 
against  Bulgaria. 

1911  (April  i).     Constitution  of  the 
State  of  Benares. 

1911-12.  Visit  of  the  King-Emperor 
and  Queen-Empress  to   India. 
(Durbar  at  Delhi,  December  12, 
1911). 

Punitive  expeditions  against  the 
Abors. 

1912  (April  i).  Redistribution  of 
territory  in  Bengal :  new  pro- 

vince of  Bengal  constituted  a 
Presidency  Government  under 
a  Governor,  Bihar  and  Orissa 

a  Lieutenant-Governorship,  and 
Assam  a  Chief-Commissioner- ship. 

(August  i).  Executive  Council 
established  in  Bihar  and  Orissa. 

Transfer  of  the  seat  of  the 
Government  of  India  from 
Calcutta  to  Delhi. 

(October  i).  Constitution  of  the 
Province  of  Delhi,  under  a 
Chief  Commissioner. 

(November).  Legislative  Council 
established  in  Assam. 

Royal  Commission  on  the  Public 
Services  in  India  appointed. 

(December  23).    Attempt  to  assas- 
sinate the  Viceroy  during  the 

State  entry  into  Delhi. 
1913.  Sale  of  opium  for  export  to 

China  discontinued. 

(April).     Royal    Commission    or 
Indian  Finance  and  Currenc 

appointed. (November).     Legislative  Counci 
established  in  the  Central 

vinces. 
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(July  15).  Government  of  Ireland 
Bill  again  rejected  by  Lords. 

(Aug.  6).  Treaty  of  Peace  be- 
tween Balkan  Powers  and 

Turkey  signed  at  Bucharest. 
(September  28).  Treaty  of  Peace 

between  Bulgaria  and  Turkey 
signed  at  Constantinople. 

1914  (May  26).  Government  of 
Ireland  Bill  passed  third  time 
in  Commons. 

(June  28).  Assassination  of  Grand 
Duke  Ferdinand. 

(July  21-24).  Conference  at 
Buckingham  Palace  on  Govern- 

ment of  Ireland  Bill. 

(July  23).  Ultimatum  presented 

by  Austria-Hungary  to  Servia. 
(July  28).  Austria-Hungary  de- 

clares war  on  Servia. 

(Aug.  i).  Germany  declares  war 
on  Russia. 

(Aug.  3).  Germany  declares  war 
on  France. 

(Aug.  4).  Great  Britain  declares 
war  on  Germany. 

(Aug.  10).  France  declares  war 
on  Austria-Hungary. 

(Aug.  12).  Great  Britain  declares 
war  on  Austria-Hungary. 

(Sept.  18).  Government  of  Ireland 
Act  and  Established  Church 

(Wales)  Act  passed  under  Parlia- 
ment Act.  Parliament  prorogued. 

(Nov.  5).  Great  Britain  declares 
war  on  Turkey. 

(Dec.  18).  Egypt  declared  as 
British  Protectorate. 

1914.  Despatch  of  Indian  troops 

to  join  the  British  Expedition- 
ary Forces,  the  cost  being 

borne  by  Indian  revenues  in 
accordance  with  Resolutions 

passed  by  the  Governor-Gen- 
eral's Council  (Sept.  8)  and  both 

Houses  of  Parliament  (Sept.  16 
and  Nov.  26). 

GOVERNORS-GENERAL    OF   FORT   WILLIAM    IN 

BENGAL.1 
1774.  Warren   Hastings    (Governor      1793.  Sir  John  Shore  (Lord  Teign- 

of  Bengal  from  1772).  mouth). 

1785.  Sir  J.  Macpherson  (temporary,      1798.  Sir  Alured  Clarke  (temporary, 

February  i,  1785,  to  September  March  6  to  May  18,  1798). 

12,  1786).  1798.  Earl  of  Mornington  (Marquis 
1786.  Lord  Cornwallis.  Wellesley). 

1  For  more  minute  particulars  as  to  dates  see  the  India  List. 
1691  C 
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1805.  Lord  Cornwallis  (took  office 
July  30,  died  October  5). 

1805.  Sir  George  Barlow  (tempor- 
ary, October  10,  1805,  to  July 

31,  1807). 
1807.  Lord  Minto. 

1813.  Lord  Moira  (Marquis  of 
Hastings). 

1823.  John  Adam  (temporary, 
January  9  to  August  i,  1823). 

1823.  Lord  Amherst. 
1828.  W.  B.  Bayley  (temporary, 

March  13  to  July  4,  1828). 
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Page  142,  note  2  should  read  : 

Under  the  Indian  Councils  Act,  1909,  there  is  power 

constitute  executive  councils  for  lieutenant-governors.  The 
Lieu  tenant-Governor  of  Bihar  and  Orissa  has  an  Executive 

Council,  established  in  1912.  An  Executive  Council  for  the 

United  Provinces  has  been  promised. 
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A  DIGEST  OF  THE  LAW  RELATING 

TO  THE  GOVERNMENT  OF  INDIA 

CHAPTER  I 

HISTORICAL   INTRODUCTION 

BRITISH  authority  in  India  may  be  traced,  historically,  to  Twofold 

a  twofold  source.     It  is  derived  partly  from  the   British  British* 
Crown  and  Parliament,  partly  from  the  Great  Mogul  and  autnority in  India, 
other  native  rulers  of  India. 

In  England,  the  powers  and  privileges  granted  by  royal 

charter  to  the  East  India  Company  were  confirmed,  supple- 

mented, regulated,  and  curtailed  by  successive  Acts  of  Par- 
liament, and  were  finally  transferred  to  the  Crown. 

In  India,  concessions  granted  by,  or  wrested  from,  native 

rulers  gradually  established  the  Company  and  the  Crown  as 

territorial  sovereigns,  in  rivalry  with  other  country  powers  ; 

and  finally  left  the  British  Crown  exercising  undivided  sove- 

reignty throughout  British  India,  and  paramount  authority 
over  the  subordinate  native  States. 

It  is  with  the  development  of  this  power  in  England  that 

we  are  at  present  concerned.  The  history  of  that  develop- 
ment may  be  roughly  divided  into  three  periods. 

During  the  first,  or  trading,  period,  which  begins  with  the  Three 

charter  of  Elizabeth  in  1600,  the  East  India  Company  are  {^"ory'of 
primarily  traders.     They  enjoy  important  mercantile  privi-  cpnstitu- 
leges,  and  for  the  purposes  of  their  trade  hold  sundry  factories,  develop, 

mostly  on  or  near  the  coast,  but  they  have  not  yet  assumed 

the  responsibilities  of  territorial  sovereignty.    The  cession  of 

Burdwan,  Midnapur,  and  Chittagong  in  1760  makes  them 

masters  of  a  large  tract  of  territory,  but  the  first  period  may 
1691  B 
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perhaps  be  most  fitly  terminated  by  the  grant  of  the  diwani 

in  1765,  when  the  Company  become  practically  sovereigns  of 

Bengal,  Bihar,  and  Orissa. 

During  the  second  period,  from  1765  to  1858,  the  Company 

are  territorial  sovereigns,  sharing  their  sovereignty  in  dimin- 
ishing proportions  with  the  Crown,  and  gradually  losing  their 

mercantile  privileges  and  functions.  This  period  may,  with 

reference  to  its  greater  portion,  be  described  as  the  period  of 

double  government,  using  the  phrase  in  the  sense  in  which  it 

was  commonly  applied  to  the  system  abolished  by  the  Act  of 

1858.  The  first  direct  interference  of  Parliament  with  the 

government  of  India  is  in  1773,  and  the  Board  of  Control  is 

established  in  1784. 

The  third  and  last  period,  the  period  of  government  by  the 

Crown,  begins  with  1858,  when,  as  an  immediate  consequence 

of  the  Mutiny  of  1857,  the  remaining  powers  of  the  East  India 

Company  are  transferred  to  the  Crown. 

In  each  of  these  periods  a  few  dates  may  be  selected  as 
convenient  landmarks. 

Land-  The  first  period  is  the  period  of  charters.     The  charter  of 

firs?8  °      I^°°  was  continued  and  supplemented  by  other  charters,  of 
period.       which  the  most  important  were  James  I's  charter  of  1609, 

Charles  II's  charter  of  1661,  James  II's  charter  of  1686,  and 

William  Ill's  charters  of  1693  and  1698. 

The  rivalry  between  the  Old  or  '  London  '  Company  and 

the  New  or  '  English  '  Company  was  terminated  by  the  fusion 

of  the  two  Companies  under  Godolphin's  Award  of  1708. 
The  wars  with  the  French  in  Southern  India  between  1745 

and  1761  and  the  battles  of  Plassey  (1757)  and  Baxar  (1764)  in 
Northern  India  indicate  the  transition  to  the  second  period. 

Land-  The  main  stages  of  the  second  period  are  marked  by  Acts 

Second  °f    of  Parliament,  occurring  with  one  exception  at  regular  in- 
period,       tervals  of  twenty  years. 

North's  Regulating  Act  of  1773  (13  Geo.  Ill,  c.  63)  was 
followed  by  the  Charter  Acts  of  1793,  1813,  1833,  and  1853. 

The  exceptional  Act  is  Pitt's  Act  of  1784. 
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The  Regulating  Act  organized  the  government  of  the  Bengal 
Presidency  and  established  the  Supreme  Court  at  Calcutta. 

The  Act  of  1784  (24  Geo.  Ill,  sess.  2,  c.  25)  established  the 
Board  of  Control. 

The  Charter  Act  of  1793  (33  Geo.  Ill,  c.  52)  made  no  material 

change  in  the  constitution  of  the  Indian  Government,  but 

happened  to  be  contemporaneous  with  the  permanent  settle- 
ment of  Bengal. 

The  Charter  Act  of  1813  (53  Geo.  Ill,  c.  155)  threw  open  the 

trade  to  India,  whilst  reserving  to  the  Company  the  monopoly 
of  the  China  trade. 

The  Charter  Act  of  1833  (3  &  4  Will.  IV,  c.  85)  terminated 

altogether  the  trading  functions  of  the  Company. 

The  Charter  Act  of  1853  (16  &  17  Viet.  c.  95)  took  away 

from  the  Court  of  Directors  the  patronage  of  posts  in  their 

service,  and  threw  open  the  covenanted  civil  service  to  general 

competition. 

The  third  period  was  ushered  in  by  the  Government  of   Land- 
India  Act,  1858  (21  &  22  Viet.  c.  1  06),  which  declared  that 

India  was  to  be  governed  by  and  in  the  name  of  Her  Majesty.  Penod- 

The  change  was  announced  in  India  by  the  Queen's  Procla- 
mation of  November  i,  1858.  The  legislative  councils  and 

the  high  courts  were  established  on  their  present  basis  by  two 

Acts  of  1861  (24  &  25  Viet.  cc.  67,  104).  Since  that  date 

Parliamentary  legislation  for  India  has  been  confined  to  matters 

of  detail.  The  East  India  Company  was  not  formally  dis- 
solved until  1874. 

The  first  charter  of  the  East  India  Company  was  granted  Charter  of 

on  December   31,   1600.     The   circumstances  in  which  the 

grant  of  this  charter  arose  have  been  well  described  by  Sir  A. 

Lyall.1      The   customary  trade-routes   from  Europe  to  the 
East  had  been  closed  by  the  Turkish  Sultan.     Another  route 

had  been  opened  by  the  discovery  of  the  Cape  of  Good  Hope. 
Thus  the  trade  with  the  East  had  been  transferred  from  the 

cities  and  states  on  the  Mediterranean  to  the  states  on  the 

1  British  Dominion  in  India. 
B  2 
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Atlantic  seaboard.  Among  these  latter  Portugal  took 

the  lead  in  developing  the  Indian  trade,  and  when  Pope 

Alexander  VI  (Roderic  Borgia)  issued  his  Bull  of  May,  1493, 

dividing  the  whole  undiscovered  non-Christian  world  between 

Spain  and  Portugal,  it  was  to  Portugal  that  he  awarded  India. 

But  since  1580  Portugal  had  been  subject  to  the  Spanish 

Crown  ;  Holland  was  at  war  with  Spain,  and  was  endeavouring 

to  wrest  from  her  the  monopoly  of  Eastern  trade  which  had 

come  to  her  as  sovereign  of  Portugal.  During  the  closing 

years  of  the  sixteenth  century,  associations  of  Dutch  merchants 

had  fitted  out  two  great  expeditions  to  Java  by  the  Cape 

(1595-6  and  1598-9),  and  were  shortly  (1602)  to  be  com- 
bined into  the  powerful  Dutch  East  India  Company.  Pro- 

testant England  was  the  political  ally  of  Holland  but  her 

commercial  rival,  and  English  merchants  were  not  prepared  to 

see  the  Indian  trade  pass  wholly  into  her  hands.  It  was  in 

these  circumstances  that  on  September  24,  1599,  the  mer- 

chants of  London  held  a  meeting  at  Founders'  Hall,  under  the 
Lord  Mayor,  and  resolved  to  form  an  association  for  the  pur- 

pose of  establishing  direct  trade  with  India.  But  negotiations 

for  peace  were  then  in  progress  at  Boulogne,  and  Queen 

Elizabeth  was  unwilling  to  take  a  step  which  would  give  um- 

brage to  Spain.  Hence  she  delayed  for  fifteen  months  to 

grant  the  charter  for  which  the  London  merchants  had  peti- 

tioned. The  charter  incorporated  George,  Earl  of  Cumber- 

land, and  215  knights,  aldermen,  and  burgesses,  by  the  name 

of  the  '  Governor  and  Company  of  Merchants  of  London 

trading  with  the  East  Indies.'  The  Company  were  to  elect 
annually  one  governor  and  twenty-four  committees,  who 

were  to  have  the  direction  of  the  Company's  voyages,  the 
provision  of  shipping  and  merchandises,  the  sale  of  mer- 

chandises returned,  and  the  managing  of  all  other  things 
belonging  to  the  Company.  Thomas  Smith,  Alderman  of 

London,  and  Governor  of  the  Levant  Company,  was  to  be 
the  first  governor. 

The  Company  might  for  fifteen  years  '  freely  traffic  and  use 
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the  trade  of  merchandise  by  sea  in  and  by  such  ways  and 

passages  already  found  out  or  which  hereafter  shall  be  found 

out  and  discovered  .  .  .  into  and  from  the  East  Indies,  in  the 

countries  and  parts  of  Asia  and  Africa,  and  into  and  from  all 

the  islands,  ports,  havens,  cities,  creeks,  towns,  and  places  of 

Asia  and  Africa,  and  America,  or  any  of  them,  beyond  the 

Cape  of  Bona  Esperanza  to  the  Streights  of  Magellan.' 
During  these  fifteen  years  the  Company  might  assemble 

themselves  in  any  convenient  place,  '  within  our  dominions 

or  elsewhere,'  and  there  '  hold  court  '  for  the  Company  and 

the  affairs  thereof,  and,  being  so  assembled,  might  '  make, 
ordain,  and  constitute  such  and  so  many  reasonable  laws, 

constitutions,  orders,  and  ordinances,  as  to  them  or  the  greater 

part  of  them  being  then  and  there  present,  shall  seem  necessary 

and  convenient  for  the  good  government  of  the  same  Com- 
pany, and  of  all  factors,  masters,  mariners,  and  other  officers, 

employed  or  to  be  employed  in  any  of  their  voyages,  and  for 
the  better  advancement  and  continuance  of  the  said  trade  and 

traffick.'  They  might  also  impose  such  pains,  punishments, 
and  penalties  by  imprisonment  of  body,  or  by  fines  and 

amerciaments,  as  might  seem  necessary  or  convenient  for 
observation  of  these  laws  and  ordinances.  But  their  laws 

and  punishments  were  to  be  reasonable,  and  not  contrary 

or  repugnant  to  the  laws,  statutes,  or  customs  of  the  English 
realm. 

The  charter  was  to  last  for  fifteen  years,  subject  to  a  power 

of  determination  on  two  years'  warning,  if  the  trade  did  not 
appear  to  be  profitable  to  the  realm.  If  otherwise,  it  might 

be  renewed  for  a  further  term  of  fifteen  years. 

The  Company's  right  of  trading,  during  the  term  and  within 
the  limits  of  the  charter,  was  to  be  exclusive,  but  they  might 
grant  licences  to  trade.  Unauthorized  traders  were  to  be  liable 

to  forfeiture  of  their  goods,  ships,  and  tackle,  and  to  '  imprison- 
ment and  such  other  punishment  as  to  us,  our  heirs  and 

successors,  for  so  high  a  contempt,  shall  seem  meet  and 
convenient.' 



6  GOVERNMENT   OF   INDIA  [CH. 

The  Company  might  admit  into  their  body  all  such  appren- 
tices of  any  member  of  the  Company,  and  all  such  servants  or 

factors  of  the  Company, '  and  all  such  other  '  as  to  the  majority 
present  at  a  court  might  be  thought  fit.     If  any  member, 

having  promised  to  contribute  towards  an  adventure  of  the 

Company,  failed  to  pay  his  contribution,  he  might  be  removed, 

disenfranchised,  and  displaced. 

Points  of        The   points   of  constitutional  interest  in  the   charter  of 

-  Elizabeth  are  the  constitution^^  itsjtfivileges, 

m,  and  its  legislative  powers. 
Elizabeth.      The  twenty-four  committees  to  whom,  with  the  governor, 

tion  of      is  entrusted  the  direction  of  the  Company's  business,  are 

Company.  m(jjviduals,  not  bodies,  and  are  the  predecessors  of  the  later 
directors.    Their  assembly  is  in  subsequent  charters  called 

the  court  of  committees,   as  distinguished  from  the  court 

general  or  general  court,   which  answers  to   the    '  general 

meeting  '  of  modern  companies. 
The  most  noticeable  difference  between  the  charter  and 

modern  instruments  of  association  of  a  similar  character  is 

the  absence  of  any  reference  to  the  capital  of  the  Company 

and  the  corresponding  qualification  and  voting  powers  of 

members.  It  appears  from  the  charter  that  the  adventurers 

had  undertaken  to  contribute  towards  the  first  voyage  certain 

sums  of  money,  which  were  '  set  down  and  written  in  a  book 

for  that  purpose,'  and  failure  to  pay  their  contributions  to  the 

treasurer  within  a  specified  date  was  to  involve  '  removal  and 
disenfranchisement  '  of  the  defaulters.  But  the  charter  does 

not  specify  the  amount  of  the  several  contributions,1  and  for 
all  that  appears  to  the  contrary  each  adventurer  was  to  be 

equally  eligible  to  the  office  of  committee,  and  to  have  equal 

voting  power  in  the  general  court.  The  explanation  is  that 

the  Company  belonged  at  the  outset  to  the  simpler  and  looser 

form  of  association  to  which  the  City  Companies  then  belonged, 

and  still  belong,  and  which  used  to  be  known  by  the  name  of 

1  The  total  amount  subscribed  in  September,  1599,  was  £30,133,  and  there 
were  101  subscribers. 
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'  regulated  companies.'     The  members  of  such  a  company 
^ere  subject  to  certain  common  regulations,  and  were  entitled 

certain  common  privileges,  but  each  of  them  traded  on  his 

own  separate  capital,  and  there  was  no  joint  stock.  The 

fading  privileges  of  the  East  India  Company  were  reserved 

to  the  members,  their  sons  at  twenty-one,  and  their  appren- 
tices, factors,  and  servants.  The  normal  mode  of  admission 

to  full  membership  of  the  Company  was  through  the  avenue 

)f  apprenticeship  or  service.  But  there  was  power  to  admit 

'  others,'  doubtless  on  the  terms  of  their  offering  suitable  con- 
tributions to  the  adventure  of  the  Company. 

When  an  association  of  this  kind  had  obtained  valuable 

concessions  and  privileges,  its  natural  tendency  was  to  become 

extremely  close  corporation,  and  to  shut  its  doors  to  out- 
jiders  except  on  prohibitory  terms,  and  the  efforts  of  those 

who  suffered  from  the  monopoly  thus  created  were  directed 

towards  reduction  of  these  terms.  Thus  by  a  statute  of  1497 

the  powerful  Merchant  Adventurers  trading  with  Flanders 

had  been  required  to  reduce  to  10  marks  (£6  135.  4^.)  the  fine 

payable  on  admission  to  their  body.  By  similar  enactments 

in  the  seventeenth  century  the  Russia  Company  and  Levant 

Company  were  compelled  to  grant  privileges  of  membership 

on  such  easy  terms  as  to  render  them  of  merely  nominal  value, 

and  thus  to  entitle  the  companies  to  what,  according  to  Adam 

Smith,  is  the  highest  eulogium  which  can  be  justly  bestowed 

on  a  regulated  company,  that  of  being  merely  useless.  The 

charter  of  Elizabeth  contains  nothing  specific  as  to  the  terms 

on  which  admission  to  the  privileges  of  the  Company  might  be 

obtained  by  an  outsider.  It  had  not  yet  been  ascertained 

how  far  those  privileges  would  be  valuable  to  members  of  the 

Company,  and  oppressive  to  its  rivals. 

The  chief  privilege  of  the  Company  was  the  exclusive  right  Privileges 

of  trading  between  geographical  limits  which  were  practically  pany. 

the  Cape  of  Good  Hope  on  the  one  hand  and  the  Straits  of 

Magellan  on  the  other,  and  which  afterwards  became  widely 

famous  as  the  limits  of  the  Company's  charter.     The  only 
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restriction  imposed  on  the  right  of  trading  within  this  vast 

and  indefinite  area  was  that  the  Company  were  not  to  '  under- 
take or  address  any  trade  into  any  country,  port,  island, 

haven,  city,  creek,  towns,  or  places  being  already  in  the  law- 

ful and  actual  possession  of  any  such  Christian  Prince  or 

State  as  at  this  present  or  at  any  time  hereafter  shall  be  in 

league  or  amity  with  us,  our  heirs  and  successors,  and  which 

doth  not  or  will  not  accept  of  such  trade.'  Subject  to  this 
restriction  the  trade  of  the  older  continent  was  allotted  to 

the  adventurers  with  the  same  lavish  grandeur  as  that  with 

which  the  Pope  had  granted  rights  of  sovereignty  over  the 

new  continent,  and  with  which  in  our  own  day  the  continent 

of  Africa  has  been  parcelled  out  among  rival  chartered 

companies.  The  limits  of  the  English  charter  of  1600  were 
identical  with  the  limits  of  the  Dutch  charter  of  1602,  and  the 

two  charters  may  be  regarded  as  the  Protestant  counter-claims 

to  the  monopoly  claimed  under  Pope  Alexander's  Bull. 
During  the  first  few  years  of  their  existence  the  two  Com- 

panies carried  on  their  undertakings  in  co-operation  with  each 
other ;  but  they  soon  began  to  quarrel,  and  in  1611  we  find  the 

London  merchants  praying  for  protection  against  their  Dutch 

competitors.  Projects  for  amalgamation  of  the  English  and 

Dutch  Companies  fell  through,  and  during  the  greater  part  of 

the  seventeenth  century  Holland  was  the  most  formidable 

rival  and  opponent  of  English  trade  in  the  East. 

'  By  virtue  of  our  Prerogative  Royal,  which  we  will  not  in 
that  behalf  have  argued  or  brought  in  question/  the  Queen 

straitly  charges  and  commands  her  subjects  not  to  infringe 

the  privileges  granted  by  her  to  the  Company,  upon  pain  of 

forfeitures  and  other  penalties.  Nearly  a  century  was  to 

elapse  before  the  Parliament  of  1693  formally  declared  the 

exercise  of  this  unquestionable  prerogative  to  be  illegal  as 

transcending  the  powers  of  the  Crown.  But  neither  at  the 

beginning  nor  at  the  end  of  the  seventeenth  century  was  any 
doubt  entertained  about  the  expediency,  as  apart  from  the 
constitutionality,  of  granting  a  trade  monopoly  of  this  descrip- 
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ion.     Such  monopolies  were  in  strict  accordance  with  the 

leas,  and  were  justified  by  the  circumstances,  of  the  time. 

In  the  seventeenth  century  the  conditions  under  which 

-ivate  trade  is  now  carried  on  with  the  East  did  not  exist. 

Beyond  certain  narrow  territorial  limits  international  law  did 

not  run,  diplomatic  relations  had  no  existence.1      Outside 
those  limits  force  alone  ruled,  and  trade  competition  meant 

r.     At  the  present  day  territories  are  annexed  for  the  sake 

developing  and  securing  trade.     The  annexations  of  the 

sixteenth  century  were  annexations  not  of  territory,  but  of 

rading-grounds.     The  pressure  was  the  same,  the  objects 
the  same,  the  methods  were  different.    For  the  successful 

;ution  of  Eastern  trade  it  was  necessary  to  have  an 

nation  powerful  enough  to  negotiate  with  native  princes, 

enforce  discipline  among  its  agents  and  servants,  and  to 

:ive  off  European  rivals  with  the  strong  hand.    No  Western 

:ate  could  afford  to  support  more  than  one  such  association 

dthout  dissipating  its  strength.     The  independent  trader, 

>r  interloper,  was,  through  his  weakness,  at  the  mercy  of  the 

signer,  and,  through  his  irresponsibility,  a  source  of  danger 

his  countrymen.     It  was  because  the  trade  monopoly  of 

the  East  India  Company  had  outlived  the  conditions  out  of 

it  arose  that  its  extinction  in  the  nineteenth  century 

fas  greeted  with  general  and  just  approval. 

The  powers  of  making  laws  and  ordinances  granted  by  the  Legisla- 
charter  of  Elizabeth  did  not  differ  in  their  general  provisions  powers  of 

from,  and  were  evidently  modelled  on,  the  powers  of  making 

by-laws  commonly  exercised  by  ordinary  municipal  and  com- 
mercial corporations.     No  copies  of  any  laws  made  under  the 

early  charters  are  known  to  exist.     They  would  doubtless 

have  consisted  mainly  of  regulations  for  the  guidance  of  the 

Company's  factors  and  apprentices.     Unless  supplemented  by 
judicial  and  punitive  powers,  the  early  legislative  powers  of 

1  The  state  of  things  in  European  waters  was  not  much  better.  See  the 
description  of  piracy  in  the  Mediterranean  in  the  seventeenth  century  in 
Masson,  Histoire  du  Commerce  Francais  dans  le  Levant,  chap.  ii. 
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the  Company  could  hardly  have  been  made  effectual  for  any 

further  purpose.  But  they  are  of  historical  interest,  as  the 

germ  out  of  which  the  Anglo-Indian  codes  were  ultimately 

developed.  In  this  connexion  they  may  be  usefully  com- 

pared with  the  provisions  which,  twenty-eight  years  after 
the  charter  of  Elizabeth,  were  granted  to  the  founders  of 
Massachusetts. 

Resem-  In  1628  Charles  I  granted  a  charter  to  the  Governor  and 

Massa-*0  Company  of  the  Massachusetts  Bay  in  New  England.  It 
chusetts  created  a  form  of  government  consisting  of  a  governor, 

deputy  governor,  and  eighteen  assistants,  and  directed  them 

to  hold  four  times  a  year  a  general  meeting  of  the  Company 

to  be  called  the  '  great  and  general  Court,'  in  which  general 

court  *  the  Governor  or  deputie  Governor,  and  such  of  the 
assistants  and  freemen  of  the  Company  as  shall  be  present 

shall  have  full  power  and  authority  to  choose  other  persons 

to  be  free  of  the  Company  and  to  elect  and  constitute  such 

officers  as  they  shall  think  fitte  for  managing  the  affairs  of 

the  said  Governor  and  Company  and  to  make  Lawes  and 

Ordinances  for  the  Good  and  Welfare  of  the  saide  Company 

and  for  the  Government  and  Ordering  of  the  said  Landes  and 

Plantasion  and  the  People  inhabiting  and  to  inhabit  the 

same,  soe  as  such  Lawes  and  Ordinances  be  not  contrary  or 

repugnant  to  the  Lawes  and  Statutes  of  this  our  realme  of 

England.'  The  charter  of  1628  was  replaced  in  1691  by 
another  charter,  which  followed  the  same  general  lines,  but 

gave  the  government  of  the  colony  a  less  commercial  and  more 

political  character.  The  main  provisions  of  the  charter  of 

1691  were  transferred  bodily  to  the  Massachusetts  constitu- 
tion of  1780,  which  is  now  in  force,  and  which,  as  Mr.  Bryce 

remarks,1  profoundly  influenced  the  convention  that  prepared 
the  federal  constitution  of  the  United  States  in  1787. 

Thus  from  the  same  germs  were  developed  the  independent 

republic  of  the  West  and  the  dependent  empire  of  the  East. 

1  American  Commonwealth,  pt.  2,  chap,  xxxvii.    See  also  Lyall,  British 
Dominion  in  India,  p.  54. 
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The  Massachusetts  Company  may  be  taken  as  the  type  of  Other 

the  bodies  of  adventurers  who  during  the  early  part  of  the  trading 

seventeenth  century  were  trading  and  settling  in  the  newly  pa^j~es 
discovered  continent  of  the  West.     It  may  be  worth  while  to 

glance  at  the  associations  of  English  merchants  who,  at  the 

date  of  the  foundation  of  the  East  India  Company,  were 

trading  towards  the  East.     Of  these  the  most  important  were 

the  Russia  or  Muscovy  Company  and  the  Levant  or  Turkey 

Company.1 

The  foundations  of  the  Russia  Company  2  were  laid  by  the  Russia 

discoveries  of  Richard  Chancellor.  In  1553—4  they  were 
incorporated  by  charter  of  Philip  and  Mary  under  the  name 

of  '  the  Merchants  and  Adventurers  for  the  discovery  of  lands 

not  before  known  or  frequented  by  any  English.'  They  were 
to  be  governed  by  a  court  consisting  of  one  governor  (the  first 

to  be  Sebastian  Cabot)  and  twenty-eight  of  the  most  sad, 
discreet,  and  learned  of  the  fellowships,  of  whom  four  were 

to  be  called  consuls,  and  the  others  assistants.  They  were  to 

have  liberty  to  resort,  not  only  to  all  parts  of  the  dominions 

of  '  our  cousin  and  brother,  Lord  John  Bazilowitz,  Emperor 

of  all  Russia,  but  to  all  other  parts  not  known  to  our  subjects.' 
And  none  but  such  as  were  free  of  or  licensed  by  the  Company 

were  to  frequent  the  parts  aforesaid,  under  forfeiture  of  ships 

and  merchandise — a  comprehensive  monopoly. 
In  1566  the  adventurers  were  again  incorporated,  not  by 

charter,  but  by  Act  of  Parliament,  under  the  name  of  '  the 

fellowship  of  English  Merchants  for  discovery  of  new  trade,'  3 
with  a  monopoly  of  trade  in  Russia,  and  in  the  countries 

1  A  good  account  of  the  great  trading  companies  is  given  by  Bonnas- 
sieux,  Les  Grandes  Compagnies  de  Commerce  (Paris,  1892).    See  also  Causton 

andKeene,  The  Early  Chartered  Companies  (1896) ;  the  article  on  '  Colonies, 
Government  of,  by  Companies  '  in  the  Dictionary  of  Political  Economy ;  the 
article  on  '  Chartered  Companies '  in  the  Encyclopaedia  of  the  Laws  of  England ; 
and  Egerton,  Origin  and  Growth  of  English  Colonies  (1903). 

2  As  to  the  Russia  Company,  see  the  Introduction  to  Early  Voyages  to 
Russia  in  the  publications  of  the  Hakluyt  Society. 

8  This  is  said  to  have  been  the  first  English  statute  which  established  an 
exclusive  mercantile  corporation. 
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of    Armenia,    Media,    Hyrcania,    Persia,    and    the    Caspian 
Sea. 

In  the  seventeenth  century  they  were  compelled  by  the 

Czar  of  the  time  to  share  with  the  Dutch  their  trading  privi- 

leges from  the  Russian  Government,  and  by  an  Act  of  1698, 

which  reduced  their  admission  fine  to  £5,*  their  doors  were 
thrown  open.  After  this  they  sank  into  insignificance. 

A  faint  legal  trace  of  their  ancient  privileges  survives  in 

the  extra-territorial  character  belonging  for  marriage  purposes 

to  the  churches  and  chapels  formerly  attached  to  their  factories 

in  Russia.  Some  years  ago  they  existed — perhaps  they  still 

exist — as  a  dining  club.2 

Levant  The  Levant  Company3  was  founded  by  Queen  Elizabeth 

'  for  the  purpose  of  developing  the  trade  with  Turkey  under 
the  concessions  then  recently  granted  by  the  Ottoman  Porte. 

Under  arrangements  made  with  various  Christian  powers  and 

known  as  the  Capitulations,  foreigners  trading  or  residing  in 

Turkey  were  withdrawn  from  Turkish  jurisdiction  for  most 

civil  and  criminal  purposes.  The  first  of  the  Capitulations 

granted  to  England  bears  date  in  the  year  1579,  an^  the 

first  charter  of  the  Levant  Company  was  granted  two  years 

afterwards,  in  1581.  This  charter  was  extended  in  1593, 
renewed  by  James  I,  confirmed  by  Charles  II,  and,  like  the 

East  India  Company's  charters,  recognized  and  modified  by 
various  Acts  of  Parliament. 

The  Levant  Company  attempted  to  open  an  overland  trade 
to  the  East  Indies,  and  sent  merchants  from  Aleppo  to  Bag- 

dad and  thence  down  the  Persian  Gulf.  These  merchants 

obtained  articles  at  Lahore  and  Agra,  in  Bengal,  and  at 
Malacca,  and  on  their  return  to  England  brought  information 
of  the  profits  to  be  acquired  by  a  trade  to  the  East  Indies. 
In  1593  the  Levant  Company  obtained  a  new  charter,  em- 

powering them  to  trade  to  India  overland  through  the  terri- 

1  10  &  ii  Will.  Ill,  c.  6. 
a  MacCulloch,  Dictionary  of  Commerce,  1871  edition. 
3  As  to  the  Levant  Company  and  the  Capitulations,  see  below,  p.  383, 
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tories  of  the  Grand  Signer.  Under  these  circumstances  it 

is  not  surprising  to  find  members  of  the  Levant  Company 

taking  an  active  part  in  the  promotion  of  the  East  India 

Company.  Indeed  the  latter  Company  was  in  a  sense  the 

outgrowth  of  the  former.  Alderman  Thomas  Smith,  the 

first  Governor  of  the  East  India  Company,  was  at  the  same 

time  Governor  of  the  Levant  Company,  and  the  adventures 

of  the  two  Companies  were  at  the  outset  intimately  connected 
with  each  other.  At  the  end  of  the  first  volume  of  court 

minutes  of  the  East  India  Company  are  copies  of  several 

letters  sent  to  Constantinople  by  the  Levant  Company. 

Had  history  taken  a  different  course,  the  Levant  Company 

might  have  founded  on  the  shores  of  the  Mediterranean  an 

empire  built  up  of  fragments  of  the  dominions  of  the  Ottoman 

Porte,  as  the  East  India  Company  founded  on  the  shores  of 

the  Bay  of  Bengal  an  empire  built  up  of  fragments  of  the 

dominions  of  the  Great  Mogul.  But  England  was  not  a 

Mediterranean  power,  trade  with  the  East  had  been  deflected 

from  the  Mediterranean  to  the  Atlantic,  and  the  causes  which 

had  destroyed  the  Italian  merchant  states  were  fatal  to  the 

Levant  Company.  As  the  East  India  Company  grew,  the 

Levant  Company  dwindled,  and  in  1825  it  was  formally 
dissolved. 

To  return  to  the  East  India  Company. 

During  the  first  twelve  years  of  its  existence,  the  Company  The 

traded  on  the  principle  of  each  subscriber  contributing 

separately  to  the  expense  of  each  voyage,  and  reaping  the 

whole  profits  of  his  subscription.  The  voyages  during  these 

years  are  therefore  known  in  the  annals  of  the  Company  as 

the  '  separate  voyages.'  But  after  1612  the  subscribers 

threw  their  contributions  into  a  '  joint  stock,'  and  thus  con- 
verted themselves  from  a  regulated  company  into  a  joint-stock 

company,  which,  however,  differed  widely  in  its  constitution 

from  the  joint-stock  companies  of  the  present  day. 

In  the  meantime  James  I  had  in  1600  renewed  the  charter  James  I's charter  of 
of  Elizabeth,  and  made  it  perpetual,  subject  to  determination  1609, 
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after  three  years'  notice  on  proof  of  injury  to  the  nation. 

The  provisions  of  this  charter  do  not,  except  with  regard  to 

its  duration,  differ  in  any  material  respect  from  those  of  the 

charter  of  Elizabeth. 

Beginning  It  has  been  seen  that  under  the  charter  of  Elizabeth
  the 

tewTx1^^1  Company  had  power  to  make  laws  and  ordinances  for 
 the 

cisable  government  of  factors,  masters,  mariners,  and  other  officers by  Com-  6  .  i  «•  i  i  ^ 
pany.        employed  on  their  voyages,  and  to  punish  offenders  by  fine 

or  imprisonment.  This  power  was,  however,  insufficient  for 

the  punishment  of  grosser  offences  and  for  the  maintenance 

of  discipline  on  long  voyages.  Accordingly,  the  Company 

were  in  the  habit  of  procuring  for  each  voyage  a  commission  to 

the  '  general '  in  command,  empowering  him  to  inflict  punish- 

ments for  non-capital  offences,  such  as  murder  or  mutiny,  and 

to  put  in  execution  '  our  law  called  martial.'  l 
Grant  of  This  course  was  followed  until  1615,  when,  by  a  Royal 

grant  of  December  16,  the  power  of  issuing  commissions 

embodying  this  authority  was  given  to  the  Company,  subject 

to  a  proviso  requiring  the  verdict  of  a  jury  in  the  case  of 

capital  offences. 

Grant  of  By  1623  the  increase  in  the  number  of  the  Company's  settle 
ments,  and  the  disorderliness  of  their  servants,  had  drawn 

attention  to  the  need  for  further  coercive  powers.  Accord- 

ingly King  James  I,  by  a  grant  of  February  4,  i62§  2,  gave 
the  Company  the  power  of  issuing  similar  commissions  to 

their  presidents  and  other  chief  officers,  authorizing  them  to 

punish  in  like  manner  offences  committed  by  the  Company's 
servants  on  land,  subject  to  the  like  proviso  as  to  the  sub- 

mission of  capital  cases  to  the  verdict  of  a  jury. 

1  For  an  example  of  a  sentence  of  capital  punishment  under  one  of  these 
commissions,  see  Kaye,  Administration  of  East  India  Company,  p.  66. 

In  transactions  with  natives  the  Company's  servants  were  nominally  sub- 
ject to  the  native  courts.    Rights  of  extra-mural  jurisdiction  had  not  yet 

been  claimed. 

2  The  double  date  here  and  elsewhere  indicates  a  reference  to  the  three 
months,  January,  February,  March,  which  according  to  the  Old  Style 
closed  the  old  year,  while  under  the  New  Style,  introduced  in  1751  by  the 
Act  24  Geo.  II,  c.  23,  they  begin  the  new  year. 
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The  history  of  the  Company  during  the  reigns  of  the  first  Contests 

two  Stuarts  and  the  period  of  the  Commonwealth  is  mainly  Butch  and 

occupied  with  their  contests  with  Dutch  competitors  and  English 

English  rivals. 

The   massacre   of   Amboyna    (February   16,    i62§)   is   the  Massacre 

turning-point  in  the  rivalry  with  the  Dutch.     On  the  one  " 
hand  it  enlisted  the  patriotic  sympathies  of  Englishmen  at 

home  on  behalf  of  their  countrymen  in  the  East.  On 

the  other  hand  it  compelled  the  Company  to  retire  from  the 

Eastern  Archipelago,  and  concentrate  their  efforts  on  the 

peninsula  of  India. 

Under  Charles  I  the  extensive  trading  privileges  of  the  Courten's 

Company    were    seriously    limited.      Sir    William    Courten,  tjon°cl 
through  the  influence  of  Endymion  Porter,  a  gentleman  of 

the  bedchamber,  obtained  from  the  king  a  licence  to  trade 

to  the  East  Indies  independently  of  the  East  India  Company. 

His  association,  which,  from  a  settlement  established  by  it  at 

Assada,  in  Madagascar,  was  often  spoken  of  as  the  Assada 

Company,  was  a  thorn  in  the  side  of  the  East  India  Company 

for  many  years. 

Under  the  Commonwealth  the  intervention  of  the  Protector  Crom- 

was  obtained  for  the  settlement  of  the  Company's  differences  relations 

both  with  their  Dutch  and  with  their  English  competitors.  *°  tle 
By  the  Treaty  of  Westminster  in  1654,  Cromwell  obtained 

from  the  Dutch  payment  of  a  sum  of  £85,000  as  compensa- 

tion for  the  massacre  of  Amboyna  and  for  the  exclusion  of 

the  Company  from  trade  with  the  Spice  Islands.  Difficulties 

arose,  however,  as  to  the  apportionment  of  this  sum  among 

the  several  joint  stocks  of  which  the  Company's  capital  was 
then  composed,  and,  pending  their  settlement,  Cromwell 

borrowed  £50,000  of  the  sum  for  the  expenses  of  the  State. 

He  thus  anticipated  the  policy  subsequently  adopted  by 

Montagu  and  his  successors  of  compelling  the  Company  to 

grant  public  loans  as  a  price  for  their  privileges.  Crom- • Ultimately  the  Company  obtained  from  Cromwell  in  1657  well's 1    charter  of 

charter  under  which  the  rump  of  Courten's  Association  1657. 
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was  united  with  the  East  India  Company,  and  the  different 

stocks  of  the  Company  were  united  into  a  new  joint  stock. 

No  copy  of  this  charter  is  known  to  exist.     Perhaps  it  was 

considered  impolitic  after  the  Restoration  to  preserve  any 
evidence  of  favours  obtained  from  the  Protector. 

The  Com-       During  the  period  after  the  Restoration  the  fortunes  of 

the^Re-  °  the  Company  are  centred  in  the  remarkable  personality  of 
storation.  gjr  JQ^JJ  Child,  and  are  depicted  in  the  vivid  pages  of  Macau- 

lay.    He  has  described  how  Child  converted  the  Company 

from  a  Whig  to  a  Tory  Association,  how  he  induced  James  II 

to  become  a  subscriber  to  its  capital,  how  his  policy  was 

temporarily  baffled  by  the  Revolution,  how  vigorously  h< 

fought  and  how  lavishly  he  bribed  to  counteract  the  growing 

influence  of  the  rival  English  Company. 

Marks  of  royal  favour  are  conspicuous  in  the  charters  of 

the  Restoration  period. 

Charles         The  charter  granted  by  Charles  II  on  April  3,  1661,  con- 

charter  of  ferred  new  and  important  privileges  on  the  Company.     Their 

1661.         constitution  remained  practically  unaltered,  except  that  the 
joint-stock  principle  was  recognized  by  giving  each  member 

one  vote  for  every  £500  subscribed  by  him  to  the  Company's 
stock.     But  their  powers  were  materially  increased. 

They  were  given  'power  and  command  '  over  their  fortresses, 
and  were  authorized  to  appoint  governors  and  other  officers 

for  their  government.  The  governor  and  council  of  each 

factory  were  empowered  '  to  judge  all  persons  belonging  to 
the  said  Governor  and  Company  or  that  shall  be  under  them, 
in  all  causes,  whether  civil  or  criminal,  according  to  the  laws 

of  this  kingdom,  and  to  execute  judgement  accordingly.' 
And  the  chief  factor  and  council  of  any  place  for  which  there 
was  no  governor  were  empowered  to  send  offenders  for  punish- 

ment, either  to  a  place  where  there  was  a  governor  and  council, 
or  to  England. 

The  Company  were  also  empowered  to  send  ships  of  war, 
men,  or  ammunition  for  the  security  and  defence  of  their 
factories  and  places  of  trade,  and  'to  choose  commanders 
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and  officers  over  them  and  to  give  them  power  and  authority, 

by  commission  under  their  common  seal  or  otherwise,  to 

continue  or  make  peace  or  war  with  any  people  that  are  not 

Christians,  in  any  places  of  their  trade,  as  shall  be  for  the 

most  advantage  and  benefit  of  the  said  Governor  and  Com- 

pany, and  of  their  trade.'  They  were  further  empowered  to 
erect  fortifications,  and  supply  them  with  provisions  and 

ammunition,  duty  free,  '  as  also  to  transport  and  carry  over 
such  number  of  men,  being  willing  thereunto,  as  they  shall 

think  fit,'  to  govern  them  in  a  legal  and  reasonable  manner, 
to  punish  them  for  misdemeanour,  and  to  fine  them  for  breach 

of  orders.  They  might  seize  unlicensed  persons  and  send 

them  to  England,  punish  persons  in  their  employment  for 

offences,  and  in  case  of  their  appealing  against  the  sentence 

seize  them  and  send  them  as  prisoners  to  England,  there  to 

receive  such  condign  punishment  as  the  merits  of  the  offenders' 
cause  should  require,  and  the  laws  of  the  nation  should 
allow. 

With   regard   to   the   administration   of   justice,   nothing  Arrange- 

appears  to  have  been  done  towards  carrying  into  effect  the 

provisions  of  the  charter  of   1661  till  the  year  1678.     At  tration  of J  '  justice  at 

Madras,  which  was  at  that  time  the  chief  of  the  Company's  Madras 

settlements  in  India,1  two  or  more  officers  of  the  Company  teenth  " 
used  before  1678  to  sit  as  justices  in  the  c  choultry  '  to  dispose  centuiT' 
of  petty  cases,  but  there  was  no  machinery  for  dealing  with 
serious  crimes.2 

In  1678  the  agent  and  council  at  Madras  resolved  that, 

under  the  charter  of  1661,  they  had  power  to  judge  all  persons 

living  under  them  in  all  cases,  whether  criminal  or  civil 

according  to  the  English  laws,  and  to  execute  judgement 

accordingly,  and  it  was  determined  that,  the  governor  and 

council  should  sit  in  the  chapel  in  the  fort  on  every  Wednesday 

and  Saturday  to  hear  and  judge  all  causes.  But  this  high 

1  The  settlement  of  Madras  or  Fort  St.  George  had  been  erected  into 
a  Presidency  in  1651. 

2  See  Wheeler,  Madras  in  Olden  Times. 
1691  0 
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court  was  not  to  supersede  the  justices  of  the  choultry,  who 

were  still  to  hear  and  decide  petty  cases. 

Grant  of        In  the  meantime  the  port  and  island  of  Bombay,  which 

fo°Seay    had,  in  1661,  been  ceded  to  the  British  Crown  as  a  part  of  the 
Company.  dower  of  Catherine  of  Braganza,  were,  by  a  charter  of  1669, 

granted  to  the  East  India  Company  to  be  held  of  the  Crown, 

'  as  of  the  Manor  of  Greenwich  in  free  and  common  soccage,' 
for  the  annual  rent  of  £10. 

And  by  the  same  charter  the  Company  were  authorized  to 

take  into  their  service  such  of  the  king's  officers  and  soldiers 
as  should  then  be  on  the  island  and  should  be  willing  to  serve 

them.  The  officers  and  men  who  volunteered  their  services 

under  this  power  became  the  cadets  of  the  Company's  '  ist 

European  Regiment,'  or  '  Bombay  Fusiliers,'  afterwards  the 
1 03rd  Foot 

The  Company  were  authorized,  through  their  court  of 

committees,  to  make  laws,  orders,  ordinances,  and  constitu- 
tions for  the  good  government  and  otherwise  of  the  port  and 

island  and  of  the  inhabitants  thereof  and,  by  their  governors 

and  other  officers,  to  exercise  judicial  authority,  and  have 

power  and  authority  of  government  or  command,  in  the 

island,  and  to  repel  any  force  which  should  attempt  to  inhabit 

its  precincts  without  licence,  or  to  annoy  the  inhabitants. 

Moreover,  the  principal  governor  of  the  island  was  empowered 

'  to  use  and  exercise  all  those  powers  and  authorities,  in  cases 
of  rebellion,  mutiny,  or  sedition,  of  refusing  to  serve  in  wars, 

flying  to  the  enemy,  forsaking  colours  or  ensigns,  or  other 

offences  against  law,  custom,  and  discipline  military,  in  as  large 

and  ample  manner,  to  all  intents  and  purposes  whatsoever, 

as  any  captain-general  of  our  army  by  virtue  of  his  office  has 

used  and  accustomed,  and  may  or  might  lawfully  do.' 
The  transition  of  the  Company  from  a  trading  association 

to  a  territorial  sovereign  invested  with  powers  of  civil  and 

military  government  is  very  apparent  in  these  provisions. 
Further  attributes  of  sovereignty  were  soon  afterwards 

conferred. 
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By  a  charter  of  1677  the  Company  were  empowered  to  Charter 

coin  money  at  Bombay  to  be  called  by  the  name  of  '  rupees,  granting 

pices,  and  budjrooks,'  or  such  other  names  as  the  Company  coinage °f 
might  think  fit.     These  coins  were  to  be  current  in  the  East 

Indies,   but  not  in   England.     A  mint  for  the   coinage   of 

pagodas  had  been  established  at  Madras  some  years  before. 

The  commissioners  sent  from  Surat1  to  take  possession  of  Adminis- 
Bombay  on  behalf  of  the  Company  made  a  report  in  which  justice  at 

they  requested  that  a  judge  -advocate  might  be  appointed,  m  seven. 
as  the  people  were  accustomed  to  civil  law.     Apparently,  as  teenth century. 

a  temporary  measure,  two  courts  of  judicature  were  formed, 

the  inferior  court  consisting  of  a  Company's  civil  officer 
assisted  by  two  native  officers,  and  having  limited  jurisdiction, 

and  the  supreme  court  consisting  of  the  deputy  governor  and 

council,  whose  decisions  were  to  be  final  and  without  appeal, 

except  in  cases  of  the  greatest  necessity. 

By  a  charter  of  1683  the  Company  were  given  full  power  Charter 

to  declare  and  make  peace  and  war  with  any  of  the  *  heathen  giving 

nations  '  being  natives  of  the  parts  of  Asia  and  America  ̂ ^  r 
mentioned  in  the  charter,  and  to   '  raise,   arm,  train,  and  forces  and exercise 
muster  such  military  forces  as  to  them  shall  seem  requisite  martial 

and  necessary  ;    and  to  execute  and  use,  within  the  said  establish- 

plantations,  forts,  and  places,  the  law  called  the  martial  law,  JJ 

for  the  defence  of  the  said  forts,  places,  and  plantations  miralty 
against  any  foreign  invasion  or  domestic  insurrection  or 

rebellion.'  But  this  power  was  subject  to  a  proviso  reserving 

to  the  Crown  '  the  sovereign  right,  powers,  and  dominion  over 

the  forts  and  places  of  habitation,'  and  '  power  of  making 
peace  and  war,  when  we  shall  be  pleased  to  interpose  our 

royal  authority  thereon.' 
By  the  same  charter  the  king  established  a  court  of  judi- 

cature, to  be  held  at  such  place  or  places  as  the  Company 

might  direct,  and  to  consist  of  '  one  person  learned  in  the 

i Bombay  was  then  subordinate  to  Surat,  where  a  factory  had  been Wished  as  early  as  1612,  and  where  there  was  a  president  with  a  council 
of  eight  members. 

C  2 
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civil  law,  and  two  assistants,'  to  be  appointed  by  the  Company. 

The  court  was  to  have  power  to  hear  and  determine  all  cases 

of  forfeiture  of  ships  or  goods  trading  contrary  to  the  charter, 

and  also  all  mercantile  and  maritime  cases  concerning  persons 

coming  to  or  being  in  the  places  aforesaid,  and  all  cases  of 

trespasses,  injuries,  and  wrongs  done  or  committed  upon  the 

high  seas  or  in  any  of  the  regions,  territories,  countries  or 

places  aforesaid,  concerning 'any  persons  residing,  being,  or 

coming  within  the  limits  of  the  Company's  charter.  These 

cases  were  to  be  adjudged  and  determined  by  the  court,  accord- 

ing to  the  rules  of  equity  and  good  conscience,  and  according 

to  the  laws  and  customs  of  merchants,  by  such  procedure  as 

they  might  direct,  and,  subject  to  any  such  directions  as  th( 

judges  of  the  court  should,  in  their  best  judgement 

discretion,  think  meet  and  just. 

The  only  person  learned  in  the  civil  law  who  was  sent  oul 

to  India  in  pursuance  of  the  charter  of  1683  was  Dr.  Johi 

St.  John.  By  a  commission  from  the  king,  supplemenl 

by  a  commission  from  the  Company,  he  was  appointed  judj 
of  the  court  at  Surat.  But  he  soon  became  involved  ii 

disputes  with  the  governor,  Sir  John  Child  \  who  limited  hif 

jurisdiction  to  maritime  cases,  and  appointed  a  separate  ju 
for  civil  actions. 

At  Madras,  the  president  of  the  council  was  appointed 

supply  the  place  of  judge -advocate  till  one  should  arrive. 
But  this  arrangement  caused  much  dissatisfaction,  and  i1 

was  resolved  that,  instead  of  the  president's  accepting  this 
appointment,  the  old  court  of  judicature  should  be  continued, 

and  that,  until  the  arrival  of  a  judge -advocate,  causes  should 
be  heard  under  it  as  formerly  in  accordance  with  the  charter 
of  1661. 

Charter  of      In   1686  James  II  granted  the   Company  a  charter   by 

which  he  renewed  and  confirmed  their  former  privileges,  and 

authorized  them  to  appoint  '  admirals,  vice-admirals,  rear- 

admirals,  captains,  and  other  sea  officers '  in  any  of  the 
1  A  brother  of  Sir  Josiah  Child. 
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Company's  ships  within  the  limits  of  their  charter,  with 
power  for  their  naval  officers  to  raise  naval  forces,  and  to 

exercise  and  use  '  within  their  ships  on  the  other  side  of  the 
Cape  of  Good  Hope,  in  the  time  of  open  hostility  with  some 

other  nation,  the  law  called  the  law  martial  for  defence  of 

their  ships  against  the  enemy.'  By  the  same  charter  the 
Company  were  empowered  to  coin  in  their  forts  any  species 

of  money  usually  coined  by  native  princes,  and  it  was  declared 
that  these  coins  were  to  be  current  within  the  bounds  of  the 

charter. 

The  provisions  of  the  charter  of  1683  with  respect  to  the 

Company's  admiralty  court  were  repeated  with  some  modi- 
fications, and  under  these  provisions  Sir  John  Biggs,  who 

had  been  recorder  of  Portsmouth,  was  appointed  judge-advo- 
cate at  Madras. 

Among  the  prerogatives  of  the  Crown  one  of  the  most  Establish- 
important  is  the  power  of  constituting  municipal  corporations  munici- 

by  royal  charter.  Therefore  it  was  a  signal  mark  of  royal 

favour  when  James  II,  in  1687,  delegated  to  the  East  India 

Company  the  power  of  establishing  by  charter  a  municipality 

at  Madras.  The  question  whether  this  charter  should  be 

passed  under  the  great  seal  or  under  the  Company's  seal  was 
discussed  at  a  cabinet  council.  The  latter  course  was  eventu- 

ally adopted  at  the  instance  of  the  governor  and  deputy 

governor  of  the  Company,  and  the  reasons  urged  for  its 

adoption  are  curious  and  characteristic.  The  governor 

expressed  his  opinion  that  no  persons  in  India  should  be 

employed  under  immediate  commission  from  His  Majesty, 

because  the  wind  of  extraordinary  honour  in  their  heads 

probably  render  them  so  haughty  and  overbearing 

that  the  Company  would  be  forced  to  remove  them.'    He 
s  evidently  thinking  of  the  recent  differences  between 

John  Child  and  Dr.  St.  John,  and  was  alive  to  the  dangers 

rising  from  an  independent  judiciary  which  in  the  next 

jntury  were  to  bring  about  the  conflicts  between  Warren 

istings  and  the  Calcutta  supreme  court. 
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Charter  of  Accordingly  the  charter  of  1687,  which  established  a 

municipality  and  mayor's  court  at  Madras,  proceeds  from 

the  Company,  and  not  from  the  Crown.  It  recites  '  the 

approbation  of  the  king,  declared  in  His  Majesty's  Cabinet 
Council l  the  eleventh  day  of  this  instant  December/  and 

then  goes  on  to  constitute  a  municipality  according  to  the 

approved  English  type.  The  municipal  corporation  is  to 

consist  of  a  mayor,  twelve  aldermen,  and  sixty  or  more 

burgesses.  The  mayor  and  aldermen  are  to  have  power  to 

levy  taxes  for  the  building  of  a  convenient  town  house  or 

guild  hall,  of  a  public  jail,  and  of  a  school-house  '  for  the 
teaching  of  the  Gentues  or  native  children  to  speak,  read, 

and  write  the  English  tongue,  and  to  understand  arethmetick 

and  merchants'  accompts,  and  for  such  further  ornaments 
and  edifices  as  shall  be  thought  convenient  for  the  honour, 

interest,  ornament,  security,  and  defence '  of  the  corporation, 
and  of  the  inhabitants  of  Madras,  and  for  the  payment  of 

the  salaries  of  the  necessary  municipal  officers,  including 

a  schoolmaster.  The  mayor  and  aldermen  are  to  be  a  court 

of  record,  with  power  to  try  civil  and  criminal  causes,  and 

the  mayor  and  three  of  the  aldermen  are  to  be  justices  of  the 

peace.  There  is  to  be  an  appeal  in  civil  and  criminal  cases 

from  the  mayor's  court  to  '  our  supreme  court  of  judicature, 

commonly  called  our  court  of  admiralty.'  There  is  to  be 
a  recorder,  who  must  be  a  discreet  person,  skilful  in  the  laws 

and  constitutions  of  the  place,  and  who  is  to  assist  the  mayor 

in  trying,  judging,  and  sentencing  causes  of  any  considerable 

value  or  intricacy.  And  there  is  to  be  a  town  clerk  and  clerk 

of  the  peace,  an  able  and  discreet  person,  who  must  always 
be  an  Englishman  born,  but  well  skilled  in  the  language  of  East 
India,  and  who  is  to  be  esteemed  a  notary  public. 

Nor  are  the  ornamental  parts  of  municipal  life  forgotten. 

c  For  the  greater  solemnity  and  to  attract  respect  and  rever- 

This  formal  recognition  of  the  existence  of  a  cabinet  council  is  of  con- 
stitutional interest.  But  of  course  the  cabinet  council  of  1687  was  a  very 

different  thing  from  the  cabinet  council  of  the  present  day. 
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from  the  common  people,'  the  mayor  is  to  '  always  have 
irried  before  him  when  he  goes  to  the  guild  hall  or  other 

)lace  of  assembly,  two  silver  maces  gilt,  not  exceeding  three 

and  a  half  in  length,'  and  the  mayor  and  aldermen  may 
always  upon  such  solemn  occasions  wear  scarlet  serge  gowns, 

11  made  after  one  form  or  fashion,  such  as  shall  be  thought 

lost  convenient  for  that  hot  country.'  The  burgesses  are, 

m  these  occasions,  to  wear  white  '  pelong,'  or  other  silk  gowns, 

[oreover,  the  mayor  and  aldermen  are  *  to  have  and  for  ever 
jnjoy  the  honour  and  privilege  of  having  rundelloes  and 

ittysols  1  borne  over  them  when  they  walk  or  ride  abroad 
these  necessary  occasions  within  the  limits  of  the  said 

>rporation,  and,  when  they  go  to  the  guild  hall  or  upon  any 

bher  solemn  occasion,  they  may  ride  on  horseback  in  the  same 

>rder  as  is  used  by  the  Lord  Mayor  and  aldermen  of  London, 

Lving  their  horses  decently  furnished  with  saddles,  bridles, 

id  other  trimmings  after  one  form  and  manner  as  shall  be 

jvised  and  directed  by  our  President  and  Council  of  Fort 

ft.  George.' 
The  charter  of  1687  was  the  last  of  the  Stuart  charters  Com- 

Fecting    the    East    India    Company.     The    constitutional  resolution 
listory  of  the  Company  after  the  Revolution  of  1688  may 

be  appropriately  ushered  in  by  a  reference  to  the  resolution 

which  was  passed  by  them  in  that  year : 

'  The  increase  of  our  revenue  is  the  subject  of  our  care  as 

much  as  our  trade  ;  'tis  that  must  maintain  our  force  when 

twenty  accidents  may  interrupt  our  trade  ;  'tis  that  must 
make  us  a  nation  in  India  ;  without  that  we  are  but  a  great 

number  of  interlopers,  united  by  His  Majesty's  royal  charter, 
fit  only  to  trade  where  nobody  of  power  thinks  it  their 

interest  to  prevent  us  ;  and  upon  this  account  it  is  that  the 

wise  Dutch,  in  all  their  general  advices  that  we  have  seen, 

write  ten  paragraphs  concerning  their  government,  their 

civil  and  military  policy,  warfare,  and  the  increase  of  their 

revenue,  for  one  paragraph  they  write  concerning  trade.' 

1  Umbrellas  and  parasols. 
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This  famous  resolution,  which  was  doubtless  inspired,  if 

not  penned,  by  Sir  Josiah  Child,  announces  in  unmistakable 
terms  the  determination  of  the  Company  to  guard  their 

commercial  supremacy  on  the  basis  of  their  territorial  sove- 

reignty and  foreshadows  the  annexations  of  the  next  century. 
Con-  The  Revolution  of  1688  dealt  a  severe  blow  to  the  policy 

troversj  e  ̂   ̂   j^^  Q^id,  and  gave  proportionate  encouragement 
Revolu-  ̂ Q  j^g  rivajs  They  organized  themselves  in  an  association 
1688.  which  was  popularly  known  as  the  New  Company,  and 

commenced  an  active  war  against  the  Old  Company  both 

in  the  City  and  in  Parliament.  The  contending  parties  pre- 
sented petitions  to  the  Parliament  of  1691,  and  the  House  of 

Commons  passed  two  resolutions — first,  that  the  trade  of  the 
East  Indies  was  beneficial  to  the  nation,  and  secondly,  that 
the  trade  with  the  East  Indies  would  be  best  carried  on 

by  a  joint-stock  company  possessed  of  extensive  privileges. 
The  practical  question,  therefore,  was,  not  whether  the  trade 
to  the  East  Indies  should  be  abolished,  or  should  be  thrown 

open,  but  whether  the  monopoly  of  the  trade  should  be  left 

in  the  hands  of  Sir  Josiah  Child  and  his  handful  of  supporters. 

On  this  question  the  majority  of  the  Commons  wished  to 

effect  a  compromise — to  retain  the  Old  Company,  but  to 
remodel  it  and  to  incorporate  it  with  the  New  Company. 

Resolutions  were  accordingly  carried  for  increasing  the  capital 

of  the  Old  Company,  and  for  limiting  the  amount  of  the 

stock  which  might  be  held  by  a  single  proprietor.  A  Bill 
based  on  these  resolutions  was  introduced  and  read  a  second 

time,  but  was  dropped  in  consequence  of  the  refusal  of  Child 

to  accept  the  terms  offered  to  him.  Thereupon  the  House 
of  Commons  requested  the  king  to  give  the  Old  Company 

the  three  years'  warning  in  pursuance  of  which  their  privileges 
might  be  determined. 

Two  years  of  controversy  followed.  The  situation  of  the 

Old  Company  was  critical.  By  inadvertently  omitting  to 
pay  a  tax  which  had  been  recently  imposed  on  joint-stock 
companies,  they  had  forfeited  their  charter  and  might  at 
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any  time  find  themselves  deprived  of  their  privileges  without 

any  notice  at  all.  At  length,  by  means  of  profuse  bribes, 

Child  obtained  an  order  requiring  the  Attorney-General  to 
draw  up  a  charter  regranting  to  the  Old  Company  its  former 

privileges,  but  only  on  the  condition  that  the  Company 

should  submit  to  further  regulations  substantially  in  accord- 
ance with  those  sanctioned  by  the  House  of  Commons  in 

1691.  However,  even  these  terms  were  considered  insuffi- 
cient by  the  opponents  of  the  Company,  who  now  raised 

the  constitutional  question  whether  the  Crown  could  grant 

a  monopoly  of  trade  without  the  authority  of  Parliament.1 
This  question,  having  been  argued  before  the  Privy  Council, 

was  finally  decided  in  favour  of  the  Company,  and  an  order 

was  passed  that  the  charter  should  be  sealed. 

Accordingly  the  charter  of  October  7,  1693,  confirms  the  Charters 

former  charter  of  the  Company,  but  is  expressed  to  be  re-  ana 
vocable  in  the  event  of  the  Company  failing  to  submit  to 

such  further  regulations  as  might  be  imposed  on  them  within 

a  year.  These  regulations  were  embodied  in  two  supplemental 

charters  dated  November  n,  1693,  and  September  28,  1694. 

By  the  first  of  these  charters  the  capital  of  the  Company 

was  increased  by  the  addition  of  £744,000.  No  person  was 

to  subscribe  more  than  £10,000.  Each  subscriber  was  to 

have  one  vote  for  each  £1,000  stock  held  by  him  up  to  £10,000, 

but  no  more.  The  governor  and  deputy  governor  were  to 

be  qualified  by  holding  £4,000  stock,  and  each  committee 

holding  £1,000  stock.  The  dividends  were  to  be  made 

money  alone.  Books  were  to  be  kept  for  recording  transfers 

stock,  and  were  to  be  open  to  public  inspection.  The  joint 

;k  was  to  continue  for  twenty-one  years  and  no  longer. 

The  charter  of  1694  provided  that  the  governor  and  deputy 
>vernor  were  not  to  continue  in  office  for  more  than  two 

1  The  question  had  been  previously  raised  in  the  great  case  of  The  East 
lia  Company  v.  Sandys  (1683-85),  in  which  the  Company  brought  an 
tion  against  Mr.  Sandys  for  trading  to  the  East  Indies  without  a  licence, 

the  Lord  Chief  Justice   (Jeffreys)  gave  judgement  for  the  plaintiffs, 
the  report  in  10  State  Trials,  371. 
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years,  that  eight  new  committees  were  to  be  chosen  each 

year,  and  that  a  general  court  must  be  called  within  eight 

days  on  request  by  six  members  holding  £1,000  stock  each. 

The  three  charters  were  to  be  revocable  after  three  years' 

warning,  if  not  found  profitable  to  the  realm. 

By  a  charter  of  1698  the  provisions  as  to  voting  powers 

and  qualification  were  modified.  The  qualification  for  a  single 

vote  was  reduced  to  £500,  and  no  single  member  could  give 

more  than  five  votes.  The  qualification  for  being  a  committee 

was  raised  to  £2,000. 

The  affair  In  the  meantime,  however,  the  validity  of  the  monopoly 

Redbridge  renewed  by  the  charter  of  1693  had  been  successfully  assailed, 

audits  Immediately  after  obtaining  a  renewal  of  their  charter  the 
directors  used  their  powers  to  effect  the  detention  of  a  ship 

called  the  Bedbridge,  which  was  lying  in  the  Thames  and  was 

believed  to  be  bound  for  countries  beyond  the  Cape  of  Good 

Hope.  The  legality  of  the  detention  was  questioned,  and  the 

matter  was  brought  up  in  Parliament.  And  on  January  II, 

169  J,  the  House  of  Commons  passed  a  resolution  'that  all 
subjects  of  England  have  equal  rights  to  trade  to  the  East 

Indies  unless  prohibited  by  Act  of  Parliament.' 

*  It  has  ever  since  been  held,'  says  Macaulay,  '  to  be  the 
sound  doctrine  that  no  power  but  that  of  the  whole  legisla- 

ture can  give  to  any  person  or  to  any  society  an  exclusive 

privilege  of  trading  to  any  part  of  the  world.'  It  is  true 
that  the  trade  to  the  East  Indies,  though  theoretically  thrown 

open  by  this  resolution,  remained  practically  closed.  The 

Company's  agents  in  the  East  Indies  were  instructed  to  pay 
no  regard  to  the  resolutions  of  the  House  of  Commons,  and 

to  show  no  mercy  to  interlopers.  But  the  constitutional 

point  was  finally  settled.  The  question  whether  the  trading 

privileges  of  the  East  India  Company  should  be  continued 

was  removed  from  the  council  chamber  to  Parliament,  and 

the  period  of  control  by  Act  of  Parliament  over  the  affairs  of 

the  Company  began. 

first  Act  of  Parliament  for  regulating  the  trade  to 
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the  East  Indies  was  passed  in  1698.  The  New  Company  Incorpora- 

had  continued  their  attacks  on  the  monopoly  of  the  Old  English 

Company,  a  monopoly  which  had  now  been  declared  illegal, 

and  they  found  a  powerful  champion  in  Montagu,  the  Chan- 
cellor of  the  Exchequer.  The  Old  Company  offered,  in  return 

for  a  monopoly  secured  by  law,  a  loan  of  £700,000  to  the 

State.  But  Montagu  wanted  more  money  than  the  Old 

Company  could  advance.  He  also  wanted  to  set  up  a  new 

company  constituted  in  accordance  with  the  views  of  his 

adherents.  Unfortunately  these  adherents  were  divided  in 

their  views.  Most  of  them  were  in  favour  of  a  joint-stock 
company.  But  some  preferred  a  regulated  company  after 

the  model  of  the  Levant  Company.  The  plan  which  Montagu 

ultimately  devised  was  extremely  intricate,  but  its  general 

features  cannot  be  more  clearly  described  than  in  the  lan- 

guage of  Macaulay  :  '  He  wanted  two  millions  to  extricate 
the  State  from  its  financial  embarrassments.  That  sum  he 

proposed  to  raise  by  a  loan  at  8  per  cent.  The  lenders  might 

be  either  individuals  or  corporations,  but  they  were  all,  indi- 
viduals and  corporations,  to  be  united  in  a  new  corporation, 

which  was  to  be  called  the  General  Society.  Every  member 

of  the  General  Society,  whether  individual  or  corporation, 

might  trade  separately  with  India  to  an  extent  not  exceeding 

the  amount  which  that  member  had  advanced  to  the  Govern- 

ment. But  all  the  members  or  any  of  them  might,  if  they  so 

thought  fit,  give  up  the  privilege  of  trading  separately,  and 

unite  themselves  under  a  royal  Charter  for  the  purpose  of 

rading  in  common.  Thus  the  General  Society  was,  by  its 

iginal  constitution,  a  regulated  company  ;  but  it  was  pro- 
ded  that  either  the  whole  Society  or  any  part  of  it  might 

me  a  joint-stock  company.' 
This  arrangement  was  embodied  in  an  Act  and  two  char- 

The  Act  (9  &  10  Will.  Ill,  c.  44)  authorized  the  Crown 

to  borrow  two  millions  on  the  security  of  taxes  on  salt,  and 

stamped  vellum,  parchment,  and  paper,  and  to  incorporate 

the  subscribers  to  the  loan  by  the  cumbrous  name  of  the 
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'  General  Society  entitled  to  the  advantages  given  by  an 

of  Parliament  for  advancing  a  sum  not  exceeding  two  millioi 

for  the  service  of  the  Crown  of  England.'  The  Act  folloi 

closely  the  lines  of  that  by  which,  four  years  before,  Monta^ 

had  established  the  Bank  of  England  in  consideration  of 

loan  of  £1,200,000.  In  each  case  the  loan  bears  interest 

the  rate  of  8  per  cent.,  and  is  secured  on  the  proceeds  of 

special  tax  or  set  of  taxes.  In  each  case  the  subscribers 

the  loan  are  incorporated  and  obtain  special  privileges.  Tl 

system  was  an  advance  on  that  under  which  bodies  of  mei 

chants  had  obtained  their  privileges  by  means  of  presents  to 

the  king  or  bribes  to  his  ministers,  and  was  destined  to  receive 

much  development  in  the  next  generation.  The  plan  of  raising 

special  loans  on  the  security  of  special  taxes  has  since  been 

superseded  by  the  National  Debt  and  the  Consolidated  Fund. 

But  the  debt  to  the  Bank  of  England  still  remains  separate, 

and  retains  some  of  the  features  originally  imprinted  on  it 

by  the  legislation  of  Montagu. 

Of  the  charters  granted  under  the  Act  of  1698,  the 

incorporated  the  General  Society  as  a  regulated  company 

whilst  the  second2  incorporated  most  of  the  subscribers 

the  General  Society  as  a  joint-stock  company,  under  tl 

name  of  '  The  English  Company  trading  to  the  East  Indie* 
The  constitution  of  the  English  Company  was  formed 

the  same  general  lines  as  that  of  the  Old  or  London  Compair 

but  the  members  of  their  governing  body  were  called  directoi 

instead  of  '  committees.' 
The  New  Company  were  given  the  exclusive  privilege 

trading  to  the  East  Indies,  subject  to  a  reservation  of  the 

concurrent  rights  of  the  Old  Company  until  September  29, 

1701.  The  New  Company,  like  the  Old  Company,  were 

authorized  to  make  by-laws  and  ordinances,  to  appoint 
governors,  with  power  to  raise  and  train  military  forces,  and 

to  establish  courts  of  judicature.  They  were  also  directed  to 

maintain  ministers  of  religion  at  their  factories  in  India,  and 

1  Charter  of  September  3,  1698.  a  Charter  of  September  5,  1698, 
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to  take  a  chaplain  in  every  ship  of  500  tons.  The  ministers 

were  to  learn  the  Portuguese  language  and  to  '  apply  them- 
selves to  learn  the  native  language  of  the  country  where 

they  shall  reside,  the  better  to  enable  them  to  instruct  the 
Gentoos  that  shall  be  the  servants  or  slaves  of  the  same 

Company  or  of  their  agents,  in  the  Protestant  religion.' 
Schoolmasters  were  also  to  be  provided. 

It  soon  appeared  that  the  Old  Company  had,  to  use  a  Union  of 

modern  phrase,  '  captured  '  the  New  Company.     They  had  ]^ew  com_ 
subscribed   £315,000   towards   the   capital   of   two    millions  Pames- 
authorized  by  the  Act  of  1698.     They  had  thus  acquired 

a  material  interest  in  their  rivals'  concern,  and,  at  the  same 
time,  they  were  in  possession  of  the  field.     They  had  the 

capital  and  plant  indispensable  for  the  East  India  trade, 

and  they  retained  concurrent  privileges  of  trading.     They 

soon  showed  their  strength  by  obtaining  a  private  Act  of 

Parliament  (n  &  12  Will.  Ill,  c.  4)  which  continued  them 

as  a  trading  corporation  until  repayment  of  the  whole  loan 
of  two  millions. 

The  situation  was  impossible  ;  the  privileges  nominally 

obtained  by  the  New  Company  were  of  no  real  value  to  them  ; 

and  a  coalition  between  the  two  Companies  was  the  only 

practicable  solution  of  the  difficulties  which  had  been  created 

by  the  Act  and  charters  of  1698. 

The  coalition  was  effected  in  1702,  through  the  inter- 
vention of  Lord  Godolphin,  and  by  means  of  an  Indenture 

Tripartite  to  which  Queen  Anne  and  the  two  Companies 

were  parties,  and  which  embodied  a  scheme  for  equalizing 

the  capital  of  the  two  Companies  and  for  combining  their 

stocks.  The  Old  Company  were  to  maintain  their  separate 

existence  for  seven  years,  but  the  trade  of  the  two  Companies 

was  to  be  carried  on  jointly,  in  the  name  of  the  English 

Company,  but  for  the  common  benefit  of  both,  under  the 

direction  of  twenty-four  managers,  twelve  to  be  selected  by 

each  Company.  At  the  end  of  the  seven  years  the  Old  Com- 
pany were  to  surrender  their  charters.  The  New  or  English 
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Company  were  to  continue  their  trade  in  accordance  with  the 

provisions  of  the  charter  of  1698,  but  were  to  change  their 

name  for  that  of  '  The  United  Company  of  Merchants  of 

England  trading  to  the  East  Indies.' 

A  deed  of  the  same  date,  by  which  the  '  dead  stock  '  of 
the  two  Companies  was  conveyed  to  trustees,  contains  an 

interesting  catalogue  of  their  Indian  possessions  at  that  time. 

Difficulties  arose  in  carrying  out  the  arrangement  of  1702, 

and  it  became  necessary  to  apply  for  the  assistance  of  Par- 

liament, which  was  given  on  the  usual  terms.  By  an  Act 

of  1707  1  the  English  Company  were  required  to  advance  to 
the  Crown  a  further  loan  of  £1,200,000  without  interest, 

a  transaction  which  was  equivalent  to  reducing  the  rate  of 

interest  on  the  total  loan  of  £3,200,000  from  8  to  5  per  cent. 

In  consideration  of  this  advance  the  exclusive  privileges  of 

the  Company  were  continued  to  1726,  and  Lord  Godolphin 

was  empowered  to  settle  the  differences  still  remaining  be- 

tween the  London  Company  and  the  English  Company. 

Lord  Godolphin's  Award  was  given  in  1708,  and  in  1709 

Queen  Anne  accepted  a  surrender  of  the  London  Company's 
charters  and  thus  terminated  their  separate  existence.  The 

original  charter  of  the  New  or  English  Company  thus  came 

to  be,  in  point  of  law,  the  root  of  all  the  powers  and  privileges 

of  the  United  Company,  subject  to  the  changes  made  by 

statute.  Henceforth  down  to  1833  (see  3  &  4  Will.  IV,  c.  85, 

s.  in)  the  Company  bear  their  new  name  of  '  The  United 
Company  of  Merchants  of  England  trading  to  the  East 

Indies.' 
Period  For  constitutional  purposes  the  half -century  which  followed between 

1708  and  the  union  of  the  two  Companies  may  be  passed  over  very 
lightly. 

An  Act  of  1711  2  provided  that  the  privileges  of  the  United 
Company  were  not  to  be  determined  by  the  repayment  of 

the  loan  of  two  'millions. 
The  exclusive  privileges  of  the  United  Company  were 

1  6  Anne,  c.  71.  2  IO  Anne,  c.  35. 
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extended  for  further  terms  by  Acts  of   1730 1  and  1744 2.   Extension 

The  price  paid  for  the  first  extension  was  an  advance  to  the   pany^~ 
State   of   £200,000   without  interest,   and  the  reduction  of  cnarter- 

the  rate  of  interest  on  the  previous  loan  from  5  per  cent,  to 

4  per  cent.     By  another  Act  of  1730  3  the  security  for  the 
loan  by  the  Company  was  transferred  from  the  special  taxes 

on  which  it  had  been  previously  charged  to  the  '  aggregate 
fund/  the  predecessor  of  the   modern  Consolidated  Fund. 

The  price  of  the  second  extension,  which  was  to  1780,  was 

a  further  loan  of  more  than  a  million  at  3  per  cent.     By  an 

Act  of  1750 4  the  interest  on  the  previous  loan  of  £3,200,000 

was  reduced,  first  to  3^-  per  cent.,  and  then  to  3  per  cent. 
Successive  Acts  were  passed  for  increasing  the  stringency  Provisions 

of  the  provisions  against  interlopers 5  and  for  penalizing  any  ̂ t™ 
attempt  to  support  the  rival  Ostend  Company  6.  lopers. 

In  1726  a  charter  was  granted  establishing  or  reconstituting 

1  3  Geo.  II,  c.  14.  2  17  Geo.  II,  c.  17. 
3  3  Geo.  II,  c.  20.  *  23  Geo.  II,  c.  22. 
5  1718,  5  Geo.  I,  c.  21  ;  1720,  7  Geo.  I,  Stat.  I,  c.  21  ;  1722,  9  Geo.  I, 

c.  26 ;  1732,  5  Geo.  II,  c.  29.  See  the  article  on  '  Interlopers '  in  the  Dictionary 
of  Political  Economy.  For  the  career  of  a  typical  interloper  see  the  account 
of  Thomas  Pitt,  afterwards  Governor  of  Madras,  and  grandfather  of  the 

elder  William  Pitt,  given  in  vol.  iii.  of  Yule's  edition  of  the  Diary  of  William 
Hedges.  The  relations  between  interlopers  and  the  East  India  Company 

in  the  preceding  century  are  well  illustrated  by  Skinner's  case,  which  arose 
on  a  petition  presented  to  Charles  II  soon  after  the  Restoration.  Accord- 

ing to  the  statement  signed  by  the  counsel  of  Skinner  there  was  a  general 
liberty  of  trade  to  the  East  Indies  in  1657  (under  the  Protectorate),  and  he 

in  that  year  sent  a  trading  ship  there  ;  but  the  Company's  agents  at  Bantam, 
under  pretence  of  a  debt  due  to  the  Company,  seized  his  ship  and  goods, 
assaulted  him  in  his  warehouse  at  Jamba  in  the  island  of  Sumatra,  and 
dispossessed  him  of  the  warehouse  and  of  a  little  island  called  Barella. 
After  various  ineffectual  attempts  by  the  Crown  to  induce  the  Company 
to  pay  compensation,  the  case  was,  in  1665,  referred  by  the  king  in  council 
to  the  twelve  judges,  with  the  question  whether  Skinner  could  have  full 

relief  in  any  court  of  law.  The  answer  was  that  the  king's  ordinary  courts 
of  justice  could  give  relief  in  respect  of  the  wrong  to  person  and  goods,  but 
not  in  respect  of  the  house  and  island.  The  House  of  Lords  then  resolved 
to  relieve  Skinner,  but  these  proceedings  gave  rise  to  a  serious  conflict 

between  the  House  of  Lords  and  the  House  of  Commons.  See  Hargrave's 
Preface  to  Hale's  Jurisdiction  of  the  House  of  Lords,  p.  cv. 

»6  Charter  granted  by  the  Emperor  Charles  VI  in  1722,  but  withdrawn 725. 
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Judicial  municipalities  at  Madras,  Bombay,  and  Calcutta,  and  setting 

C<ti&i726  UP  or  remodelling  mayor's  and  other  courts  at  each  of  th 
and  1753.  piaces.  At  each  place  the  mayor  and  aldermen  were  to 

constitute  a  mayor's  court  with  civil  jurisdiction,  subject  tc 
an  appeal  to  the  governor  or  president  in  council,  and  a! 

further  appeal  in  more  important  cases  to  the  king  in  council 

The  mayor's  court  now  also  gave  probates  and  exercised 
testamentary  jurisdiction.  The  governor  or  president  and 

the  five  seniors  of  the  council  were  to  be  justices  of  the  peace 

and  were  to  hold  quarter  sessions  four  times  in  the  year,  with 

jurisdiction  over  all  offences  except  high  treason.  At  the 

same  time  the  Company  were  authorized,  as  in  previous 

charters,  to  appoint  generals  and  other  military  officers,  with 

power  to  exercise  the  inhabitants  in  arms,  to  repel  force  by 

force,  and  to  exercise  martial  law  in  time  of  war. 

^^  The  capture  of  Madras  by  the  French  in  1746  having 
Destroyed  the  continuity  of  the  municipal  corporation  at  that 

place,  the  charter  of  1726  was  surrendered  and  a  fresh  charter 

was  granted  in  1753. 

The  charter  of  1753  expressly  excepted  from  the  jurisdiction 

of  the  mayor's  court  all  suits  and  actions  between  the  Indian 
natives  only,  and  directed  that  these  suits  and  actions  should 

be  u  oermined  among  themselves,  unless  both  parties  sub- 

mitted them  to  the  determination  of  the  mayor's  courts. 
But,  according  to  Mr.  Morley,  it  does  not  appear  that  thei 

native  inhabitants  of  Bombay  were  ever  actually  exempted 

from  the  jurisdiction  of  the  mayor's  court,  or  that  any  peculiar 
laws  were  administered  to  them  in  that  court.1 

The  charters  of  1726  and  1753  have  an  important  bearing 

on  the  question  as  to  the  precise  date  at  which  the  English 

criminal  law  was  introduced  at  the  presidency  towns.  Thisi 

question  is  discussed  by  Sir  James  Stephen  with  reference 

to  the  legality  of  Nuncomar's  conviction  for  forgery  ;  the 
point  being  whether  the  English  statute  of  1728  (2  Geo.  II, 
c.  25)  was  or  was  not  in  force  in  Calcutta  at  the  time  of 

1  Morley's  Digest,  Introduction,  p.  clxix. 
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Nuncomar's  trial.  Sir  James  Stephen  inclines  to  the  opinion 
°that  English  criminal  law  was  originally  introduced  to  some 
extent  by  the  charter  of  1661,  but  that  the  later  charters 

of  1726,  1753,  and  1774  must  be  regarded  as  acts  of  legis- 

lative authority  whereby  it  was  reintroduced  on  three  suc- 
cessive occasions,  as  it  stood  at  the  three  dates  mentioned. 

If  so,  the  statute  of  1728  would  have  been  in  force  in  Calcutta 

in  1770  when  Nuncomar's  offence  was  alleged  to  have  been 
committed,  and  at  the  time  of  his  trial  in  1775.  But  high 

judicial  authorities  in  India  have  maintained  a  different  view. 

According  to  their  view  British  statute  law  was  first  given  to 

Calcutta  by  the  charter  establishing  the  mayor's  court  in  1726, 
and  British  statutes  passed  after  the  date  of  that  charter 

did  not  apply  to  India,  unless  expressly  or  by  necessary  impli- 

cation extended  to  it.1  Since  the  passing  of  the  Indian  Penal 
Code  the  question  has  ceased  to  be  of  practical  importance. 

In  1744  war  broke  out  between  England  and  France,  and  Mutiny 

in   1746  their  hostilities  extended  to  India.     These  events  Articles  of 

led  to  the  establishment  of  the  Company's  Indian  Army. 
The  first  establishment  of  that  army  may,  according  to  Sir  Forces. 

George  Chesney2,  be  considered  to  date  from  the  year  1748, 

'  when  a  small  body  of  sepoys  was  raised  at  Madras,  after 
the  example  set  by  the  French,  for  the  defence  of  that  settle- 

ment during  the  course  of  the  war  which  had  broken  out,  four 

years  previously,  between  France  and  England.  At  the  same 

time  a  small  European  force  was  raised,  formed  of  such  sailors 

as  could  be  spared  from  the  ships  on  the  coast,  and  of  men 

smuggled  on  board  the  Company's  vessels  in  England  by  the 
Company.  An  officer,  Major  Lawrence,  was  appointed  by 

a  commission  from  the  Company  to  command  these  forces  in 

India.'  During  the  Company's  earliest  wars  its  army  consisted 
mainly,  for  fighting  purposes,  of  Europeans. 

Morley's  Digest,  Introduction,  pp.  xi,  xxiii. 
-  Indian  Polity  (3rd  ed.),  ch.  xii,  which  contains  an  interesting  sketch 

of  the  rise  and  development  of  the  Indian  Army.    The  nucleus  of  a  European 
force  had  been  formed  at  Bombay  in  1669,  supra,  p.  18. 

1691  D 
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It  has  been  seen  that  by  successive  charters  the  Company 

had  been  authorized  to  raise  troops  and  appoint  officers. 

But  the  more  extensive  scale  on  which  the  military  operations 

of  the  Company  were  now  conducted  made  necessary  furthe
r 

legislation  for  the  maintenance  of  military  discipline.     An 

Act  of  1754  *  laid  down  for  the  Indian  forces  of  the  Company 

provisions  corresponding  to  those  embodied  in  the  annual 

English   Mutiny   acts.      It   imposed   penalties   for   mutiny, 

desertion,  and  similar  offences,  when  committed  by  officers 

or  soldiers  in  the  Company's  service.     The  Court  of  Directors 

might,  in  pursuance  of  an  authority  from  the  king,  empower 

their  president  and  council  and  their  commanders-in-chief  to 

hold  courts-martial  for  the  trial  and  punishment  of  military 

offences.     The  king  was  also  empowered  to  make  articles 

of  war  for  the  better  government  of  the  Company's  forces. 
The  same  Act  contained  a  provision,  repeated  in  subsequent 

Acts,  which  made  oppression  and  other  offences  committed 

by  the   Company's   presidents   or   councils   cognizable   and 
punishable  in  England.     The  Act  of  1754  was  amended  by 

another  Act  passed  in  1760  2. 

Charters  The  warlike  operations  which  were  carried  on  by  the  East 

and7!7  8  India  Company  in  Bengal  at  the  beginning  of  the  second 
as  to  half  of  the  eighteenth  century,  and  which  culminated  in 

cession  of  Clive's  victory  at  Plassey,  led  to  the  grant  of  two  further 
territory.  charterg  to  the  Company. 

A  charter  of  1757  recited  that  the  Nabob  of  Bengal  had 

taken  from  the  Company,  without  just  or  lawful  pretence  and 

contrary  to  good  faith  and  amity,  the  town  and  settlement 

of  Calcutta,  and  goods  and  valuable  commodities  belonging 

to  the  Company  and  to  many  persons  trading  or  residing 
within  the  limits  of  the  settlement,  and  that  the  officers  and 

agents  of  the  Company  at  Fort  St.  George  had  concerted 

a  plan  of  operations  with  Vice -Admiral  Watson  and  others, 
the  commanders  of  our  fleet  employed  in  those  parts,  for 

regaining  the  town  and  settlement  and  the  goods  and  com- 

1  27  Geo.  II,  c.  9.  2  i  Oeo.  ITT,  c.  14. 
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modities,  and  obtaining  adequate  satisfaction  for  their  losses  ; 

and  that  it  had  been  agreed  between  the  officers  of  the  Com- 

pany, on  the  one  part,  and  the  vice-admiral  and  commanders 
of  the  fleet,  on  the  other  part,  assembled  in  a  council  of  war, 

that  one  moiety  of  all  plunder  and  booty  '  which  shall  be 

taken  from  the  Moors  '  should  be  set  apart  for  the  use  of  the 
captors,  and  that  the  other  moiety  should  be  deposited  till  the 

pleasure  of  the  Crown  should  be  known.  The  charter  went  on 

to  grant  this  reserved  moiety  to  the  Company,  except  any  part 

thereof  which  might  have  been  taken  from  any  of  the  king's 
subjects.  Any  part  so  taken  was  to  be  returned  to  the  owners 

on  payment  of  salvage. 

A  charter  of  1758,  after  reciting  that  powers  of  making  peace 

and  war  and  maintaining  military  forces  had  been  granted 

to  the  Company  by  previous  charters,  and  that  many  troubles 

had  of  late  years  arisen  in  the  East  Indies,  and  the  Company  had 

been  obliged  at  very  great  expense  to  carry  out  a  war  in  those 

parts  against  the  French  and  likewise  against  the  Nabob  of 

Bengal  and  other  princes  or  Governments  in  India,  and  that 

some  of  their  possessions  had  been  taken  from  them  and 

since  retaken,  and  forces  had  been  maintained,  raised,  and 

paid  by  the  Company  in  conjunction  with  some  of  the  royal 

ships  of  war  and  forces,  and  that  other  territories  or  districts, 

goods,  merchandises,  and  effects  had  been  acquired  and  taken 

from  some  of  the  princes  or  Governments  in  India  at  variance 

with  the  Company  by  the  ships  and  forces  of  the  Company 

alone,  went  on  to  grant  to  the  Company  all  such  booty  or 

plunder,  ships,  vessels,  goods,  merchandises,  treasure,  and  other 

things  as  had  since  the  charter  of  1757  been  taken  or  seized, 

or  should  thereafter  be  taken,  from  any  of  the  enemies  of  the 

Company  or  any  of  the  king's  enemies  in  the  East  Indies  by 
any  ships  or  forces  of  the  Company  employed  by  them  or  on 

their  behalf  within  their  limits  of  trade.  But  this  was  only 

to  apply  to  booty  taken  during  hostilities  begun  and  carried 

on  in  order  to  right  and  recompense  the  Company  upon  the 

goods,  estate,  or  people  of  those  parts  from  whom  they  should 
D  2 
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sustain  or  have  just  and  well-grounded  cause  to  fear  any 

injury,  loss,  or  damage,  or  upon  any  people  who  should 

interrupt,  wrong,  or  injure  them  in  their  trade  within  the 

limits  of  the  charters,  or  should  in  a  hostile  manner  invade  or 

attempt  to  weaken  or  destroy  the  settlements  of  the  Com- 

pany or  to  injure  the  king's  subjects  or  others  trading  or 

residing  within  the  Company's  settlements  or  in  any  manner 

under  the  king's  protection  within  the  limits  of  the  Company. 

The  booty  must  also  have  been  taken  in  wars  or  hostilities  or 

expeditions  begun,  carried  on,  and  completed  by  the  forces 

raised  and  paid  by  the  Company  alone  or  by  the  ships  em- 
ployed at  their  sole  expense.  And  there  was  a  saving  for 

the  royal  prerogative  to  distribute  the  booty  in  such  manner 
as  the  Crown  should  think  fit  in  all  cases  where  any  of  the 

king's  forces  should  be  appointed  and  commanded  to  act  in 
conjunction  with  the  ships  or  forces  of  the  Company.  There 

was  also  an  exception  for  goods  taken  from  the  king's  subjects, 
which  were  to  be  restored  on  payment  of  reasonable  salvage. 

These  provisions,  though  they  gave  rise  to  difficult  questions 

at  various  subsequent  times,  have  now  become  obsolete. 

But  the  charter  contained  a  further  power  which  is  still  of 

practical  importance.  It  expressly  granted  to  the  Company 

power,  by  any  treaty  of  peace  made  between  the  Company,  or 

any  of  their  officers,  servants,  or  agents,  and  any  of  (the 

Indian  princes  or  Governments,  to  cede,  restore,  or  dispose 

of  any  fortresses,  districts,  or  territories  acquired  by  con- 

quest from  any  of  the  Indian  princes  or  Governments  during 
the  late  troubles  between  the  Company  and  the  Nabob  of 
Bengal,  or  which  should  be  acquired  by  conquest  in  time 
coming,  subject  to  a  proviso  that  the  Company  should  not  have 
power  to  cede,  restore,  or  dispose  of  any  territory  acquired 
from  the  subjects  of  any  European  Power  without  the  special 
licence  and  approbation  of  the  Crown.  This  power  has  been 
relied  on  as  the  foundation,  or  one  of  the  foundations,  of 
the  power  of  the  Government  of  India  to  cede  territory.1 

1  Lachmi  Narayan  v.  Raja  Pmtal,  Sinyh,  I.  L.  R.  2  All.  i. 
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The   year   1765    marks   a   turning-point   in   Anglo-Indian  The  Com 
dstory,  and  may  be  treated  as  commencing  the  period  of 

jrritorial  sovereignty  by  the   East   India   Company.     The  8°ye- 
reign. 

iccesses  of  Clive  and  Lawrence  in  the  struggle  between 

le  English  and  French  and  their  respective  allies  had  extin- 
lished  French  influence  in  the  south  of  India.     The  victories 

)f  Plassey  l  and  Baxar  1  made  the  Company  masters  of  the 

lorth-eastern   provinces   of   the   peninsula.     In    1760   Clive 
^turned  from  Bengal  to  England.     In  1765,  after  five  years 

)f  confusion,  he  went  back  to  Calcutta  as  Governor  and  Com- 

tander-in-Chief  of  Bengal,  armed  with  extraordinary  powers. 
[is  administration  of  eighteen  months  was  one  of  the  most 

lemorable  in  Indian  history.     The  beginning  of  our  Indian 

lie  dates  from  the  second  governorship  of  Clive,  as  our 

lilitary  supremacy  had  dated  from  his  victory  at  Plassey. 

live's  main  object  was  to  obtain  the  substance,  though  not 
the  name,  of  territorial  power,  under  the  fiction  of  a  grant 

from  the  Mogul  Emperor. 

This  object  was  obtained  by  the  grant  from  Shah  Alani  of  Grant  of 

the  Diwani  or  fiscal  administration  of  Bengal,  Bihar,  and  Diwani. 

Orissa.2 

The  criminal  jurisdiction  in  the  provinces  was  still  left  with 

the  puppet  Nawab,  who  was  maintained  at  Moorshedabad, 

whilst  the  Company  were  to  receive  the  revenues  and  to 

maintain  the  army.  But  the  actual  collection  of  the  revenues 

still  remained  until  1772  in  the  hands  of  native  officials. 

Thus  a  system  of  dual  government  was  established,  under 

which  the  Company,  whilst  assuming  complete  control  over 

the  revenues  of  the  country,  and  full  power  of  maintaining 

or  disbanding  its  military  forces,  left  in  other  hands  the 

responsibility  for  maintaining  law  and  order  through  the 

agency  of  courts  of  law. 

The  great  events  of  1765  produced  immediate  results  in 

1  Plassey  (Clive);  June  23,  1757  ;  Baxar  (Munro),  October  23,  1764. 
2  The  grant  is  dated  August  17,  1765.    The  '  Orissa  '  of  the  grant  corre- 

sponds to  what  is  now  the  district  of  Midnapur,  and  is  not  to  be  confused 
with  the  modern  Orissa,  which  was  not  acquired  until  1803. 
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England.  The  eyes  of  the  proprietors  of  the  Company  were 

dazzled  by  golden  visions.  On  the  dispatch  bearing  the  grant 

of  the  Diwani  being  read  to  the  Court  of  Proprietors  they 

began  to  clamour  for  an  increase  of  dividend,  and,  in  spite 

of  the  Company's  debts  and  the  opposition  of  the  directors, 

they  insisted  on  raising  the  dividend  in  1766  from  6  to  10 

per  cent.,  and  in  1767  to  I2|  per  cent. 
At  the  same  time  the  public  mind  was  startled  by  th( 

enormous  fortunes  which  '  Nabobs  '  were  bringing  home, 
and  the  public  conscience  was  disturbed  by  rumours  of  the 

unscrupulous  modes  in  which  these  fortunes  had  been  amassed. 

Constitutional  questions  were  also  raised  as  to  the  right  of 

a  trading  company  to  acquire  on  its  own  account  powers  of 

territorial  sovereignty.1  The  intervention  of  Parliament  was 
imperatively  demanded. 

Legiek-         On  November  25,  1766,  the  House  of  Commons  resolved  to 

j!^0        appoint  a  committee  of  the  whole  house  to  inquire  into  the 
state  and  condition  of  the  East  India  Company,  and  the 

proceedings  of  this  committee  led  to  the  passage  in  1767  of 

five  Acts  with  reference  to  Indian  affairs.    The  first  disqualifiec 

a  member  of  any  company  for  voting  at  a  general  coui 

unless  he  had  held  his  qualification  for  six  months,  and  pro- 

hibited the  making  of  dividends  except  at  a  half-yearly  01 

quarterly  court.2      Although  applying  in  terms  to  all  com- 
panies, the  Act  was  immediately  directed  at  the  East  India 

Company,  and  its  object  was  to  check  the  trafficking  in  votes 

and  other  scandals  which  had  recently  disgraced  their  pro- 

ceedings.   The  second  Act 3  prohibited  the  East  India  Company 
from  making  any  dividend  except  in  pursuance  of  a  resolutioi 

passed  at  a  general  court  after  due  notice,  and  directly  over- 
ruled the  recent  resolution  of  the  Company  by  forbidding  them 

to  declare  any  dividend  in  excess  of  10  per  cent,  per  annum 
until  the  next  session  of  Parliament.     The  third  and  fourth 

Acts  4  embodied  the  terms  of  a  bargain  to  which  the  Company 

1  For  the  arguments  on  this  question,  see  Lecky,  ch.  xii. 
2  7  Geo.  Ill,  c.  48.      3  7  Gco.  Ill,  c.  49.       4  7  Geo.  Ill,  cc.  56,  57. 
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had  been  compelled  to  consent.  The  Company  were  required 

to  pay  into  the  Exchequer  an  annual  sum  of  £400,000  for 

two  years  from  February  i,  1767,  and  in  consideration  of 

this  payment  were  allowed  to  retain  their  territorial  acqui- 

sitions and  revenues  for  the  same  period.1  At  the  same 
time  certain  duties  on  tea  were  reduced  on  an  undertaking 

by  the  Company  to  indemnify  the  Exchequer  against  any 
loss  arising  from  the  reduction.  Thus  the  State  claimed  its 

share  of  the  Indian  spoil,  and  asserted  its  rights  to  control 

the  sovereignty  of  Indian  territories. 

In  1768  the  restraint  on  the  dividend  was  continued  for 

another  year,2  and  in  1769  a  new  agreement  was  made  by 
Parliament  with  the  East  India  Company  for  five  years, 

during  which  time  the  Company  were  guaranteed  the  terri- 
torial revenues,  but  were  bound  to  pay  an  annuity  of  £400,000, 

and  to  export  a  specified  quantity  of  British  goods.  They 

were  at  liberty  to  increase  their  dividends  during  that  time  to 

I2j  per  cent,  provided  the  increase  did  not  exceed  i  per  cent. 

If,  however,  the  dividend  should  fall  below  10  per  cent,  the 

sum  to  be  paid  to  the  Government  was  to  be  proportion- 
ately reduced.  If  the  finances  of  the  Company  enabled  them 

to  pay  off  some  specified  debts,  they  were  to  lend  some 

money  to  the  public  at  2  per  cent.3 
These  arrangements  were  obviously  based  on  the  assumption 

it  the  Company  were  making  enormous  profits,  out  of 

rich  they  could  afford  to  pay,  not  only  liberal  dividends 

their  proprietors,  but  a  heavy  tribute  to  the  State.  The 

sumption  was  entirely  false.  Whilst  the  servants  of  the 

mipany  were  amassing  colossal  fortunes,  the  Company  itself 

fas  advancing  by  rapid  strides  to  bankruptcy.  '  Its  debts 
fere  already  estimated  at  more  than  six  millions  sterling, 

[t  supported  an  army  of  about  30,000  men.  It  paid  about 

This  was  apparently  the  first  direct  recognition  by  Parliament  of  the 
?rritorial  acquisitions  of  the  Company.    See  Damodhar  Gordhan  v.  Deoram 
ianji  (the  Bhaunagar  case),  L.  R.  I  App.  Cas.  332,  342. 

-  8  Goo.  Ill,  c.  i.  3  9  Geo.  Ill,  c.  24. 
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one  million  sterling  a  year  in  the  form  of  tributes,  pensions, 

and  compensations  to  the  emperor,  the  Nabob  of  Bengal, 

and  other  great  native  personages.  Its  incessant  wars, 

though  they  had  hitherto  been  always  successful,  were  always 

expensive,  and  a  large  portion  of  the  wealth  which  should 

have  passed  into  the  general  exchequer  was  still  diverted  to 

the  private  accounts  of  its  servants.'  x  Two  great  calamities 
hastened  the  crisis.  In  the  south  of  India,  Hyder  AH  harried 

the  Carnatic,  defeated  the  English  forces,  and  dictated  peace 

on  his  own  terms  in  1769.  In  the  north,  the  great  famine 

of  1770  swept  away  more  than  a  third  of  the  inhabitants  of 

Bengal. 

Pecuniary  Yet  the  directors  went  on  declaring  dividends  at  the  rates 

raiments  of  12  and  12\  per  cent.  At  last  the  crash  came.  In  the 

"*  1772'  spring  session  of  1772  the  Company  had  endeavoured  to 
initiate  legislation  for  the  regulation  of  their  affairs.  But 

their  Bill  was  thrown  out  on  the  second  reading,  and  in  its 

place  a  select  committee  of  inquiry  was  appointed  by  the 

House  of  Commons.  In  June,  1772,  Parliament  was  pro- 
rogued, and  in  July  the  directors  were  obliged  to  confess  that 

the  sum  required  for  the  necessary  payments  of  the  next 

three  months  was  deficient  to  the  extent  of  £1,293,000.  In 

August  the  chairman  and  deputy  chairman  waited  on  Lord 

North  to  inform  him  that  nothing  short  of  a  loan  of  a  million 

from  the  public  could  save  the  Company  from  ruin. 

In  November,  1772,  Parliament  met  again,  and  its  first 

step  was  to  appoint  a  new  committee  with  instructions  to 

hold  a  secret  inquiry  into  the  Company's  affairs.  This  com- 
mittee presented  its  first  report  with  unexpected  rapidity, 

and  on  its  recommendation  Parliament  in  December,  1772, 

passed  an  Act  prohibiting  the  directors  from  sending  out  to 

India  a  commission  of  supervision  on  the  ground  that  the 

Company  would  be  unable  to  bear  the  expense.2 

^n  I773  the  Company  came  to  Parliament  for  pecuniary 

1773-         assistance,  and  Lord  North's  Government  took  advantage 

1  Lecky,  iv.  273.  »  13  Geo  III,  c.  9. 
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of  the  situation  to  introduce  extensive  alterations  into  the 

system  of  governing  the  Company's  Indian  possessions.1 
In  spite  of  vehement  opposition,  two  Acts  were  passed 

through  Parliament  by  enormous  majorities.  By  one  of 

these  Acts  2  the  ministers  met  the  financial  embarrassments 

of  the  Company  by  a  loan  of  £1,400,000  at  4  per  cent.,  and 

agreed  to  forgo  the  Company's  debt  of  £400,000  till  this 
loan  had  been  discharged.  The  Company  were  restricted  from 

declaring  any  dividend  above  6  per  cent,  till  the  new  loan 

had  been  discharged,  and  above  7  per  cent,  until  the  bond 

debt  was  reduced  to  £1,500,000.  They  were  obliged  to 

submit  their  accounts  every  half-year  to  the  Treasury,  they 
were  restricted  from  accepting  bills  drawn  by  their  servants 

in  India  for  above  £300,000  a  year,  and  they  were  required 

to  export  to  the  British  settlements  within  their  limits  British 

goods  of  a  specified  value. 

The  other  Act  was  that  commonly  known  as  the  Kegu-  The  Regu- 

lating Act.3     To  understand  the  object  and  effect  of  its 
provisions  brief  reference  must  be  made  to  the  constitution 

of  the  Company  at  the  time  when  it  was  passed. 

At  home  the  Company  were  still  governed  in  accordance 

with  the  charter  of  1698,  subject  to  a  few  modifications  of 

detail  made  by  the  legislation  of  1767.  There  was  a  Court 

of  Directors  and  a  General  Court  of  Proprietors.  Every  holder 

1  The  history  of  the  East  India  Company  tends  to  show  that  whenever 
a  chartered  company  undertakes  territorial  sovereignty  on  an  extensive 
scale  the  Government  is  soon  compelled  to  accept  financial  responsibility 
for  its  proceedings,  and  to  exercise  direct  control  over  its  actions.     The 
career  of  the  East  India  Company  as  a  territorial  power  may  be  treated 
as  having  begun  in  1765,  when  it  acquired  the  financial  administration 
of  the  provinces  of  Bengal,  Bihar,  and  Orissa.    Within  seven  years  it  was 

applying  to  Parliament  for  financial  assistance.     In  1773  its  Indian  opera- 
tions were  placed  directly  under  the  control  of  a  governor-general  appointed 

by  the  Crown,  and  in  1784  the  Court  of  Directors  in  England  were  made 
directly  subordinate  to  the  Board  of  Control — that  is,  to  a  minister  of  the 
Crown. 

2  13  Geo.  Ill,  c.  64. 

3  13  Geo.  Ill,  c.  63.    This  Act  is  described  in  its  *  short  title '  as  an  Act 
of  1772  because  Acts  then  dated  from  the  beginning  of  the  session  in  which 
they  were  passed. 
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of  £500  stock  had  a  vote  in  the  Court  of  Proprietors,  but  the 

possession  of  £2,000  stock  was  the  qualification  for  a  director. 

The  directors  were  twenty-four  in  number,  and  the  whole  of 

them  were  re-elected  every  year. 
In  India  each  of  the  three  presidencies  was  under  a  president 

or  governor  and  council,  appointed  by  commission  of  the 

Company,  and  consisting  of  its  superior  servants.  The 

numbers  of  the  council  varied,1  and  some  of  its  members 
were  often  absent  from  the  presidency  town,  being  chiefs 

of  subordinate  factories  in  the  interior  of  the  country.  All 

power  was  lodged  in  the  president  and  council  jointly,  and 

nothing  could  be  transacted  except  by  a  majority  of  votes. 
So  unworkable  had  the  council  become  as  an  instrument  of 

government,  that  in  Bengal  Clive  had  been  compelled  to 

delegate  its  functions  to  a  select  committee. 

The  presidencies  were  independent  of  each  other.  The 

Government  of  each  was  absolute  within  its  own  limits,  and 

responsible  only  to  the  Company  in  England. 

The  civil  and  military  servants  of  the  Company  were 

classified,  beginning  from  the  lowest  rank,  as  writers,  factors, 

senior  factors,  and  merchants.  Promotion  was  usually  by 

seniority.  Their  salaries  were  extremely  small,2  but  they 
made  enormous  profits  by  trading  on  their  own  account, 

and  by  money  drawn  from  extortions  and  bribes.  The 

select  committee  of  1773  published  an  account  of  such  sums 

as  had  been  proved  and  acknowledged  to  have  been  distributed 

by  the  princes  and  other  natives  of  Bengal  from  the  year 

1757  to  1766,  both  included.  They  amounted  to  £5,940,987, 

exclusive  of  the  grant  made  to  Clive  after  the  battle  of  Plassey. 

Clive,  during  his  second  governorship,  made  great  efforts  to 

put  down  the  abuses  of  private  trade,  bribery,  and  extortion, 

1  They  were  usually  from  twelve  to  sixteen. 

2  In  the  early  part  of  the  eighteenth  century  a  writer,  after  five  years' 
residence  in  India,  received  £10  a  year,  and  the  salaries  of  the  higher  ranks 
were  on  the  same  scale.    Thus  a  member  of  council  had  £80  a  year.    When 
Thomas  Pitt  was  appointed  Governor  of  Madras  in  1698  he  received  £300 
a  year  for  salary  and  allowances,  and  £100  for  outfit. 
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and  endeavoured  to  provide  more  legitimate  remunerations 

for  the  higher  classes  of  the  Company's  civil  and  military 
servants  by  assigning  to  them  specific  shares  in  the  profits 

derived  from  the  salt  monopoly.  According  to  his  estimates 

the  profits  from  this  source  of  a  commissioner  or  colonel 

would  be  at  least  £7,000  a  year  ;  those  of  a  factor  or  major, 

£2,000.1 

At  the  presidency  towns,  civil  justice  was  administered  in 

the  mayors'  courts  and  courts  of  request,  criminal  justice  by 
the  justices  in  petty  and  quarter  sessions.  In  1772  Warren 

Hastings  became  Governor  of  Bengal,  and  took  steps  for 

organizing  the  administration  of  justice  in  the  interior  of 

that  province.  In  the  previous  year  the  Court  of  Directors 

had  resolved  to  assert  in  a  more  active  form  the  powers  given 

them  by  the  grant  of  the  Diwani  in  1765,  and  in  a  letter  of 

instructions  to  the  president  and  council  at  Fort  William 

had  announced  their  resolution  to  '  stand  forth  as  diwan,' 

and  by  the  agency  of  the  Company's  servants  to  take  upon 
themselves  the  entire  care  and  management  of  the  revenues.2 
In  pursuance  of  these  instructions  the  Court  of  Directors 

appointed  a  committee,  consisting  of  the  Governor  of  Bengal 

and  four  members  of  council,  and  these  drew  up  a  report, 

comprising  a  plan  for  the  more  effective  collection  of  the 

revenue  and  the  administration  of  justice.  This  plan  was 

adopted  by  the  Government  on  August  21, 1772,  and  many  of  its 

Es  were  long  preserved  in  the  Bengal  Code  of  Regulations.3 
i  pursuance  of  this  plan,  a  board  of  revenue  was  created, 

listing  of  the  president  and  members  of  the  council,  and 

the  treasury  was  removed  from  Moorshedabad  to  Calcutta. 

B  supervisors  of  revenue  became  collectors,
  and  with  them 

See  Lecky,  iv.  266,  270.  2  Letter  of  August  28,  1771. 
The  office  of  '  diwan  '  implied,  not  merely  the  collection  of  the  revenue, 
the  administration  of  civil  justice.  The  '  nizamut '  comprised  the 

right  of  arming  and  commanding  the  troops,  and  the  management  of  the 
whole  of  the  police  of  the  country,  as  well  as  the  administration  of  criminal 

justice.  Morley,  Digest,  p.  xxxi.  See  a  fuller  account  of  Warren  Hastings's 
plan,  ibid.  p.  xxxiv. 
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were  associated  native  officers,  styled  'diwans.'  Courts  were 
established  in  each  collectorship,  one  styled  the  Diwani,  a 

civil  court,  and  the  other  the  Faujdari,  a  criminal  court. 

Over  the  former  the  collector  presided  in  his  quality  of  king's 
diwan.  In  the  criminal  court  the  kazi  and  mufti  of  the 

district  sat  to  expound  the  Mahomedan  law.  Superior 

courts  were  established  at  the  chief  seat  of  government,  called 
the  Sadr  Diwani  Adalat  and  the  Sadr  Nizamat  Adalat. 

These  courts  theoretically  derived  their  jurisdiction  and 

authority,  not  from  the  British  Crown,  but  from  the  native 

Government  in  whose  name  the  Company  acted  as  adminis- 

trators of  revenue.  They  were  Company's  courts,  not  king's 
courts. 

Provisions  By  the  Regulating  Act  of  1773  the  qualification  to  vote 

latingAct.  in  the  Court  of  Proprietors  was  raised  from  £500  to  £1,000, 
and  restricted  to  those  who  had  held  their  stock  for  twelve 

months.  The  directors,  instead  of  being  annually  elected, 

were  to  sit  for  four  years,  a  quarter  of  the  number  being 

annually  renewed. 

For  the  government  of  the  Presidency  of  Fort  William  in 

Bengal,  a  governor-general  and  four  counsellors  were  ap- 
pointed, and  the  Act  declared  that  the  whole  civil  and  military 

government  of  this  presidency,  and  also  the  ordinary  manage- 
ment and  government  of  all  the  territorial  acquisitions  and 

revenues  in  the  kingdoms  of  Bengal,  Bihar,  and  Orissa, 

should,  during  such  time  as  the  territorial  acquisitions  and 

revenues  remained  in  the  possession  of  the  Company,  be  vested 

in  the  governor-general  and  council  of  the  Presidency  of 
Fort  William,  in  like  manner  as  they  were  or  at  any  time 

theretofore  might  have  been  exercised  by  the  president  and 

council  or  select  committee  in  the  said  kingdoms.  The 

avoidance  of  any  attempt  to  define,  otherwise  than  by  refer- 

ence to  existing  facts,  the  nature  or  extent  of  the  authority 

claimed  or  exercised  by  the  Crown  over  the  Company  in 

the  new  territorial  acquisitions  is  very  noticeable,  and  is 

characteristic  of  English  legislation. 
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The  first  governor-general  and  counsellors  were  named  in 

the  Act.  They  were  to  hold  office  for  five  years,1  and  were 
to  be  removable  in  the  meantime,  except  by  the  king  on 

representation  of  the  Court  of  Directors.  A  casual  vacancy 

the  office  of  governor-general  during  these  five  years  was 
be  supplied  by  the  senior  member  of  council.  A  casual 

ancy  in  the  office  of  member  of  council  was  during  the 

me  time  to  be  filled  by  the  Court  of  Directors  with  the 

nsent  of  the  Crown.  At  the  end  of  the  five  years  the 

patronage  was  to  be  vested  in  the  Company.  The  governor- 

general  and  council  were  to  be  bound  by  the  votes  of  a 

majority  of  those  present  at  their  meetings,  and  in  the  case 

an  equal  division  the  governor-general  was  to  have  a 
sting  vote. 

Warren  Hastings,  who  had  been  appointed  Governor  of 

Bengal  in  1772,  was  to  be  the  first  governor -general.  The 
first  members  of  his  council  were  to  be  General  Clavering, 

Colonel  Monson,  Mr.  Barwell,  and  Mr.  Francis. 

The  supremacy  of  the  Bengal  Presidency  over  the  other 

presidencies  was  definitely  declared.  The  governor-general 

and  council  were  to  have  power  of  superintending  and  con- 
trolling the  government  and  management  of  the  presidencies 

of  Madras,  Bombay,  and  Bencoolen  2,  so  far  and  in  so  much 
as  that  it  should  not  be  lawful  for  any  Government  of 

the  minor  presidencies  to  make  any  orders  for  commencing 

hostilities,  or  declaring  or  making  war,  against  any  Indian 

princes  or  powers,  or  for  negotiating  or  concluding  any  treaty 

with  any  such  prince  or  power  without  the  previous  consent 

1  It  has  been  suggested  that  this  enactment  is  the  origin  of  the  custom 
under  which  the  tenure  of  the  more  important  offices  in  India,  such  as  those 

of  governor-general,  governor,  lieutenant-governor,  and  member  of  council, 
is  now  limited  to  five  years.  The  limitation  is  not  imposed  by  statute  or 
by  the  instrument  of  appointment. 

8  Bencoolen,  otherwise  Fort  Marlborough,  is  in  Sumatra.  It  was  founded 
by  the  English  in  1686,  and  was  given  to  the  Dutch  by  the  London  Treaty, 
March  u,  1824,  in  exchange  for  establishments  on  the  continent  of  India 
and  for  the  town  and  fort  of  Malacca  and  its  dependencies,  which  were 

handed  over  to  the  East  India  Company  by  5  Geo.  TV,  c.  108. 
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of  the  governor-general  and  council,  except  in  such  cases  of 
imminent  necessity  as  would  render  it  dangerous  to  postpone 
such  hostilities  or  treaties  until  the  arrival  of  their  orders, 

and  except  also  in  cases  where  special  orders  had  been  received 

from  the  Company.1  A  president  and  a  council  offending 
against  these  provisions  might  be  suspended  by  order  of  the 

governor-general  and  council.  The  governors  of  the  minor 

presidencies  were  to  obey  the  order  of  the  governor-general 
and  council,  and  constantly  and  dutifully  to  transmit  to 

them  advice  and  intelligence  of  all  transactions  and  matters 

relating  to  the  government,  revenues,  or  interest  of  the 

Company. 

Provisions  followed  for  regulating  the  relations  of  the 

governor-general  and  his  council  to  the  Court  of  Directors, 

and  of  the  directors  to  the  Crown.  The  governor-general 
and  council  were  to  obey  the  orders  of  the  Court  of  Directors 

and  keep  them  constantly  informed  of  all  matters  relating 

to  the  interest  of  the  Company.  The  directors  were,  within 

fourteen  days  after  receiving  letters  or  advices  from  the 

governor-general  and  council,  to  transmit  to  the  Treasury 

copies  of  all  parts  relating  to  the  management  of  the  Com- 

pany's revenue,  and  to  transmit  to  a  secretary  of  state  copies 
of  all  parts  relating  to  the  civil  or  military  affairs  and  govern- 

ment of  the  Company. 

Important  changes  were  made  in  the  arrangements  for 

the  administration  of  justice  in  Bengal.  The  Crown  was 

empowered  to  establish  by  charter  a  supreme  court  of  judica- 
ture at  Fort  William,  consisting  of  a  chief  justice  and  three 

other  judges,  who  were  to  be  barristers  of  five  years'  standing, 
and  were  to  be  appointed  by  the  Crown.  The  supreme  court 

was  empowered  to  exercise  civil,  criminal,  admiralty,  and  eccle- 
siastical jurisdiction,  and  to  appoint  such  clerks  and  other 

ministerial  officers  with  such  reasonable  salaries  as  should 

be  approved  by  the  governor-general  and  council,  and  to 

1  This  was  the  first  assertion  of  Parliamentary  control  over  the  treaty 
relations  of  the  Company. 
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blish  such  rules  of  procedure  and  do  such  other  things 

as  might  be  found  necessary  for  the  administration  of  justice 

and  the  execution  of  the  powers  given  by  the  charter.  The 
court  was  declared  to  be  at  all  times  a  court  of  record  and 

a  court  of  oyer  and  terminer  and  jail  delivery  in  and  for 

the  town  of  Calcutta  and  factory  of  Fort  William  and  the 

factories  subordinate  thereto.  Its  jurisdiction  was  declared 

to  extend  to  all  British  subjects  who  should  reside  in  the 

kingdoms  or  provinces  of  Bengal,  Bihar,  and  Orissa,  or  any 

of  them,  under  the  protection  of  the  United  Company.  And 

it  was  to  have  '  full  power  and  authority  to  hear  and  determine 

all  complaints  against  any  of  His  Majesty's  subjects  for 
crimes,  misdemeanours,  or  oppressions,  and  also  to  entertain, 

hear,  and  determine  any  suits  or  actions  whatsoever  against 

any  of  His  Majesty's  subjects  in  Bengal,  Bihar,  and  Orissa, 
and  any  suit,  action,  or  complaint  against  any  person  employed 

by  or  in  the  service  of  the  Company  or  of  any  of  His  Majesty's 

subjects.' 
But  on  this  jurisdiction  two  important  limitations  were 

imposed. 

First,  the  court  was  not  to  be  competent  to  hear  or  determine 

any  indictment  or  information  against  the  governor -general 
or  any  of  his  council  for  any  offence,  not  being  treason  or 

felony  1,  alleged  to  have  been  committed  in  Bengal,  Bihar, 
or  Orissa.  And  the  governor-general  and  members  of  his 

council  were  not  to  be  liable  to  be  arrested  or  imprisoned 

in  any  action,  suit,  or  proceeding  in  the  supreme  court.2 
Then,  with  respect  to  proceedings  in  which  natives  of  the 

country  were  concerned,  it  was  provided  that  the  court 

should  hear  and  determine  '  any  suits  or  actions  whatsoever 

of  any  of  His  Majesty's  subjects  against  any  inhabitant  of 
India  residing  in  any  of  the  said  kingdoms  or  provinces  of 

Bengal,  Bihar,  or  Orissa,'  on  any  contract  in  writing  where 

1  Could  it  then  try  the  governor-general  for  treason  or  felony  ? 
2  The  saving  appears  to  be  limited  to  civil  proceedings.    It  would  exempt 

against  arrest  on  mesne  process. 
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the  cause  of  action  exceeded  500  rupees,  and  where  the  said 

inhabitant  had  agreed  in  the  contract  that,  in  case  of  dispute, 

the  matter  should  be  heard  and  determined  in  the  supreme 

court.  Such  suits  or  actions  might  be  brought  in  the  first 

instance  before  the  supreme  court,  or  by  appeal  from  any  of 

the  courts  established  in  the  provinces. 

This  authority,  though  conferred  in  positive,  not  negative, 

terms,  appears  to  exclude  by  implication  civil  jurisdiction 

in  suits  by  British  subjects  against  '  inhabitants  '  of  the 
country,  except  by  consent  of  the  defendant,  and  is  silent 

as  to  jurisdiction  in  civil  suits  by  '  inhabitants  '  against 

British  subjects,  or  against  other  '  inhabitants.' 
An  appeal  against  the  supreme  court  was  to  lie  to  the 

king  in  council,  subject  to  conditions  to  be  fixed  by  the  charter. 

All  offences  of  which  the  supreme  court  had  cognizance 

were  to  be  tried  by  a  jury  of  British  subjects  resident  in 
Calcutta. 

The  governor-general  and  council  and  the  chief  justice 
and  other  judges  of  the  supreme  court  were  to  act  as  justices 

of  the  peace,  and  for  that  purpose  to  hold  quarter  sessions. 

Liberal  salaries  were  provided  out  of  the  Company's 
revenues  for  the  governor-general  and  his  council  and  the 

judges  of  the  supreme  court.  The  governor-general  was  to 
have  annually  £25,000,  each  member  of  his  council  £10,000, 

the  chief  justice  £8,000,  and  each  puisne  judge  £6,000. 

The  governor-general  and  council  were  to  have  powers 

'  to  make  and  issue  such  rules,  ordinances,  and  regulations 

for  the  good  order  and  civil  government  '  of  the  Company's 
settlement  at  Fort  William,  and  the  subordinate  factories 

and  places,  as  should  be  deemed  just  and  reasonable,  and 

should  not  be  repugnant  to  the  laws  of  the  realm,  and  to  set, 

impose,  inflict,  and  levy  reasonable  fines  and  forfeitures  for 
their  breach. 

But  these  rules  and  regulations  were  not  to  be  valid  until 

duly  registered  and  published  in  the  supreme  court,  with  the 

assent  and  approbation  of  the  court,  and  they  might,  in  effect, 
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be  set  aside  by  the  king  in  council.  A  copy  of  them  was  to  be 

kept  affixed  conspicuously  in  the  India  House,  and  copies 
were  also  to  be  sent  to  a  secretary  of  state. 

The  remaining  provisions  of  the  Act  were  aimed  at  the 

most  flagrant  of  the  abuses  to  which  public  attention  had 

been  recently  directed.  The  governor-general  and  members 
of  his  council,  and  the  chief  justice  and  judges  of  the  supreme 

court  were  prohibited  from  receiving  presents  or  being  con- 
cerned in  any  transactions  by  way  of  traffic,  except  the  trade 

and  commerce  of  the  Company. 

No  person  holding  or  exercising  any  civil  or  military  office 

under  the  Crown  or  the  Company  in  the  East  Indies  was 

to  receive  directly  or  indirectly  any  present  or  reward  from 

any  of  the  Indian  princes  or  powers,  or  their  ministers  or 

agents,  or  any  of  the  nations  of  Asia.  Any  offender  against 

this  provision  was  to  forfeit  double  the  amount  received,  and 

might  be  removed  to  England.  There  was  an  exception  for 

the  professional  remuneration  of  counsellors  at  law,  physicians, 

surgeons,  and  chaplains. 

No  collector,  supervisor,  or  any  other  of  His  Majesty's  sub- 
jects employed  or  concerned  in  the  collection  of  revenues  or 

administration  of  justice  in  the  provinces  of  Bengal,  Bihar, 

and  Orissa  was,  directly  or  indirectly,  to  be  concerned  in 

the  buying  or  selling  of  goods  by  way  of  trade,  or  to  inter- 

meddle with  or  be  concerned  in  the  inland  trade  in  salt,  betel- 

nut,  tobacco  or  rice,  except  on  the  Company's  account.  No 
subject  of  His  Majesty  in  the  East  Indies  was  to  lend  money 

at  a  higher  rate  of  interest  than  12  per  cent,  per  annum. 

Servants  of  the  Company  prosecuted  for  breach  of  public 

trust,  or  for  embezzlement  of  public  money  or  stores,  or  for 

defrauding  the  Company,  might,  on  conviction  before  the 

supreme  court  at  Calcutta  or  any  other  court  of  judicature 

in  India,  be  fined  and  imprisoned,  and  sent  to  England.  If 

ia  servant  of  the  Company  was  dismissed  for  misbehaviour, 

he  was  not  to  be  restored  without  the  assent  of  three-fourths 

both  of  the  directors  and  of  the  proprietors. 
1691  E 
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If  any  governor-general,  governor,  member  of  council, 
judge  of  the  supreme  court,  or  any  other  person  for  the  time 

being  employed  in  the  service  of  the  Company  committed 

any  offence  against  the  Act,  or  was  guilty  of  any  crime,  mis- 

demeanour, or  offence  against  any  of  His  Majesty's  subjects, 
or  any  of  the  inhabitants  of  India,  he  might  be  tried  and 

punished  by  the  Court  of  King's  Bench  in  England. 
Charter  The  charter  of  justice  authorized  by  the  Regulating  Act 

of  I77-}  4.    was  dated  March  26,  1774,  and  remained  the  foundation  of constitut- 
ing the  jurisdiction  exercised  by  the  supreme  court  at  Calcutta 

court  at     until  the  establishment  of  the  present  high  court  under  the 

Calcutta.    Act  of  i86i  !    The  firgt  chief  justice  wag  gir  Elijah  impey> 
His  three  colleagues  were  Chambers,  Lemaistre,  and  Hyde. 

Diffi-  Warren  Hastings  retained  the  office  of  governor-general 

arising  out  un^l  I7^5J  when  he  was  succeeded  temporarily  by  Sir  John 

of  Regu-    Macpherson,  and,  eventually,  by  Lord  Cornwallis.  His  appoint- 
ment, which  was  originally  for  a  term  of  five  years,  was 

continued  by  successive  Acts  of  Parliament.     His  adminis- 
tration was  distracted  by  conflicts  between  himself  and  his 

colleagues  on  the  supreme  council,  and  between  the  supreme 

council  and  the  supreme  court,   conflicts  traceable  to  the 

defective  provisions  of  the  Regulating  Act. 

Diffi-  Of  Hastings's  four  colleagues,   one,   Barwell,  was  an  ex- 
inth?       perienced  servant  of  the  Company,  and  was  in  India  at  the 

council.  ̂ jme  Of  m-g  appointment.  The  other  three,  Clavering,  Monson, 
and  Francis,  were  sent  out  from  England,  and  arrived  in 

Calcutta  with  the  judges  of  the  new  supreme  court. 

Barwell  usually  supported  Hastings.  Francis,  Clavering, 

and  Monson  usually  opposed  him.  Whilst  they  acted  together, 

Hastings  was  in  a  minority,  and  found  his  policy  thwarted 

and  his  decisions  overruled.  In  1776  he  was  reduced  to  such 

depression  that  he  gave  his  agents  in  England  a  conditional 

authority  to  tender  his  resignation.  The  Court  of  Directors 

accepted  his  resignation  on  this  authority,  and  took  steps 

to  supply  his  place.  But  in  the  meantime  Clavering  died 

1  Copy  printed  in  Morlcy's  Digest,  ii.  549. 
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(November,  1776)  and  Hastings  was  able,  by  means  of  his 

casting  vote,  to  maintain  his  supremacy  in  the  council.  He 

withdrew  his  authority  to  his  English  agent,  and  obtained 

from  the  judges  of  the  supreme  court  an  opinion  that  his  re- 

signation was  invalid.  These  proceedings  possibly  occasioned 

the  provision  which  was  contained  in  the  Charter  Act  of  1793, 

was  repeated  in  the  Act  of  1833,  and  ̂ s  still  law,  that  the 

resignation  of  a  governor-general  is  not  valid  unless  signified 

by  a  formal  deed.1 
The  provisions  of  the  Act  of  1773  are  obscure  and  defec- 

tive  as  to  the  nature  and  extent  of  the  authority  exercisable  between 

by  the  governor-general  and  his  council,  as  to  the  jurisdic-  council6 
tion  of  the  supreme  court,  and  as  to  the  relation  between  and 

supreme the   Bengal   Government   and  the   court.     The   ambiguities  court. 

of  the  Act  arose  partly  from  the  necessities  of  the  case,  partly 

from  a  deliberate  avoidance  of  new  and  difficult  questions 

on  constitutional  law.  The  situation  created  in  Bengal  by 

the  grant  of  the  Diwani  in  1765,  and  recognized  by  the  legis- 
lation of  1773,  resembled  what  in  the  language  of  modern 

international  law  is  called  a  protectorate.  The  country  had 

not  been  definitely  annexed ; 2  the  authority  of  the  Delhi 

emperor  and  of  his  native  vicegerent  was  still  formally  re- 
cognized ;  and  the  attributes  of  sovereignty  had  been  divided 

Jtween  them  and  the  Company  in  such  proportions  that 

whilst  the  substance  had  passed  to  the  latter,  a  shadow  only 
smained  with  the  former.  But  it  was  a  shadow  with  which 

)tent  conjuring  tricks  could  be  performed.  Whenever  the 

>mpany  found  it  convenient,  they  could  play  off  the  authority 

irived  from  the  Mogul  against  the  authority  derived  from 

the  British  law,  and  justify  under  the  one  proceedings  which 

1  See  3  &  4  Will.  IV,  c.  85,  s.  79.    Digest,  s.  82. 
2  On  May  10,  1773,  the  House  of  Commons,  on  the  motion  of  General 

Burgoyne,  passed  two  resolutions,  (1)  that  all  acquisitions  made  by  military 
>rce  or  by  treaty  with  foreign  powers  do  of  right  belong  to  the  State  ; 

that  to  appropriate  such  acquisitions  to  private  use  is  illegal.  But  the 
ture  and  extent  of  the  sovereignty  exercised  by  the  Company  was  for 
long  time  doubtful.  See  Mayor  of  Lyons  v.  East  India  Company,  3  State 
rials,  new  series,  647,  707  ;  i  Moore  P.  C.  176. E  2 
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it  would  have  been  difficult  to  justify  under  the  other.  In 

the  one  capacity  the  Company  were  the  all-powerful  agents 
of  an  irresponsible  despot  ;  in  the  other  they  were  tied  and 

bound  by  the  provisions  of  charters  and  Acts  of  Parliament. 

It  was  natural  that  the  Company's  servants  should  prefer  to 
act  in  the  former  capacity.  It  was  also  natural  that  their 

Oriental  principles  of  government  should  be  regarded  with 

dislike  and  suspicion  by  English  statesmen,  and  should  be 

found  unintelligible  and  unworkable  by  English  lawyers 

steeped  in  the  traditions  of  Westminster  Hall. 

In  the  latter  half  of  the  nineteenth  century  we  became 

familiar  with  situations  of  this  kind,  and  we  have  devised  appro- 

priate formulae  for  dealing  with  them.  The  modern  practice 

has  been  to  issue  an  Order  in  Council  under  the  Foreign  Juris- 
diction Act,  establishing  consular  and  other  courts  of  civil  and 

criminal  jurisdiction,  and  providing  them  with  codes  of  pro- 
cedure and  of  substantive  law,  which  are  sometimes  derived 

from  Anglo-Indian  sources.  The  jurisdiction  is  to  be  exercised 
and  the  law  is  to  be  applied  in  cases  affecting  British  subjects, 

and,  so  far  as  is  consistent  with  international  law  and  comity, 

in  cases  affecting  European  or  American  foreigners.  But  the 

natives  of  the  country  are,  so  far  as  is  compatible  with  regard 

to  principles  of  humanity,  left  in  enjoyment  of  their  own  laws 

and  customs.  If  a  company  has  been  established  for  carrying 

on  trade  or  business,  its  charter  is  so  framed  as  to  reserve 

the  supremacy  and  prerogatives  of  the  Crown.  In  this  way 

a  rough-and-ready  system  of  government  is  provided,  which 
would  often  fail  to  stand  the  application  of  severe  legal  tests, 

but  which  supplies  an  effectual  mode  of  maintaining  some 

degree  of  order  in  uncivilized  or  semi -civilized  countries.1 
But  in  1773  both  the  theory  and  the  experience  were 

lacking,  which  are  requisite  for  adapting  English  institutions 

1  See  the  Orders  in  Council  under  the  successive  Foreign  Jurisdiction 
Acts,  printed  in  the  Statutory  Rules  and  Orders  Revised,  and  the  charters 

granted  to  the  Imperial  British  East  Africa  Company  (Hertslet,  Map  of 
Africa  by  Treaty,  i.  118),  to  the  Royal  British  South  Africa  Company  (ibid, 
i.  274),  and  to  the  Royal  Niger  Company  (ibid.  i.  446). 
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to  new  and  foreign  circumstances.  For  want  of  such  ex- 

perience England  was  destined  to  lose  her  colonies  in  the 

Western  hemisphere.  For  want  of  it  mistakes  were  com- 

mitted which  imperilled  the  empire  she  was  building  up  in  the 

East.  The  Regulating  Act  provided  insufficient  guidance  as 

to  points  on  which  both  the  Company  and  the  supreme  court 

were  likely  to  go  astray  ;  and  the  charter  by  which  it  was 

supplemented  did  not  go  far  to  supply  its  deficiencies.  The 

language  of  both  instruments  was  vague  and  inaccurate. 

They  left  unsettled  questions  of  the  gravest  importance. 

The  Company  was  vested  with  supreme  administrative  and 

military  authority.  The  Court  was  vested  with  supreme 

judicial  authority.  Which  of  the  two  authorities  was  to  be 

iramount  ?  The  court  was  avowedly  established  for  the 

purpose  of  controlling  the  actions  of  the  Company's  servants, 
and  preventing  the  exercise  of  oppression  against  the  natives 

)f  the  country.  How  far  could  it  extend  its  controlling 

>wer  without  sapping  the  foundations  of  civil  authority  ? 

members  of  the  supreme  council  were  personally  exempt 

>m  the  coercive  jurisdiction  of  the  court.  But  how  far  could 

;he  court  question  and  determine  the  legality  of  their  orders  ? 

Both  the  omissions  from  the  Act  and  its  express  provisions 

re  such  as  to  afford  room  for  unfortunate  arguments  and 

Lifierences  of  opinion. 

What  law  was  the  supreme  court  to  administer  ?      The 

ict  was  silent.     Apparently  it  was  the  unregenerate  English 

Law,  insular,  technical,  formless,  tempered  in  its  application 

English   circumstances   by  the   quibbles   of   judges  and  \C 

;he  obstinacy  of  juries,  capable  of  being  an  instrument  of  the 

most  monstrous  injustice  when  administered  in  an  atmosphere 

different  from  that  in  which  it  had  grown  up. 
To  whom  was  this  law  to  be  administered  ?  To  British 

ibjects  and  to  persons  in  the  employment  of  the  Company. 

But  whom  did  the  first  class  include  ?  Probably  only  the 

class  now  known  as  European  British  subjects,  and  probably 

not  the  native  '  inhabitants  of  India  '  residing  in  the  three 
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provinces,  except  such  of  them  as  were  resident  in  the  town 

of  Calcutta.  But  the  point  was  by  no  means  clear.1 
What  constituted  employment  by  the  Company  ?  Was 

a  native  landowner  farming  revenues  so  employed  ?  And  in 

doubtful  cases  on  whom  lay  the  burden  of  proving  exemption 

from  or  subjection  to  the  jurisdiction  ? 

These  were  a  few  of  the  questions  raised  by  the  Act  and 

charter,  and  they  inevitably  led  to  serious  conflicts  between 
the  council  and  the  court. 

In  the  controversies  which  followed  there  were,  as  Sir 

James  Stephen  observes 2,  three  main  heads  of  difference 
between  the  supreme  council  and  the  supreme  court. 

These  were,  first,  the  claims  of  the  court  to  exercise  juris- 
diction over  the  whole  native  population,  to  the  extent  of 

making  them  plead  to  the  jurisdiction  if  a  writ  was  served 

on  them.  The  quarrel  on  this  point  culminated  in  what 

was  known  as  the  Cossijurah  case,  in  which  the  sheriff  and 

his  officers,  when  attempting  to  execute  a  writ  against 

a  zemindar,  were  driven  off  by  a  company  of  sepoys  acting 
under  the  orders  of  the  council.  The  action  of  the  council 

was  not  disapproved  by  the  authorities  in  England,  and  thus 

this  contest  ended  practically  in  the  victory  of  the  council 
and  the  defeat  of  the  court. 

The  second  question  was  as  to  the  jurisdiction  of  the  court 

over  the  English  and  native  officers  of  the  Company  employed 

in  the  collection  of  revenues  for  corrupt  or  oppressive  acts 

done  by  them  in  their  official  capacity.  This  jurisdiction 

the  Company  were  compelled  by  the  express  provisions  of 

the  Regulating  Act  to  admit,  though  its  exercise  caused  them 
much  dissatisfaction. 

The  third  question  was  as  to  the  right  of  the  supreme  court 

to  try  actions  against  the  judicial  officers  of  the  Company  for 

acts  done  in  the  execution  of  what  they  believed,  or  said  they 

believed,  to  be  their  legal  duty.  This  question  arose  in  the 

1  See  In  the  mailer  of  Ameer  Khan,  6  Bengal  Law  Reports,  392,  443. 
*  Nuncomar  and  Impey,  ii.  237. 
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mous  Patna  case,  in  which  the  supreme  court  gave  judgement 
with  heavy  damages  to  a  native  plaintiff  in  an  action  against 
fficers  of  the  Patna  provincial  council,  acting  in  its  judicial 

pacity.    Impey's  judgement  in  this  case  was  made  one  of  the 
unds  of  impeachment  against  him,  but  is  forcibly  defended 

y  Sir  James   Stephen  against  the   criticisms  of  Mill  and 

thers,  as  being  not  only  technically  sound,  but  substantially 
just.  Hastings  endeavoured  to  remove  the  friction  between 

the  supreme  court  and  the  country  courts  by  appointing  Impey 

judge  of  the  court  of  Sadr  Diwani  Adalat,  and  thus  vesting 

in  him  the  appellate  and  revisional  control  over  the  country 

courts  which  had  been  nominally  vested  in,  but  never  exercised 

by,  the  supreme  court.  Had  he  succeeded,  he  would  have 

anticipated  the  arrangements  under  which,  some  eighty  years 
later,  the  court  of  Sadr  Diwani  Adalat  and  the  supreme  court 

were  fused  into  the  high  court.  But  Impey  compromised 

himself  by  drawinga  large  salary  from  his  new  office  in  addition 

to  that  which  he  drew  as  chief  justice,  and  his  acceptance  of 

a  post  tenable  at  the  pleasure  of  the  Company  was  held  to 

be  incompatible  with  the  independent  position  which  he  was 

intended  to  occupy  as  chief  justice  of  the  supreme  court. 

In  the  year  1781  a  Parliamentary  inquiry  was  held  into  Amending 

the  administration  of  justice  in  Bengal,  and  an  amending  1781. 

Act  of  that  year  l  settled  some  of  the  questions  arising  out 
of  the  Act  of  1773. 

The  governor-general  and  council  of  Bengal  were  not  to 
be  subject,  jointly  or  severally,  to  the  jurisdiction  of  the 

supreme  court  for  anything  counselled,  ordered,  or  done  by 

them  in  their  public  capacity.  But  this  exemption  did  not 

apply  to  orders  affecting  British  subjects.2 
The  supreme  court  was  not  to  have  or  exercise  any  juris- 

diction in  matters  concerning  the  revenue,  or  concerning  any 

act  done  in  the  collection  thereof,  according  to  the  usage  and 

practice  of  the  country,  or  the  regulations  of  the  governor- 

general  and  council.3 

1  21  Geo.  Ill,  c.  70.  *  See  Digest,  a.  106.  8  Ibid.  a.  101. 
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No  person  was  to  be  subject  to  the  jurisdiction  of  the 

supreme  court  by  reason  only  of  his  being  a  'landowner, 
landholder,  or  farmer  of  land  or  of  land  rent,  or  for  receiving 

a  payment  or  pension  in  lieu  of  any  title  to,  or  ancient  posses- 
sion of,  land  or  land  rent,  or  for  receiving  any  compensation 

of  share  of  profits  for  collecting  of  rents  payable  to  the  public 

out  of  such  lands  or  districts  as  are  actually  farmed  by  himself, 

or  those  who  are  his  under-tenants  in  virtue  of  his  farm,  or 

for  exercising  within  the  said  lands  and  farms  any  ordinary 

or  local  authority  commonly  annexed  to  the  possession  or 

farm  thereof  or  by  reason  of  his  becoming  security  for  the 

payment  of  rent.' 
No  person  was,  by  reason  of  his  being  employed  by  the 

Company,  or  by  the  governor-general  and  council,  or  by  a 
native  or  descendant  of  a  native  of  Great  Britain,  to  become 

subject  to  the  jurisdiction  of  the  supreme  court,  in  any  matter 

of  inheritance  or  succession  to  lands  or  goods,  or  in  any  matter 

of  dealing  or  contract  between  parties,  except  in  actions  for 

wrongs  or  trespasses,  or  in  civil  suits  by  agreement  of  the  parties. 

Registers  were  to  be  kept  showing  the  names,  &c.,  of 

natives  employed  by  the  Company. 

The  supreme  court  was,  however,  to  have  jurisdiction  in 

all  manner  of  actions  and  suits  against  all  and  singular  the 

inhabitants  of  Calcutta  '  provided  that  their  inheritance  and 
succession  to  lands,  rents,  and  goods,  and  all  matters  of 

contract  and  dealing  between  party  and  party,  shall  be 

determined  in  the  case  of  Mahomedans,  by  the  laws  and 

usages  of  Mahomedans,  and  in  the  case  of  Gentus  by  the 

laws  and  usages  of  Gentus  ;  and  where  only  one  of  the  parties 

shall  be  a  Mahomedan  or  Gentu  by  the  laws  and  usages  of 

the  defendant.' l 

1  This  proviso  was  taken  from  Warren  Hastings's  plan  for  the  adminis- 
tration of  justice  prepared  and  adopted  in  1772,  when  the  Company  first 

'  stood  forth  as  diwan.'  It  is  interesting  as  a  recognition  of  the  personal 
law  which  played  so  important  a  part  during  the  break-up  of  the  Roman 
Empire,  but  has,  in  the  West,  been  gradually  superseded  by  territorial  law.  As 
to  the  effect  of  this  and  similar  enactments,  sec  Digest,  s.  108  and  note  thereo 
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In  order  that  regard  should  be  had  to  the  civil  and  religious 
usages  of  the  said  natives,  the  rights  and  authorities  of  fathers 

of  families,  and  masters  of  families,  according  as  the  same 

might  have  been  exercised  by  the  Gentu  or  Mahomedan  law, 

were  to  be  preserved  to  them  within  their  families,  nor  was 

any  act  done  in  consequence  of  the  rule  and  law  of  caste, 

respecting  the  members  of  the  said  families  only,  to  be  held 

and  adjudged  a  crime,  although  it  might  not  be  held  justifiable 

by  the  laws  of  England. 

Rules  and  forms  for  the  execution  of  process  in  the  supreme 

court  were  to  be  accommodated  to  the  religion  and  manners 

of  the  natives,  and  sent  to  the  Secretary  of  State,  for  approval 

by  the  king. 

The  appellate  jurisdiction  of  the  governor-general  and 
council  in  country  cases  was  recognized  and  confirmed  in 

cautiously  general  terms.  '  Whereas  the  governor-general 
and  council,  or  some  committee  thereof  or  appointed  thereby, 

do  determine  on  appeals  and  references  from  the  country  or 

provincial  courts  in  civil  cases,'  '  the  said  court  shall  and 
lawfully  may  hold  all  such  pleas  and  appeals,  in  the  manner 

and  with  such  powers  as  it  hitherto  hath  held  the  same,  and 

shall  be  deemed  in  law  a  court  of  record  ;  and  the  judgements 

therein  given  shall  be  final  and  conclusive,  except  upon 

appeal  to  His  Majesty,  in  civil  suits  only,  the  value  of  which 

shall  be  five  thousand  pounds  and  upwards.'  The  same 
court  was  further  declared  to  be  a  court  to  hear  and  determine 

on  all  offences,  abuses,  and  extortions  committed  in  the 

Election  of  revenue,  and  on  severities  used  beyond  what 

tall  appear  to  the  said  court  customary  or  necessary  to  the 

>,  and  to  punish  the  same  according  to  sound  discretion 

>vided  the  said  punishment  does  not  extend  to  death,  or 

timing,  or  perpetual  imprisonment.1 
No  action  for  wrong  or  injury  was  to  lie  in  the  supreme 

1  See  Harington's  Analysis,  i.  22.    But  it  seems  very  doubtful  whether 
council  or  any  of  the  council  had  in  fact  ever  exercised  jurisdiction  as 

court  of  Sadr  Diwani  Adalat.    See  Nuncomar  and  Impey,  ii.  189. 
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court  against  any  person  whatsoever  exercising  any  judicial 

office  in  the  country  courts  for  any  judgement,  decree,  or 

order  of  the  court,  nor  against  any  person  for  any  act  done 

by  or  in  virtue  of  the  order  of  the  court. 
The  defendants  in  the  Patna  case  were  to  be  released  from 

prison  on  the  governor-general  and  council  giving  security 
(which  they  were  required  to  do)  for  the  damages  recovered 

in  the  action  against  them  ;  and  were  to  be  at  liberty  to 

appeal  to  the  king  in  council  against  the  judgement,  although 

the  time  for  appealing  under  the  charter  had  expired. 

The  decision  of  Parliament,  as  expressed  in  the  Act  of  1781, 

was  substantially  in  favour  of  the  council  and  against  the 

court  on  all  points.  Sir  James  Stephen  argues  that  the 

enactment  of  this  Act  '  shows  clearly  that  the  supreme  court 

correctly  interpreted  the  law  as  it  stood.'  *•  But  this  con- 
tention seems  to  go  too  far.  A  legislative  reversal  of  a  judicial 

decision  shows  that,  in  the  opinion  of  the  legislature,  the 

decision  is  not  substantially  just,  but  must  not  necessarily 

be  construed  as  an  admission  that  the  decision  is  technically 

correct.  It  is  often  more  convenient  to  cut  a  knot  by  legisla- 
tion than  to  attempt  its  solution  by  the  dilatory  and  expensive 

way  of  appeal. 

The  Act  of  1781  contained  a  further  provision  which  was 

of  great  importance  in  the  history  of  Indian  legislation.  It 

empowered  the  governor-general  and  council  '  from  time 
to  time  to  frame  regulations  for  the  provincial  courts  and 

councils.'  Copies  of  these  regulations  were  to  be  sent  to  the 
Court  of  Directors  and  to  the  Secretary  of  State.  They  might 

be  disallowed  or  amended  by  the  king  in  council,  but  were 

to  remain  in  force  unless  disallowed  within  two  years. 

On  assuming  the  active  duties  of  revenue  authority  in 

Bengal  in  1772,  the  president  and  council  had  made  general 

regulations  for  the  administration  of  justice  in  the  country 

by  the  establishment  of  civil  and  criminal  courts.  And  by 

the  Regulating  Act  of  1773  the  governor-general  and  council 

1  Nuncomar  and  Impey,  ii.  192. 
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were  expressly  empowered  to  make  rules,  ordinances,  and 

regulations.  But  regulations  made  under  this  power  had  to 

be  registered  in  the  supreme  court,1  with  the  consent  and 

approbation  of  that  court.  In  1780  the  governor-general 
and  council  made  regulations,  in  addition  to  those  of  1772, 

for  the  more  effectual  and  regular  administration  of  justice 

in  the  provincial  civil  courts,  and  in  1781  they  issued  a  revised 

code  superseding  all  former  regulations.  If  these  regulations 

were  made  under  the  power  given  by  the  Act  of  1773  they 

ought  to  have  been  registered.  But  it  does  not  appear  that 

they  were  so  registered,  and  after  the  passing  of  the  Act  of 

1781  the  governor-general  and  council  preferred  to  act  under 
the  powers  which  enabled  them  to  legislate  without  any 

reference  to  the  supreme  court.  However,  notwithstanding 

the  limited  purpose  for  which  the  powers  of  1781  were  given, 

it  was  under  those  powers  that  most  of  the  regulation  laws 

for  Bengal  purported  to  be  framed.  Regulations  so  made 

did  not  require  registration  or  approval  by  the  supreme  court. 

But  it  was  for  some  time  doubtful  whether  they  were  binding 

on  that  court.2 

The  Act  of  1781  for  defining  the  powers  of  the  supreme  Further 

court  was  not  the  only  legislation  of  that  year  affecting  the 

East  India  Company.  The  Company  had  by  1778  duly 

repaid  their  loan  of  £1,400,000  from  the  Exchequer,  and 

they  subsequently  reduced  the  bond  debt  to  the  limits  pre- 

scribed by  an  Act  of  that  year  3.  By  an  Act  passed  in  1781  4 
the  Company  were  required  to  pay  a  single  sum  of  £400,000 

to  the  public  in  discharge  of  all  claims  to  a  share  in  their 

1  As  French  laws  had  to  be  registered  by  the  Parlement,  and  as  Acts  of 
arliainent  affecting  the  Channel  Islands  still  have  to  be  registered  by  the 

Royal  Courts. 

2  See  Cowell's  Tagore  Law  Lectures,  1872,  a,nd.Inthe  matter  of  Ameer  Khan, 
Bengal  Law  Reports,  392,  408.    The  power  of  legislation  was  recognized 

extended  in  1797  by  37  Geo.  Ill,  c.  142,  s.  8.    See  below,  p.  71. 

3  19  Geo.  Ill,  c.  61. 

4  21  Geo  III,  c.  65.    The  Company  were  unable  to  meet  the  payments 
uired  by  this  Act,  and  successive  Acts  had  to  be  passed  for  extending 

the  terms  fixed  for  payment  (22  Geo.  Ill,  0,51;   23  Geo.  Ill,  cc.  36,  83  ; 
Geo.  Ill,  sess.  i,  c.  3). 
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territorial  revenues  up  to  March  I  in  that  year,  and  their 

former  privileges  were  extended  until  three  years'  notice  after 
March  I,  1791.  By  the  same  Act  they  were  authorized  to 

pay  a  dividend  of  8  per  cent,  out  of  their  clear  profits,  but 

three-fourths  of  the  remainder  were  to  go  as  a  tribute  to 
the  public. 

By  way  of  repayment  of  the  military  expenses  incurred  by 

the  State  on  their  behalf,  the  Company  were  required  to  pay 

two  lacs  of  rupees  annually  for  each  regiment  of  1,000  men 

sent  to  India  at  the  Company's  desire.  The  Act  further 
authorized  the  Company  to  enlist  soldiers  l  and  punish 
deserters,  and  prohibited  British  subjects  from  residing  more 

than  ten  miles  from  any  of  the  Company's  principal  settle- 
ments without  a  special  licence. 

Parlia-  Two   Parliamentary   committees    on   Indian   affairs   were 

inquiries    appointed  in  the  year  1781.     The  object  of  the  first,  of  which 

of  1781.  gur^e  was  the  most  prominent  member,  was  to  consider  the 
administration  of  justice  in  India.  Its  firstfruits  were  the 

passing  of  the  Act,  to  which  reference  has  been  made  above, 

for  further  defining  the  powers  of  the  supreme  court.  But 

it  continued  to  sit  for  many  years  and  presented  several 

reports,  some  written  by  Burke  himself.  The  other  committee, 

which  sat  in  secret,  and  of  which  Dundas  was  chairman,  was 

instructed  to  inquire  into  the  cause  of  the  recent  war  in  the 

Carnatic  and  the  state  of  the  British  government  on  the 

coast.  This  committee  did  not  publish  its  report  until  1782, 

by  which  time  Lord  North's  Government  had  been  driven 
out  of  office  by  the  disastrous  results  of  the  American  war, 

and  had  been  succeeded  by  the  second  Rockingham  ministry. 

The  reports  of  both  committees  were  highly  adverse  to  the 

system  of  administration  in  India,  and  to  the  persons  re- 
sponsible for  that  administration,  and  led  to  the  passing  of 

resolutions  by  the  House  of  Commons  requiring  the  recall 

of  Hastings  and  Impey,  and  declaring  that  the  powers  given 

1  This  was  the  first  Act  giving  Parliamentary  sanction  to  the  raising  of 
European  troops  by  the  Company.  Clode,  Military  Forces  of  the  Crown,  i.  269. 
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by  the  Act  of  1773  to  the  governor-general  and  council  ought 
to  be  more  distinctly  ascertained.  But  the  Court  of  Pro- 

prietors of  the  Company  persisted  in  retaining  Hastings  in 
office  in  defiance  both  of  their  directors  and  of  the  House  of 

Commons,  and  no  steps  were  taken  for  further  legislation 

until  after  the  famous  coalition  ministry  of  Fox  and  North 

had  come  into  office.  Soon  after  this  event,  Dundas,  who 

was  now  in  opposition,  introduced  a  Bill  which  empowered 

the  king  to  recall  the  principal  servants  of  the  Company,  and 

invested  the  Governor-General  of  Bengal  with  power  which 
was  little  short  of  absolute.  But  a  measure  introduced  by 

a  member  of  the  opposition  had  no  chance  of  passing,  and 

the  Government  were  compelled  to  take  up  the  question 
themselves. 

It  was  under  these  circumstances  that  Fox  introduced  his  Fox's 
famous  East  India  Bill  of  1783.  His  measure  would  have  Bill, 

completely  altered  the  constitution  of  the  East  India  Company. 

It  was  clear  that  the  existing  distribution  of  powers  between 

the  State,  the  Court  of  Directors,  and  the  Court  of  Proprietors 

at  home,  and  the  Company's  servants  abroad,  was  wholly 
unsatisfactory,  and  led  to  anarchy  and  confusion.  Dundas 

had  proposed  to  alter  it  by  making  the  governor-general 
practically  independent,  and  vesting  him  with  absolute  power. 

Fox  adopted  the  opposite  course  of  increasing  the  control  of 

the  State  over  the  Company  at  home  and  its  officers  abroad. 

His  Bill  proposed  to  substitute  for  the  existing  Courts  of 

Directors  and  Proprietors  a  new  body,  consisting  of  seven 

commissioners,  who  were  to  be  named  in  the  Act,  were  during 

four  years  to  be  irremovable,  except  upon  an  address  from 

either  House  of  Parliament,  and  were  to  have  an  absolute  power 

of  placing  or  displacing  all  persons  in  the  service  of  the  Com- 
pany, and  of  ordering  and  administering  the  territories, 

revenues,  and  commerce  of  India.  Any  vacancy  in  the  body 

was  to  be  filled  by  the  king.  A  second  or  subordinate  body, 

consisting  of  nine  assistant  directors  chosen  by  the  legislature 

from  among  the  largest  proprietors,  was  to  be  formed  for  the 
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purpose  of  managing  the  details  of  commerce.  For  the  first 

five  years  they  were  given  the  same  security  of  tenure  as  the 

seven  commissioners,  but  vacancies  in  their  body  were  to  be 

filled  by  the  Court  of  Proprietors. 

The  events  which  followed  the  introduction  of  Fox's  East 

India  Bill  belong  rather  to  English  than  to  Indian  constitu- 
tional history.  Everybody  is  supposed  to  know  how  the  Bill 

was  denounced  by  Pitt  and  Thurlow  as  a  monstrous  device 

for  vesting  the  whole  government  and  patronage  of  India  in 

Fox  and  his  Whig  satellites ;  how,  after  having  been  carried 

through  the  House  of  Commons  by  triumphant  majorities, 

it  was  defeated  in  the  House  of  Lords  through  the  direct 

intervention  of  the  king  ;  how  George  III  contumeliously 
drove  Fox  and  North  out  of  office  after  the  defeat  of  their 

measure  ;  how  Pitt,  at  the  age  of  twenty-five,  ventured  to 
assume  office  with  a  small  minority  at  his  back  ;  and  how  his 

courage,  skill,  and  determination,  and  the  blunders  of  his 

opponents,  converted  that  minority  into  a  majority  at  the 

general  election  of  1784. 

Pitt's  Act  Like  other  ministers,  Pitt  found  himself  compelled  to 
introduce  and  defend  when  in  office  measures  which  he  had 

denounced  when  in  opposition.  The  chief  ground  of  attack 

on  Fox's  Bill  was  its  wholesale  transfer  of  patronage  from 
the  Company  to  nominees  of  the  Crown.  Pitt  steered  clear 

of  this  rock  of  offence.  He  also  avoided  the  appearance  of 

radically  altering  the  constitution  of  the  Company.  But  his 

measure  was  based  on  the  same  substantial  principle  as  that 

of  his  predecessor  and  rival,  the  principle  of  placing  the 

Company  in  direct  and  permanent  subordination  to  a  body 

representing  the  British  Government. 

The  Act  of  I7841  begins  by  establishing  a  board  of  six 

commissioners,  who  were  formally  styled  the  '  Commissioners 

for  the  Affairs  of  India  '  but  were  popularly  known  as  the 

1  24  Geo.  Ill,  sess.  2,  c.  25.  Almost  the  whole  of  this  Act  has  been  re- 
pealed, but  many  of  its  provisions  were  re-enacted  in  the  subsequent  Acts 

of  1793,  1813,  and  1833. 
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Board  of  Control.  They  were  to  consist  of  the  Chancellor 

of  the  Exchequer  and  one  of  the  secretaries  of  state  for  the 

time  being,  and  of  four  other  Privy  Councillors,  appointed 

by  the  king,  and  holding  office  during  pleasure.  There  was 

to  be  a  quorum  of  three,  and  the  president  was  to  have 

a  casting  vote.  They  were  unpaid,  and  had  no  patronage, 

but  were  empowered  '  to  superintend,  direct,  and  control  all 
acts,  operations,  and  concerns  which  in  anywise  relate  to  the 

civil  or  military  government  or  revenues  of  the  British 

territorial  possessions  in  the  East  Indies.'  They  were  to 
have  access  to  all  papers  and  instruments  of  the  Company, 

and  to  be  furnished  with  such  extracts  or  copies  as  they 

might  require.  The  directors  were  required  to  deliver  to 

the  Board  of  Control  copies  of  all  minutes,  orders,  and  other 

proceedings  of  the  Company,  and  of  all  dispatches  sent  or 

received  by  the  directors  or  any  of  their  committees,  and 

to  pay  due  obedience  to,  and  be  bound  by,  all  orders  and 

directions  of  the  Board,  touching  the  civil  or  military  govern- 
ment and  revenues  of  India.  The  Board  might  approve, 

disapprove,  or  modify  the  dispatches  proposed  to  be  sent 

by  the  directors,  might  require  the  directors  to  send  out  the 

dispatches  as  modified,  and  in  case  of  neglect  or  delay,  might 

require  their  own  orders  to  be  sent  out  without  waiting  for 
the  concurrence  of  the  directors. 

A  committee  of  secrecy,  consisting  of  not  more  than  three 

members,  was  to  be  formed  out  of  the  directors,  and,  when 

the  Board  of  Control  issued  orders  requiring  secrecy,  the 

committee  of  secrecy  was  to  transmit  these  orders  to  India, 

without  informing  the  other  directors.1 
The  Court  of  Proprietors  lost  its  chief  governing  faculty, 

for  it  was  deprived  of  the  power  of  revoking  or  modifying 

any  proceeding  of  the  Court  of  Directors  which  had  received 

the  approval  of  the  Board  of  Control.2 

1  See  Digest,  s.  14. 
2  s.  29.    The  Court  of  Proprietors  had  recently  overruled  the  resolution 

of  the  Court  of  Directors  for  the  recall  of  Warren  Hastings. 
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These  provisions  related  to  the  Government  of  India  at 

home.  Modifications  were  also  made  in  the  governing  bodies 

of  the  different  presidencies  in  India. 

The  number  of  members  of  the  governor-general's  council 
was  reduced  to  three,  of  whom  the  commander-in-chief  of 

the  Company's  forces  in  India  was  to  be  one  and  to  have 
precedence  next  to  the  governor-general. 

The  Government  of  each  of  the  Presidencies  of  Madras  and 

Bombay  was  to  consist  of  a  governor  and  three  counsellors, 

of  whom  the  commander-in-chief  in  the  presidency  was  to 

be  one,  unless  the  commander-in-chief  of  the  Company's 
forces  in  India  happened  to  be  in  the  presidency,  in  which 

case  he  was  to  take  the  place  of  the  local  commander-in-chief. 

The  governor-general  or  governor  was  to  have  a  casting  vote. 

The  governor-general,  governors,  commander-in-chief,  and 
members  of  council  were  to  be  appointed  by  the  Court  of 

Directors.  They,  and  any  other  person  holding  office  under 

the  Company  in  India,  might  be  removed  from  office  either 

by  the  Crown  or  by  the  directors.  Only  covenanted  servants 

of  the  Company  were  to  be  qualified  to  be  members  of  council . 

Power  was  given  to  make  provisional  and  temporary  appoint- 

ments. Resignation  of  the  office  of  governor-general,  governor, 

commander-in-chief,  or  member  of  council  was  not  to  be 

valid  unless  signified  in  writing.1 

The  control  of  the  governor-general  and  council  over  the 

government  of  the  minor  presidencies  was  enlarged,  and  was 

declared  to  extend  to  '  all  such  points  as  relate  to  any  transac- 
tions with  the  country  powers,  or  to  war  or  peace,  or  to  the 

application  of  the  revenues  or  forces  of  such  presidencies  in 

time  of  war.' 
A  similar  control  over  the  military  and  political  operations 

of  the  governor-general  and  council  was  reserved  to  the  Court 

of  Directors.  '  Whereas  to  pursue  schemes  of  conquest  and 
extension  of  dominion  in  India  are  measures  repugnant  to 

1  s.  28.  See  Digest,  s.  82.  This  was  probably  enacted  in  consequence 

of  the  circumstances  attending  Hastings's  resignation  of  office. 
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the  wish,  the  honour,  and  policy  of  this  nation,'  the  governor- 
general  and  his  council  were  not,  without  the  express  authority 
of  the  Court  of  Directors,  or  of  the  secret  committee,  to  declare 

war,  or  commence  hostilities,  or  enter  into  any  treaty  for 

making  war,  against  any  of  the  country  princes  or  States  in 

India,  or  any  treaty  for  guaranteeing  the  possession  of  any 

country  prince  or  State,  except  where  hostilities  had  actually 

been  commenced,  or  preparations  actually  made  for  the 

commencement  of  hostilities,  against  the  British  nation  in 

India,  or  against  some  of  the  princes  of  States  who  were 

dependent  thereon,  or  whose  territories  were  guaranteed  by 

any  existing  treaty.1 
The  provisions  of  the  Act  of  1773  for  the  punishment  of 

offences  committed  by  British  subjects  in  India  were  repeated 

and  strengthened.  Thus  the  receipt  of  presents  by  persons 

in  the  employment  of  the  Company  or  the  Crown  was  to  be 

deemed  extortion,  and  punishable  as  such,  and  there  was  an 

extraordinary  provision  requiring  the  servants  of  the  Company, 

under  heavy  penalties,  to  declare  truly  on  oath  the  amount  of 

property  they  had  brought  from  India. 

All  British  subjects  were  declared  to  be  amenable  to  all 

mrts  of  competent  jurisdiction  in  India  or  in  England  for 

jts  done  in  Native  States,  as  if  the  act  had  been  done  in 

-itish  territory.2  The  Company  were  not  to  release  or 
>mpound  any  sentence  or  judgement  of  a  competent  court 

gainst  any  of  their  servants,  or  to  restore  any  such  servant 

office  after  he  had  been  dismissed  in  pursuance  of  a  judicial 

sentence.  The  governor-general  was  empowered  to  issue  his 

warrant  for  taking  into  custody  any  person  suspected  of  carry- 
ing on  illicit  correspondence  with  any  native  prince  or  other 

person  having  authority  in  India.3 

1  s.  34.  This  enactment  with  its  recital  was  substantially  reproduced  by 
a  section  of  the  Act  of  1793  (33  Geo.  Ill,  c.  52,  s.  42)  which  still  remains 
unrepealed.  See  Digest,  s.  48. 

a  s.  44.    Re-enacted  by  33  Geo.  Ill,  c.  52,  s.  67.    See  Digest,  s.  119. 
3  s.  53.  This  section  was  re-enacted  in  substance  by  33  Geo.  Ill,  c.  52, 

ss.  45,  46.  See  Digest,  s.  120. 

U91  -p 



66  GOVERNMENT    OF   INDIA  [CH 

A  special  court,  consisting  of  three  judges,  four  peers,  anc 
six  members  of  the  House  of  Commons,  was  constituted  for  th( 

trial  in  England  of  offences  committed  in  India.1 
The  Company  were  required  to  take  into  consideration  thei] 

civil  and  military  establishments  in  India,  and  to  give  orders 

*  for  every  practicable  retrenchment  and  reduction,'  anc 
numerous  internal  regulations,  several  of  which  had  beer 

proposed  by  Fox,  were  made  for  Indian  administration.  Thus 

promotion  was  to  be  as  a  rule  by  seniority,  writers  and  cadets 

were  to  be  between  the  ages  of  fifteen  and  twenty-two  wher 
sent  out,  and  servants  of  the  Company  who  had  been  five 

years  in  England  were  not  to  be  capable  of  appointment  to  ai 

Indian  post,  unless  they  could  show  that  their  residence  ir 

England  was  due  to  ill  health. 

The  double  government  established  by  Pitt's  Act  of  1784 
with  its  cumbrous  and  dilatory  procedure  and  its  elaborate 

system  of  checks  and  counter-checks,  though  modified  ir 
details,  remained  substantially  in  force  until  1858.  In  practice 

the  power  vested  in  the  Board  of  Control  was  exercised  b} 

the  senior  commissioner,  other  than  the  Chancellor  of  the 

Exchequer  or  Secretary  of  State.  He  became  known  as  the 

President  of  the  Board  of  Control,  and  occupied  a  positioi 

in  the  Government  of  the  day  corresponding  to  some  extenl 

to  that  of  the  modern  Secretary  of  State  for  India.  Bu1 

the  Board  of  Directors,  though  placed  in  complete  sub 

ordination  to  the  Board  of  Control,  retained  their  rights 

of  patronage  and  their  powers  of  revision,  and  were  thiif 
left  no  unsubstantial  share  in  the  home  direction  of  Indiar 

affairs.2 

1  ss.    66-80.      The   elaborate    enactments   constituting   the   court   anc 
regulating  its  procedure  were  amended  by  an  Act  of  1786  (26  Geo.  Ill 
c.  57),  and  still  remain  on  the  Statute  Book,  but  appear  never  to  hav( 

been  put  in  force.    '  In  149  B.C.,  on  the  proposal  of  Lucius  Calpurnius  Piso 
a  standing  Senatorial  Commission  (quaestio  ordinaria)  was  instituted  to  trj 
in  judicial  form  the  complaints  of  the  provincials  regarding  the  extortion; 
of  their  Roman  magistrates.'    Mommsen,  3,  73. 

2  As  to  the  practical  working  of  the  system  at  the  close  of  the  eighteenth 
century  see  Kaye's  Administration  of  the  East  India  Company,  p.  129. 
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The  first  important  amendments  of  Pitt's  Act  were  made  Legisla- 
in  1786.  In  that  year  Lord  Cornwallis l  was  appointed 

governor-general,  and  he  made  it  a  condition  of  his  accepting 
office  that  his  powers  should  be  enlarged.  Accordingly  an 

Act  was  passed  which  empowered  the  governor-general  in 
special  cases  to  override  the  majority  of  his  council  and  act 

on  his  own  responsibility,2  and  enabled  the  offices  of  governor- 

general  and  commander-in-chief  to  be  united  in  the  same 

person.3 
By  another  Act  of  the  same  session  the  provision  requiring 

the  approbation  of  the  king  for  the  choice  of  governor-general 
was  repealed.  But  as  the  Crown  still  retained  the  power  of 

recall  this  repeal  was  not  of  much  practical  importance.4 

A  third  Act  5  repealed  the  provisions  requiring  servants 
of  the  Company  to  disclose  the  amount  of  property  brought 

home  by  them,  and  amended  the  constitution  and  procedure 

of  the  special  court  under  the  Act  of  1784.  It  also  declared 

(s.  29)  that  the  criminal  jurisdiction  of  the  supreme  court  at 
Calcutta  was  to  extend  to  all  criminal  offences  committed  in 

any  part  of  Asia,  Africa,  or  America,  beyond  the  Cape  of  Good 

Hope  to  the  Straits  of  Magellan,  within  the  limits  of  the 

Company's  trade,  and  (s.  30)  that  the  governor  or  president 
and  council  of  Fort  St.  George,  in  their  courts  of  oyer  and 

terminer  and  jail  delivery,  and  the  mayor's  court  at  Madras 
should  have  civil  and  criminal  jurisdiction  over  all  British 

subjects  residing  in  the  territories  of  the  Company  on  the 

coast  of  Coromandel,  or  in  any  other  part  of  the  Carnatic, 

1  '  The  first  of  the  new  dynasty  of  Parliamentary  Governors-General.' 
Lyall,  British  Dominion  in  India,  p.  218. 

2  See  Digest,  s.  44. 
3  26  Geo.  Ill,  c.  1 6.    Lord  Cornwallis,  though  holding  the  double  office 

of  governor-general  and  commander-in-chief,  still  found  his  powers  in- 
sufficient, and  was  obliged  to  obtain  in  1791  a  special  Act  (31  Geo.  Ill, 

c.  40)  confirming  his  orders  and  enlarging  his  powers.     The  exceptional 

powers  given  to  the  governor- general  by  the  Act  of  1786  were  reproduced 
in  the  Act  of  1793  (33  Geo.  Ill,  c.  52,  ss.  47-51),  by  sections  which  are  still 
nominally  in  force  but  have  been  practically  superseded  by  a  later  enact  - 

It  of  1870  (33  Viet.  c.  3,  s.  5).    See  Digest,  s.  44. 

26  Geo.  Ill,  c.  25.  5  26  Geo.  Ill,  c.  57. " 
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or  in  the  Northern  Circars,  or  within  the  territories  of  the 

Soubah  of  the  Deccan,  the  Nabob  of  Arcot,  or  the  Rajah  of 

Tanjore. 

Legisla-  In  1788  a  serious  difference  arose  between  the  Board  of 

1788 °  Control  and  the  Board  of  Directors  as  to  the  limits  of  their 
respective  powers.  The  Board  of  Control,  notwithstanding 

the  objections  of  the  directors,  ordered  out  four  royal  regiments 

to  India,  and  charged  their  expenses  to  Indian  revenues. 

They  maintained  that  they  had  this  power  under  the  Act 

of  1784.  The  directors  on  the  other  hand  argued  that  under 

provisions  of  the  Act  of  1781,  which  were  still  unrepealed, 

the  Company  could  not  be  compelled  to  bear  the  expenses 

of  any  troops  except  those  sent  out  on  their  own  requisition. 

Pitt  proposed  to  settle  the  difference  in  favour  of  the  Board 

of  Control  by  means  of  an  explanatory  or  declaratory  Act. 

The  discussions  which  took  place  on  this  measure  raised 

constitutional  questions  which  have  been  revived  in  later 

times.1 
It  was  objected  that  troops  raised  by  the  Company  in  India 

would  suffice  and  could  be  much  more  cheaply  maintained.  It 

was  also  argued  on  constitutional  grounds  that  no  troops 

ought  to  belong  to  the  king  for  which  Parliament  did  not 

annually  vote  the  money. 

In  answer  to  the  first  objection  Pitt  confessed  that,  in  his 

opinion,  the  army  in  India  ought  to  be  all  on  one  establishment, 

and  should  all  belong  to  the  king,  and  declared  that  it  was 

mainly  in  preparation  for  this  reform  that  the  troops  were 

to  be  conveyed.2 
With  respect  to  the  second  objection  he  argued  that  the 

Bill  of  Rights  and  the  Mutiny  Act,  which  were  the  only  posi- 
tive enactments  on  the  subject,  were  so  vague  and  indefinite 

1  See  the  discussion  in  1878  as  to  the  employment  of  Indian  troops  in 
Malta,  Hansard,  ccxl.  14,  and  Anson,  Law  and  Custom  of  the  Constitution, ! 
vol.  ii.  pt.  ii.  p.  174  (3rd  ed.). 

2  Lord  Cornwallis  was  at  this  time  considering  a  scheme  for  the  com- ; 
bination  of  the  king's  and  Company's  forces.     See  Cornwallis  Correspon 
dence,  i.  251,  341  ;  ii.  316,  572. 
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as  to  be  almost  nugatory,  and  professed  his  willingness  to 

receive  any  suggestions  made  for  checking  an  abuse  of  the 

powers  proposed  to  be  conferred  by  the  Bill. 

The  questions  were  eventually  settled  by  a  compromise. 

The  Board  of  Control  obtained  the  powers  for  which  they 

asked,  but  a  limit  was  imposed  on  the  number  of  troops  which 

might  be  charged  to  Indian  revenues.  At  the  same  time  the 

Board  of  Control  were  prevented  from  increasing  any  salary 

or  awarding  any  gratuity  without  the  concurrence  of  the 

directors  and  of  Parliament,  and  the  directors  were  required 

to  lay  annually  before  Parliament  an  account  of  the  Company's 
receipts  and  disbursements.1 

In  1793,  towards  the  close  of  Lord  Cornwallis's  governor-  Charter 

generalship,  it  became  necessary  to  take  steps  for  renewal  of  °*  ° 

the  Company's  charter.  Pitt  was  then  at  the  height  of  his 
power ;  his  most  trusted  friend,  Dundas,2  was  President  of 
the  Board  of  Control ;  the  war  with  France,  which  had  just 

been  declared,  monopolized  English  attention ;  and  Indian 

finances  were,  or  might  plausibly  be  represented  as  being, 

in  a  tolerably  satisfactory  condition.  Accordingly  the 

Act  of  I793,3  which  was  introduced  by  Dundas,  passed 
without  serious  opposition,  and  introduced  no  important 

alterations.  It  was  a  measure  of  consolidation,  repealing 

several  previous  enactments,  and  runs  to  an  enormous 

length,  but  the  amendments  made  by  it  relate  to  matters  of 

minor  importance. 

The  two  junior  members  of  the  Board  of  Control  were 

no  longer  required  to  be  Privy  Councillors.  Provision  was 

made  for  payment  of  the  members  and  staff  of  the  Board 
out  of  Indian  revenues. 

The  commander-in-chief  was  not  to  be  a  member  of  the 

council  at  Fort  William  unless  specially  appointed  by  the 

1  28  Geo.  Ill,  c.  8  ;  Clode,  Military  Forces  of  the  Crown,  i.  270. 
2  Henry  Dundas,  who  afterwards  became  the  first  Viscount  Melville. 

He  did  not  become  president  till  June  22,  1793,  but  had  long  been  the  most 
powerful  member  of  the  Board. 

3  33  Geo.  Ill,  c.  52. 
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Court  of  Directors.  Departure  from  India  with  intent  to 

return  to  Europe  was  declared  to  vacate  the  office  of  governor- 
general,  Commander-in-chief,  and  certain  other  high  offices. 

The  procedure  in  the  councils  of  the  three  presidencies  was 

regulated,  the  powers  of  control  exercisable  by  the  governor- 
general  were  emphasized  and  explained,  and  the  power 

the  governor-general  to  overrule  the  majority  of  his  counci] 
was  repeated  and  extended  to  the  Governors  of  Madras  anc 

Bombay.  The  governor-general,  whilst  visiting  another  presi- 
dency, was  to  supersede  the  governor,  and  might  appoint 

a  vice-president  to  act  for  him  in  his  absence.  A  series  of 
elaborate  provisions  continued  the  exclusive  privileges  of  trade 

for  a  further  term  of  twenty  years,  subject  to  modifications 

of  detail.  Another  equally  elaborate  set  of  sections  regulated 

the  application  of  the  Company's  finances.  Power  was  given 
to  raise  the  dividend  to  10  per  cent.,  and  provision  was  made 

for  payment  to  the  Exchequer  of  an  annual  sum  of  £500,000 

out  of  the  surplus  revenue  which  might  remain  after  meeting 

the  necessary  expenses,  paying  the  interest  on,  and  providing 

for  reduction  of  capital  of,  the  Company's  debt,  and  payment 
of  dividend.  It  is  needless  to  say  that  this  surplus  was  never 

realized.  The  mutual  claims  of  the  Company  and  the  Crown 

in  respect  of  military  expenses  were  adjusted  by  wiping  out 

all  debts  on  either  side  up  to  the  end  of  1792,  and  providing 

that  thenceforward  the  Company  should  defray  the  actual  ex- 

penses incurred  for  the  support  and  maintenance  of  the  king's 
troops  serving  in  India.  Some  supplementary  provisions 

regulated  matters  of  civil  administration  in  India.  The 

admiralty  jurisdiction  of  the  supreme  court  of  Calcutta  was 

expressly  declared  to  extend  to  the  high  seas.  Power  was 

given  to  appoint  covenanted  servants  of  the  Company  or 

other  British  inhabitants  to  be  justices  of  the  peace  in  Bengal. 

Power  was  also  given  to  appoint  scavengers  for  the  presi- 

dency towns,  and  to  levy  what  would  now  be  called  a  sanitary 

rate.  And  the  sale  of  spirituous  liquors  was  made  subject 
to  the  grant  of  a  licence. 
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A  few  parliamentary  enactments  of  constitutional  impor-  Legisla- 

tance  were  passed  during  the  interval  between  the  Charter  j?°tn 
Acts  of  1793  and  1813.  J793  and 

I  Si  ̂ « 

The  lending  of  money  by  European  adventurers  to  native * inces  on  exorbitant  terms  had  long  produced  grave  scandals, 
such  as  those  which  were  associated  with  the  name  of  Paul 

Benham,  and  were  exposed  by  Burke  in  his  speech  on  the 

Nabob  of  Arcot's  debts.  An  Act  of  1797  l  laid  down  an 
important  provision  (s.  28)  which  is  still  in  force,  and  which 

prohibits,  under  heavy  penalties,  unauthorized  loans  by  British 

Kbjects  to  native
  princes. 

The  same  Act  reduced  the  number  of  judges  of  the 

preme  court  at  Calcutta  to  three,  a  chief  justice  and  two 

puisnes,  and  authorized  the  grant  of  charters  for  the  con- 

stitution of  a  recorder's  court  instead  of  the  mayor's  court 
at  Madras  and  Bombay.  It  reserved  native  laws  and  customs 

in  terms  similar  to  those  contained  in  the  Act  of  1781.  It 

also  embodied  an  important  provision  giving  an  additional  and 

express  sanction  to  the  exercise  of  a  local  power  of  legisla- 

tion in  the  Presidency  of  Bengal.  One  of  Lord  Cornwallis's 

regulations  of  1793  (Reg.  41)  had  provided  for  forming  into 

a  regular  code  all  regulations  that  might  be  enacted  for  the 

internal  government  of  the  British  territories  of  Bengal. 

The  Act  of  1797  (s.  8)  recognized  and  confirmed  this  '  wise 

and  salutary  provision,'  and  directed  that  all  regulations 

which  should  be  issued  and  framed  by  the  Governor-General 

in  Council  at  Fort  William  in  Bengal,  affecting  the  rights, 

persons,  or  property  of  the  natives,  or  of  any  other  indi- 

viduals who  might  be  amenable  to  the  provincial  courts  of 

justice,  should  be  registered  in  the  judicial  department,  and 

formed  into  a  regular  code  and  printed,  with  translations 

in  the  country  languages,  and  that  all  the  grounds  of  each 

regulation  should  be  prefixed  to  it.  The  provincial  courts 

of  judicature  were  directed  to  be  bound  by  these  regu- 

lations, and  copies  of  the  regulations  of  each  year  were 

1  37  Goo.  Hi,  c.  142.  See  Digest,  s.  118. 
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to  be  sent  to  the  Court  of  Directors  and  to  the  Board  of 

Control.1 

An  Act  of  I7992  gave  the  Company  further  powers  for 
raising  European  troops  and  maintaining  discipline  among 
them.  Under  this  Act  the  Crown  took  the  enlistment  of 

men  for  serving  in  India  into  its  own  hands,  and,  on  petition 

from  the  Company,  transferred  recruits  to  them  at  an  agreed 

sum  per  head  for  the  cost  of  recruiting.  Authority  was  given 

to  the  Company  to  train  and  exercise  recruits,  not  exceeding 

2,000,  and  to  appoint  officers  for  that  purpose  (bearing  also 

His  Majesty's  commission)  at  pay  not  exceeding  the  sums 
stated  in  the  Act.  The  number  which  the  Crown  could 

hold  for  transfer  to  the  Company  was  limited  to  3,000  men, 

or  such  a  number  as  the  Mutiny  Act  for  the  time  being  should 

specify.  All  the  men  raised  were  liable  to  the  Mutiny  Act 
until  embarked  for  India. 

An  Act  of  1800  3  provided  for  the  constitution  of  a  supreme 
court  at  Madras,  and  extended  the  jurisdiction  of  the  supreme 

court  at  Calcutta  over  the  district  of  Benares  (which  had 

been  ceded  in  1775)  and  al]  other  districts  which  had  been  or 

might  thereafter  be  annexed  to  the  Presidency  of  Bengal. 

An  Act  of  1807  4gave  the  governors  and  councils  at  Madras 
and  Bombay  the  same  powers  of  making  regulations,  subject 

to  approval  and  registration  by  the  supreme  court  and  re- 

corder's court,  as  had  been  previously  vested  in  the  Govern- 
ment of  Bengal,  and  the  same  power  of  appointing  justices 

of  the  peace. 

Charter          The  legislation  of  1813  was  of  a  very  different  character 

Igl3  from  that  of  1793.     It  was  preceded  by  the  most  searching 
investigation  which  had  yet  taken  place  into  Indian  affairs. 

The    vigorous    policy    of    annexation    carried    on    by   Lord 

1  See  Harington's  Analysis,  1-9. 

2  39  &  40  Geo.  Ill,  c.  109.    See  Clode,  Military  Forces  of  the  Crown,  i.  289. 
3  39  &  40  Geo.  Ill,  c.  79.    The  charter  under  this  Act  was  granted  i 

December,  1801.     Bombay  did  not  acquire  a  supreme  court  until  182 
(3  Geo.  IV,  0.71). 

4  47  Geo.  Ill,  sess.  2,  c.  68. 
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Wellesley  during  his  seven  years'  tenure  of  office  (1798-1805) 
had  again  involved  the  Company  in  financial  difficulties,  and 

in  1808  a  committee  of  the  House  of  Commons  was  appointed 

to  inquire,  amongst  other  things,  into  the  conditions  on  which 

relief  should  be  granted.  It  continued  its  sittings  over  the 

four  following  years,  and  the  famous  Fifth  Report,  which  was 

published  in  July,  1812,  is  still  a  standard  authority  on  Indian 

land  tenures,  and  the  best  authority  on  the  judicial  and  police 

arrangements  of  the  time.  When  the  time  arrived  for  taking 

steps  to  renew  the  Company's  charter,  a  Dundas  x  was  still  at 
the  Board  of  Control,  but  it  was  no  longer  found  possible  to 

avoid  the  questions  which  had  been  successfully  shirked  in 

1793.  Napoleon  had  closed  the  European  ports,  and  British 

traders  imperatively  demanded  admission  to  the  ports  of  Asia. 
At  the  end  of  1811  Lord  Melville  told  the  Court  of  Directors 

that  His  Majesty's  ministers  could  not  recommend  to  Parlia- 
ment the  continuance  of  the  existing  system  unless  they  were 

prepared  to  agree  that  the  ships,  as  well  as  goods,  of  private 
merchants  should  be  admitted  into  the  trade  with  India  under 

such  restrictions  as  might  be  deemed  reasonable. 

The  Company  struggled  hard  for  their  privileges.  They 

began  by  arguing  that  their  political  authority  and  com- 
mercial privileges  were  inseparable,  that  their  trade  profits 

were  dependent  upon  their  monopoly,  and  that  if  their  trade 

profits  were  taken  away  their  revenues  would  not  enable  them 

to  carry  on  the  government  of  the  country.  But  their 

accounts  had  been  kept  in  such  a  fashion  as  to  leave  it  very 

doubtful  whether  their  trade  profits,  as  distinguished  from 

their  territorial  revenues,  amounted  to  anything  at  all.  And 

this  ground  of  argument  was  finally  cut  from  under  their 

feet  by  the  concession  of  a  continued  monopoly  of  the  tea  trade, 

from  which  it  was  admitted  that  the  commercial  profits  of 

the  Company  were  principally,  if  not  wholly,  derived. 

Driven  from  this   position  the   Company  dwelt   on  the 

Robert  Dundas,  who,  on  his  father's  death  in  1811,  became  the  second 
unt  Melville. 

XWV/Ut'l  U     X. 

Viscount  Mel 
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political  dangers  which  would  arise  from  an  unlimited  resort 

of  Europeans  to  India.  The  venerable  Warren  Hastings  was 

called  from  his  retreat  to  support  on  this  point  the  views 

of  the  Company  before  the  House  of  Commons,  and  it  was 

on  this  occasion  that  the  members  testified  their  respect  for 

him  by  rising  as  a  body  on  his  entrance  into  the  House  and 

standing  until  he  had  assumed  his  seat  near  the  bar.  His 

evidence  confirmed  the  assertions  of  the  Company  as  to  the 

danger  of  unrestricted  European  immigration  into  India,  and 

was  supplemented  by  evidence  to  a  similar  effect  from  Lord 

Teignmouth  (Sir  J.  Shore),  Colonel  (Sir  John)  Malcolm,  and 

Colonel  (Sir  Thomas)  Munro.  Experience  had  proved,  they 

affirmed,  that  it  was  difficult  to  impress  even  upon  the 

servants  of  the  Company,  whilst  in  their  noviciate,  a  due 

regard  for  the  feelings  and  habits  of  the  people,  and  English- 
men of  classes  less  under  the  observation  of  the  supreme 

authorities  were  notorious  for  the  contempt  with  which,  in 

their  natural  arrogance  and  ignorance,  they  contemplated  the 

usages  and  institutions  of  the  natives,  and  for  their  frequent 

disregard  of  the  dictates  of  humanity  and  justice  in  their 

dealings  with  the  people  of  India.  The  natives,  although 

timid  and  feeble  in  some  places,  were  not  without  strength 

and  resolution  in  others,  and  instances  had  occurred  where 

their  resentment  had  proved  formidable  to  their  oppressors. 

It  was  difficult,  if  not  impossible,  to  afford  them  protection, 

for  the  Englishman  was  amenable  only  to  the  courts  of  British 

law  established  at  the  presidencies,  and  although  the  local 

magistrate  had  the  power  of  sending  him  further  for  trial, 

yet  to  impose  upon  the  native  complainant  and  witness  the 

obligation  of  repairing  many  hundred  miles  to  obtain  redress 

was  to  subject  them  to  delay,  fatigue,  and  expense,  which 

would  be  more  intolerable  than  the  injury  they  had 
suffered. 

That  their  apprehensions  were  unfounded  no  one  who  is 

acquainted  with  the  history  or  present  conditions  of  British 

India  would  venture  to  deny.  But  they  were  expressed  by 
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the  advocates  of  the  Company  in  language  of  unjustifiable 

intemperance  and  exaggeration.  Thus  Mr.  Charles  Grant, 

in  the  course  of  the  debate  in  the  House  of  Commons,  dwelt 

on  the  danger  of  letting  loose  among  the  people  of  India 

a  host  of  desperate  needy  adventurers,  whose  atrocious  conduct 
in  America  and  in  Africa  afforded  sufficient  indication  of  the 

evil  they  would  inflict  upon  India. 

The  controversy  was  eventually  compromised  by  allowing 

Europeans  to  resort  to  India,  but  only  under  a  strict  system 
of  licences. 

Closely  connected  with  the  question  of  the  admission  of 

independent  Europeans  into  India  was  that  of  missionary 

enterprise.  The  Government  were  willing  to  take  steps  for 

recognition  and  encouragement  of  Christianity  by  the 

point ment   of   a   bishop   and   archdeacons.     But   a  large 

mber  of  excellent  men,  belonging  mainly  to  the  Evangelical 

party,  and  led  in  the  House  of  Commons  by  Wilberforce, 

(re  anxious  to  go  much  further  in  the  direction  of  com- 

tting  the  Indian  Government  to  the  active  propagation 

Christianity  among  the  natives  of  India.     On  the  other 

rid,  the  past  and  present  servants  of  the  Company,  including 

EL  those  who,  like  Lord  Teignmouth,  were  personally  in 

pathy  with  the  Evangelical  school,  were  fully  sensitive 

he  danger  of  interfering  with  the  religious  convictions  or 

ming  the  religious  prejudices  of  the  natives, 

^.he  proposals  ultimately  submitted  by  the  Government  to 

Parliament  in  1813  were  embodied  in  thirteen  resolutions.1 

The  first  affirmed  the  expediency  of  extending  the  Com- 

y's  privileges,  subject  to  modifications,  for  a  further  term  of 
enty  years. 

The  second  preserved  to  the  Company  the  monopoly  of  the 
ina  trade  and  of  the  trade  in  tea. 

The  third  threw  open  to  all  British  subjects  the  export  and 

port  trade  with  India,  subject  to  the  exception  of  tea,  and 

certain  safeguards  as  to  warehousing  and  the  like. 

1  Printed  in  an  appendix  to  vol.  vii.  of  Mill  and  Wilson's  British  India. 
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The  fourth  and  fifth  regulated  the  application  of  the 

Company's  territorial  revenues  and  commercial  profits. 

The  sixth  provided  for  the  reduction  of  the  Company's 
debt,  for  the  payment  of  a  dividend  at  the  rate  of  io£  per 

cent,  per  annum,  and  for  the  division  of  any  surplus  between 

the  Company  and  the  public  in  the  proportion  of  one-sixth 
to  the  former  and  five-sixths  to  the  latter. 

The  seventh  required  the  Company  to  keep  their  accounts 

in  such  manner  as  to  distinguish  clearly  those  relating  to  the 

territorial  and  political  departments  from  those  relating  to 
the  commercial  branch  of  their  affairs. 

The  eighth  affirmed  the  expediency,  in  the  interests  of 

economy,  of  limiting  the  grants  of  salaries  and  pensions. 

The  ninth  reserved  to  the  Court  of  Directors  the  right  of 

appointment  to  the  offices  of  governor-general,  governor, 

and  commander-in-chief,  subject  to  the  approbation  of  the 
Crown. 

Under  the  tenth,  the  number  of  the  king's  troops  in  India 
was  to  be  limited,  and  any  number  exceeding  the  limit  was, 

unless  employed  at  the  express  requisition  of  the  Company, 

to  be  at  the  public  charge.  This  modified,  in  a  sense  favour- 

able to  the  Company,  Pitt's  declaratory  Act  of  1788. 
Then  followed  a  resolution  that  it  was  expedient  that  the 

Church  establishment  in  the  British  territories  in  the  East 

Indies  should  be  placed  under  the  superintendence  of  a  bishop 

and  three  archdeacons,  and  that  adequate  provision  should 
be  made  from  the  territorial  revenues  of  India  for  th 

maintenance. 

The  twelfth  resolution  declared  that  the  regulations  to  be 

framed  by  the  Court  of  Directors  for  the  colleges  at  Haileybury 

and  Addiscombe  ought  to  be  subject  to  the  regulation  of 

the  Board  of  Control,  and  that  the  Board  ought  to  have 

power  to  send  instructions  to  India  about  the  colleges  at 

Calcutta  l  and  Madras. 

1  The  college  at  Calcutta  had  been  founded  by  Lord  Wellesley  for  the 
training  of  the  Company 'a  civil  servants. 

- 
the   I 

I 
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It  was  round  the  thirteenth  resolution  that  the  main 

controversy  raged,  and  its  vague  and  guarded  language  shows 

the  difficulty  that  was  experienced  in  settling  its  terms. 

The  resolution  declared  '  that  it  is  the  duty  of  this  country  to 
promote  the  interest  and  happiness  of  the  native  inhabitants 

of  the  British  dominions  in  India,  and  that  such  measures 

ought  to  be  adopted  as  may  tend  to  the  introduction  amongst 

them  of  useful  knowledge,  and  of  religious  and  moral  im- 

provement. That  in  the  furtherance  of  the  above  objects, 

sufficient  facilities  shall  be  afforded  by  law  to  persons  desirous 

of  going  to  and  remaining  in  India  for  the  purpose  of  accom- 
plishing these  benevolent  designs,  provided  always,  that 

the  authority  of  the  local  Governments,  respecting  the  inter- 
course of  Europeans  with  the  interior  of  the  country,  be 

preserved,  and  that  the  principles  of  the  British  Government, 
on  which  the  natives  of  India  have  hitherto  relied  for  the 

free  exercise  of  their  religion,  be  inviolably  maintained/  One 

discerns  the  planter  following  in  the  wake  of  the  missionary, 

each  watched  with  a  jealous  eye  by  the  Company's  servants. 
The  principles  embodied  in  the  Resolutions  of  1813  were 

developed  in  the  Act  of  the  same  year.1  The  language  of  the 
preamble  to  the  Act  is  significant.  It  recites  the  expediency 

of  continuing  to  the  Company  for  a  further  term  the 

possession  of  the  territorial  acquisitions  in  India,  and  the 

revenues  thereof,  '  without  prejudice  to  the  undoubted 
sovereignty  of  the  Crown  of  the  United  Kingdom  of  Great 

Britain  and  Ireland  in  and  over  the  same '  .2  The  constitutional 
controversy  of  the  preceding  century  was  not  to  be  reopened. 

The  Act  then  grants  the  Indian  possessions  and  revenues 

to  the  Company  for  a  further  term  of  twenty  years,  reserves 

to  them  for  the  same  time  the  China  trade  and  the  tea  trade, 

but  throws  open  the  general  India  trade,  subject  to  various 
restrictive  conditions. 

55  Geo.  Ill,  c.  155. 
The  sovereignty  of  the  Crown  had  been  clearly  reserved  in  the  charter 

of  1698.    But  a,t  that  time  the  territorial  possessions  were  insignificant, 
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The  thirty-third  section  recites  the  thirteenth  resolution, 

and  the  expediency  of  making  provision  for  granting  per- 

mission to  persons  desirous  of  going  to  and  remaining  in  India, 

for  the  purposes  mentioned  in  the  resolution  (missionaries) 

'  and  for  other  lawful  purposes  '  (traders),  and  then  enables 
the  Court  of  Directors  or,  on  their  refusal,  the  Board  of  Control, 

to  grant  licences  and  certificates  entitling  the  applicants  to 

proceed  to  any  of  the  principal  settlements  of  the  Company, 

and  to  remain  in  India  as  long  as  they  conduct  themselves 

properly,  but  subject  to  such  restrictions  as  may  for  the  time 

being  be  judged  necessary.  Unlicensed  persons  are  to  be  liable 

to  the  penalties  imposed  by  earlier  Acts  on  interlopers,  and  to 

punishment  on  summary  conviction  in  India.  British  subjects 

allowed  to  reside  more  than  ten  miles  from  a  presidency  tow 

are  to  procure  and  register  certificates  from  a  direct  court. 

A  group  of  sections  relates  to  the  provision  for  religio 

learning,  and  education,  and  the  training  of  the  Companj 

civil  and  military  servants.     There  is  to   be  a  Bishop 

Calcutta,  with  three  archdeacons  under  him.     The  college 

at  Calcutta  and  elsewhere  are  placed  under  the  regulations  oi 

the  Board  of  Control.     One  lac  of  rupees  in  each  year  is  to 

be  '  set  apart  and  applied  to  the  revival  and  improvement 
of  literature  and  the  encouragement  of  the  learned  native  of 

India,  and  for  the  introduction  and  promotion  of  a  knowledge 

of  the  sciences  among  the  inhabitants  of  the  British  territories 

i  n  India . '    The  college  at  Hailey bury  and  the  military  seminary 
at  Addiscombe 1  are  to  be  maintained,  and  no  person  is  to  be 

appointed  writer  unless  he  has  resided  four  terms  at  Hailey- 
bury,  and  produces  a  certificate  that  he  has  conformed  to  the 

regulations  of  the  college. 

Then  come  provisions  for  the  application  of  the  revenue 

1  The  names  of  these  places  are  not  mentioned. 
2  An  interesting  discussion  of  these  provisions  is  to  be  found  in  the  corre- 

spondence of  1833  between  Mr.  Charles  Grant  and  the  Court  of  Directors. 
According  to  Mr.  Grant  the  principle  established  by  the  Acts  of  1793  and 

1813  was  that  the  profit  accruing  from  the  Company's  commerce  should, 
in  the  first  instance,  be  employed  in  securing  the  regular  payment  of  divi- 
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for  keeping  the  commercial  and  territorial  accounts  distinct, 

and  for  increasing  and  further  defining  the  powers  of  super- 
intendence and  direction  exercised  by  the  Board  of  Control. 

The  patronage  of  the  Company  is  preserved,  subject  to  the 

approval  of  the  Crown  in  the  case  of  the  higher  offices,  and  of 
the  Board  of  Control  in  certain  other  cases. 

The  number  of  king's  troops  to  be  paid  for  out  of  the 

Company's  revenues  is  not  to  exceed  20,000,  except  in  case 
of  special  requisition.  In  order  to  remove  doubts  it  is 

expressly  declared  that  the  Government  in  India  may  make 

laws,  regulations,  and  articles  of  war  for  their  native  troops, 

and  provide  for  the  holding  of  courts-martial. 
The  local  Governments  are  also  empowered  to  impose  taxes 

Jbn  persons  subject  to  the  jurisdiction  of  the  supreme  court, 
and  to  punish  for  non-payment. 

11  Justices  of  the  peace  are  to  have  jurisdiction  in  cases  of 
ssault  or  trespass  committed  by  British  subjects  on  natives 
^  India,  and  also  in  cases  of  small  debts  due  to  natives  from 

British  subjects.  Special  provision  is  made  for  the  exercise 

of  jurisdiction  in  criminal  cases  over  British  subjects  residing 

more  than  ten  miles  from  a  presidency  town  ;  and  British 

subjects  residing  or  trading,  or  occupying  immovable  property, 

more  than  ten  miles  from  a  presidency  town  are  to  be  subject 

to  the  jurisdiction  of  the  local  civil  courts. 

And,  finally,  special  penalties  are  enacted  for  theft,  forgery, 

perjury,  and  coinage  offences,  the  existing  provisions  of  the 

common  or  statute  law  being  apparently  considered  insufficient 

for  dealing  adequately  with  these  offences. 

The  imperial  legislation  for  India  during  the  interval  between  Legisla- 

1813  and  1833  does  not  present  many  features  of  importance,  between 

An  Act  of  1814  l  removed  doubts  as  to  the  powers  of  the      *   and 
Indian  Government  to  levy  duties  of  customs  and  other  taxes. 

dends  to  the  proprietors  of  stock,  and  should  then  be  applied  for  the  benefit 
of  the  territory.     The  last-mentioned  applications  to  be  suspended  only 
so  long  as  the  burden  of  debt  on  the  territory  continued  below  a  certain 
specified  amount. 

1  54  Geo.  Ill,  c.  105. 
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An  Act  of  1815  l  gave  power  to  extend  the  limits  of  the 
presidency  towns,  and  amended  some  of  the  minor  provisions 

of  the  Act  of  1813. 

An  Act  of  1818  2  removed  doubts  as  to  the  validity  of 

certain  Indian  marriages,  a  subject  which  has  always  pre- 
sented much  difficulty,  but  which  has  now  been  dealt  with 

by  Indian  legislation.3 
An  Act  of  1820 4  enabled  the  East  India  Company  to 

raise  and  maintain  a  corps  of  volunteer  infantry. 

An  Act  of  1823  5  charged  the  revenues  of  India  with  the 
payment  of  additional  sums  for  the  pay  and  pensions  of 

troops  serving  in  India,  and  regulated  the  pensions  of  Indian 

bishops  and  archdeacons,  and  the  salaries  and  pensions  of 

the  judges  of  the  supreme  courts. 

The  same  Act  authorized  the  grant  of  a  charter  for 

a  supreme  court  of  Bombay  in  substitution  for  the  recorder's 
court. 

The  prohibition  on  settling  in  India  without  a  licence 
was  still  retained.  But  restrictions  on  Indian  trade  were 

gradually  removed,  and  a  consolidating  Act  of  1823  6  ex- 
pressly declared  that  trade  might  be  carried  on  in  British 

vessels  with  all  places  within  the  limits  of  the  Company's 
charter  except  China. 

Another  Act  of  1823  7  consolidated  and  amended  the  laws 
for  punishing  mutiny  and  desertion  of  officers  and  soldiers 

in  the  Company's  service. 
An  Act  of  1824 8  transferred  the  island  of  Singapore  to 

the  East  India  Company. 

Acts  of  1825  9  and  1826 10  further  regulated  the  salaries 
of  Indian  judges  and  bishops,  and  regulated  the  appointment 

of  juries  in  the  presidency  towns. 

1  55  Geo.  Ill,  c.  84.  2  58  Geo.  Ill,  c.  84. 
3  See  Acts  III  &  XV  of  1872.  4  i  Geo.  IV,  c.  99. 
5  4  Geo.  IV,  0.71.  8  4  Geo.  IV,  c.  80.  7  4  Geo.  IV,  c.  81. 
8  5  Geo.  IV,  c.  108.     Singapore  was  placed  under  the  Colonial  Office  by 

the  Straits  Settlements  Act,  1866  (29  &  30  Viet.  c.  115,  s.  i). 

9  6  Geo.  IV,  c.  8q  10  7  Geo.  IV,  c.  37. 
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An  Act  of  1828  x  declared  the  real  estates  of  British  subjects 
dying  within  the  jurisdiction  of  the  supreme  courts  at  the 

presidency  towns  to  be  liable  for  payment  of  their  debts. 

Other  Acts  of  the  same  year  applied  the  East  India  Mutiny 

Act  to  the  force  known  as  the  Bombay  Marine,2  and  extended 
to  the  East  Indies  sundry  amendments  of  the  English  criminal 

law.3 

And  an  Act  of  1832*  authorized  the  appointment  of 
persons  other  than  covenanted  civilians  to  be  justices  of  the 

peace  in  India,  and  repealed  the  provisions  requiring  jurors 
to  be  Christians. 

When  the  time  came  round  again  for  renewing  the  Com-  charter 

pany's  charter,  Lord  William  Bentinck's  peaceful  regime  had  A°*  of 
lasted  for  five  years  in  India ;  the  Reform  Act  had  just 

been  carried  in  England,  and  Whig  principles  were  in  the 

ascendant.  Bentham's  views  on  legislation  and  codification 
were  exercising  much  influence  on  the  minds  of  law  reformers. 

Macaulay  was  in  Parliament,  and  was  secretary  to  the  Board 

of  Control,  and  James  Mill,  Bentham's  disciple,  was  the 
examiner  of  India  correspondence  at  the  India  House.  The 

Charter  Act  of  i833,5  like  that  of  1813,  was  preceded  by 

careful  inquiries  into  the  administration  of  India.  It  intro- 
duced important  changes  into  the  constitution  of  the  East 

India  Company  and  the  system  of  Indian  administra- 
tion. 

The  territorial  possessions  of  the  Company  were  allowed  to 

remain  under  their  government  for  another  term  of  twenty 

years  ;  but  were  to  be  held  by  the  Company  '  in  trust  for 
His  Majesty,  his  heirs  and  successors,  for  the  service  of  the 

Government  of  India.' 

The  Company's  monopoly  of  the  China  trade,  and  of  the 
tea  trade,  was  finally  taken  away. 

1  9  Geo.  IV,  c.  33.  2  9  Geo.  IV,  c.  72. 
3  9  Geo.  IV,  c.  74.  4  2  &  3  Will.  IV,  c.  117. 
5  3  &  4  Will.  IV,  c.  85.  The  Act  received  the  Royal  Assent  on  August  28, 

1833,  but  did  not  come  into  operation,  except  as  to  appointments  and  the 
like,  until  April  22,  1834  (s.  117). 

1C91 
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The  Company  were  required  to  close  their  commercial 

business  and  to  wind  up  their  affairs  with  all  convenient  speed. 

Their  territorial  and  other  debts  were  charged  on  the  revenues 

of  India,  and  they  were  to  receive  out  of  those  revenues 

an  annual  dividend  at  the  rate  of  £10  ios.  per  cent,  on  the 

whole  amount  of  their  capital  stock  (i.e.  £630,000  a  year), 

but  this  dividend  was  to  be  subject  to  redemption  by  Parlia- 

ment on  payment  of  £200  sterling  for  every  £100  stock, 

and  for  the  purpose  of  this  redemption  a  sum  of  two  million 

pounds  was  to  be  paid  by  the  Company  to  the  National  Debt 
Commissioners  and  accumulated  with  compound  interest  until 

it  reached  the  sum  of  twelve  millions.1 

The  Company,  while  deprived  of  their  commercial  functions, 

retained  their  administrative  and  political  powers,  under 

the  system  of  double  government  instituted  by  previous 

Acts,  and,  in  particular,  continued  to  exercise  their  rights 

of  patronage  over  Indian  appointments.  The  constitution  of 

the  Board  of  Control  was  modified,  but  as  the  powers  of  the 

Board  were  executed  by  its  president  the  modifications  had 

no  practical  effect.  The  Act  re-enacted  provisions  of  former 

Acts  as  to  the  '  secret  committee  '  of  the  Court  of  Directors, 
and  the  dispatches  to  be  sent  through  that  committee,  and 

it  simplified  the  formal  title  of  the  Company  by  authorizing 

it  to  be  called  the  East  India  Company. 

No  very  material  alteration  was  made  in  the  system  on 

which  the  executive  government  was  to  be  carried  on  ii 
India. 

The  superintendence,  direction,  and  control  of  the  whol 

civil  and  military  government  were  expressly  vested  in 

governor-general   and   counsellors,   who  were   to   be   style 

'  the  Governor-General  of  India  in  Council.'  2    This  council 
was  increased  by  the  addition  of  a  fourth  ordinary  member, 

1  As  to  the  financial  arrangements  made  under  these  provisions,  see  the 
evidence  of  Mr.  Melvill  before  the  Lords  Committee  of  1852. 

2  It  will  be  remembered  that  the  Governor- General  had  been  previously 
the  Governor- General  of  Bengal  in  Council. 
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who  was  not  to  be  one  of  the  Company's  servants,  and  was 
not  to  be  entitled  to  act  as  member  of  council  except  for 

legislative  purposes.1  It  need  hardly  be  stated  that  the 
fourth  member  was  Macaulay. 

The  overgrown  Presidency  of  Bengal2  was  to  be  divided 

to  two  distinct  presidencies,  to  be  called  the  Presidency 

Fort  William  and  the  Presidency  of  Agra.  But  this 

provision  never  came  into  operation.  It  was  suspended 

by  an  enactment  of  1835  (5  &  6  Will.  IV,  c.  52),  and  the 

suspension  was  continued  indefinitely  by  the  Charter  Act 

of  1853  (16  &  17  Viet.  c.  95,  s.  15). 

The  intention  was  that  each  of  the  four  presidencies, 

Fort  William,  Fort  St.  George,  Bombay,  and  Agra,  should 

have,  for  executive  purposes,  a  governor  and  council  of 

its  own.  But  the  governor-general  and  his  council  were 
to  be,  for  the  present,  the  governor  and  council  of  Fort 

William,  and  power  was  given  to  reduce  the  members  of 

the  council,  or  even  suspend  them  altogether  and  vest  the 

executive  control  in  a  governor  alone.3 
Important  alterations  were  made  by  the  Act  of  1833  in 

the  legislative  powers  of  the  Indian  Government.  '  At  that 
date  there  were  five  different  bodies  of  statute  law  in  force 

in  the  (Indian)  empire.  First,  there  was  the  whole  body 

of  statute  law  existing  so  far  as  it  was  applicable,  which 

was  introduced  by  the  Charter  of  George  I  and  which  applied, 

1  'The  duty  of  the  fourth  ordinary  member'  (under  the  Act  of  1833) 
'  was  confined  entirely  to  the  subject  of  legislation  ;  he  had  no  power  to  sit 
or  vote  except  at  meetings  for  the  purpose  of  making  laws  and  regulations  ; 
and  it  was  only  by  courtesy,  and  not  by  right,  that  he  was  allowed  to  see 

the  papers  or  correspondence,  or  to  be  made  acquainted  with  the  delibera- 
tions of  Government  upon  any  subject  not  immediately  connected  with 

legislation.'    Minute  by  Sir  Barnes  Peacock  of  November  3,  1859. 
2  It  had  been  increased  by  the  addition  of  Benares  in  1775,  of  the  modern 

Orissa  in  1803,  of  large  territories  in  the  North-West  in  1801-3,  an^  of 
Assam,  Arakan,  and  Tenasserim  in  1824. 

3  The  power  of  reduction  was  exercised  in  1833  by  reducing  the  number 
of  ordinary  members  of  the  Madras  and  Bombay  councils  from  three  to 
two  (Political  Dispatch  of  December  27,  1833).    The  original  intention  was 
to  abolish  the  councils  of  the  minor  presidencies,  but,  at  the  instance  of  the 
Court  of  Directors,  their  retention  was  left  optional. 

G  2 
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at  least,  in  the  presidency  towns.  Secondly,  all  English  Acts 

subsequent  to  that  date,  which  were  expressly  extended 

to  any  part  of  India.  Thirdly,  the  regulations  of  the  governor- 

general's  council,  which  commence  with  the  Revised  Code  of 
1793,  containing  forty-eight  regulations,  all  passed  on  the 

same  day  (which  embraced  the  results  of  twelve  years'  ante- 
cedent legislation),  and  were  continued  down  to  the  year  1834. 

They  only  had  force  in  the  territories  of  Bengal.  Fourthly, 

the  regulations  of  the  Madras  council,  which  spread  over  the 

period  of  thirty- two  years,  from  1802  to  1834,  and  are  [were] 
in  force  in  the  Presidency  of  Fort  St.  George.  Fifthly,  the 

regulations  of  the  Bombay  Code,  which  began  with  the  revised 

code  of  Mr.  Mountstuart  Elphinstone  in  1827,  comprising  the 

results  of  twenty-eight  years'  previous  legislation,  and  were 
also  continued  into  1834,  having  force  and  validity  in  the 

Presidency  of  Fort  St.  David.'  * 

'  In  1833,'  says  Mr.  Cowell  in  continuation,  '  the  attention 
of  Parliament  was  directed  to  three  leading  vices  in  the 

process  of  Indian  government.  The  first  was  in  the  nature 

of  the  laws  and  regulations  ;  the  second  was  in  the  ill-defined 

authority  and  power  from  which  these  various  laws  and  regula- 

tions emanated  ;  and  the  third  was  the  anomalous  and  some- 

times conflicting  judicatures  by  which  the  laws  were  ad- 

ministered.' 
The  Act  of  1833  vested  the  legislative  power  of  the  Indian 

Government  exclusively  in  the  Governor-General  in  Council, 
who  had  been,  as  has  been  seen,  reinforced  by  the  addition 

of  a  fourth  legislative  member.  The  four  Presidential  Govern- 

ments were  merely  authorized  to  submit  to  the  Governor- 

General  in  Council  '  drafts  or  projects  of  any  laws  or  regula- 

tions which  they  might  think  expedient,'  and  the  Governor- 
General  in  Council  was  required  to  take  these  drafts  and 

projects  into  consideration  and  to  communicate  his  resolu- 
tions thereon  to  the  Government  proposing  them. 

1  Cowell,  Tagore  Lectures  of  1872.  For  Tort  St.  David  '  read  '  Bombay.' 
See  also  Harington's  Analysis  of  the  Bengal  Regulations. 
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The  Governor-General  in  Council  was  expressly  empowered 
to  make  laws  and  regulations — 

(a)  for  repealing,  amending,  or  altering  any  laws  or  regula- 
tions whatever,  for  the  time  being  in  force  in  the  Indian 

territories  ; 

(6)  for  all  persons,  whether  British  or  native,  foreigners  or 

others,  and  for  all  courts  of  justice,  whether  established 

by  charter  or  otherwise,  and  the  jurisdiction  thereof  ; 

(c )  for  all  places  and  things  whatsoever  within  and  through- 
out the  whole  and  every  part  of  the  said  territories. 

(d)  for  all  servants  of  the  Company  within  the  dominions 

of  princes  and  States  in  alliance  with  the  Company ;  and 

(e)  as  articles  of  war  for  the  government  of  the  native 

officers  and  soldiers  in  the  military  service  of  the 

Company,  and  for  the  administration  of  justice  by 

courts-martial  to  be  holdeii  on  such  officers  and 
soldiers. 

But  this  power  was  not  to  extend  to  the  making  of  any 

laws  and  regulations — 

(i)  which  should  repeal,  vary,  or  suspend  any  of  the  pro- 
visions of  the  Act  of  1833,  or  of  the  Acts  for  punishing 

mutiny  and  desertion  of  officers  and  soldiers  in  the 

service  of  the  Crown  or  of  the  Company  ;  or 

(ii)  which  should  affect  any  prerogative  of  the  Crown,  or 

the  authority  of  Parliament,  or  the  constitution  or 

rights  of  the  Company,  or  any  part  of  the  unwritten 

laws  or  constitutions  of  the  United  Kingdom,  whereon 

may  depend  the  allegiance  of  any  person  to  the  Crown, 

or  the  sovereignty  or  dominion  of  the  Crown  over  the 
Indian  territories  ;  or 

(iii)  without  the  previous  sanction  of  the  Court  of  Directors, 

which  should  empower  any  court  other  than  a  char- 

Itered  court  to  sentence  to  death  any
  of  His  Majesty's 

natural-born  subjects  born  in  Europe,  or  their  children, 

or  abolish  any  of  the  chartered  courts,1 

1  See  Digest,  s.  63. 
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There  was  also  an  express  saving  of  the  right  of 

Parliament  to  legislate  for  India  and  to  repeal  Indian 

Acts,  and,  the  better  to  enable  Parliament  to  exercise 

this  power,  all  Indian  laws  were  to  be  laid  before  Parlia- 
ment. 

Laws  made  under  the  powers  given  by  the  Act  were  to 

be  subject  to  disallowance  by  the  Court  of  Directors,  acting 
under  the  Board  of  Control,  but,  when  made,  were  to  have 

effect  as  Acts  of  Parliament,  and  were  not  to  require  registra- 
tion or  publication  in  any  court  of  justice. 

The  laws  made  under  the  Act  of  1833  were  known  as  Acts, 

and  took  the  place  of  the  '  regulations  '  made  under  previous 
Acts  of  Parliament. 

A  comprehensive  consolidation  and  codification  of  Indian 

laws  was  contemplated.  Section  53  of  the  Act  recited  that 

it  was  '  expedient  that,  subject  to  such  special  arrangements 
as  local  circumstances  may  require,  a  general  system  of 

judicial  establishments  and  police,  to  which  all  persons  what- 
soever, as  well  Europeans  as  natives,  may  be  subject,  should 

be  established  in  the  said  territories  at  an  early  period  ;  and 

that  such  laws  as  may  be  applicable  in  common  to  all  classes 

of  the  inhabitants  of  the  said  territories,  due  regard  being 

had  to  the  rights,  feelings,  and  peculiar  usages  of  the  people, 

should  be  enacted  ;  and  that  all  laws  and  customs  having  the 

force  of  law  within  the  same  territories  should  be  ascer- 

tained and  consolidated,  and,  as  occasion  may  require, 

amended.' 
The  Act  then  went  on  to  direct  the  Governor -General  in 

Council  to  issue  a  commission,  to  be  known  as  the  '  Indian 

Law  Commission,'  which  was  to  inquire  into  the  jurisdiction, 
powers,  and  rules  of  the  existing  courts  of  justice  and  police 

establishments  in  the  Indian  territories,  and  all  existing  forms 

of  judicial  procedure,  and  into  the  nature  and  operation  of 

all  laws,  whether  civil  or  criminal,  written  or  customary, 

prevailing  and  in  force  in  any  part  of  the  Indian  territories, 

to  which  any  inhabitants  of  those  territories  were  then  sub- . 
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ject.  The  commissioners  were  to  report  to  the  Governor- 

General  in  Council,  setting  forth  the  results  of  their  inquiries, 
and  suggesting  alterations,  and  these  reports  were  to  be  laid 
before  Parliament. 

This  was  the  first  Indian  Law  Commission,  of  which 

Macaulay  was  the  most  prominent  member.1  Its  labours 
resulted  directly  in  the  preparation  of  the  Indian  Penal  Code, 

which,  however,  did  not  become  law  until  1860,  and,  indirectly 

and  after  a  long  interval  of  time,  in  the  preparation  of  the 
Codes  of  Civil  and  Criminal  Procedure  and  other  codes  of 

substantive  and  adjective  law  which  now  form  part  of  the 
Indian  Statute  Book. 

Important  provisions  were  made  by  the  Act  of  1833  for 

enlarging  the  rights  of  European  settlers,  and  for  pro- 
jting  the  natives  of  the  country,  and  ameliorating  their 

condition. 

It  was  declared  to  be  lawful  for  any  natural-born  subject 
of  His  Majesty  to  proceed  by  sea  to  any  port  or  place  having 

custom-house  establishment  within  the  Indian  territories, 

id  to  reside  thereat,  or  to  proceed  to  and  reside  in  or  pass 

through  any  part  of  the  territories  which  were  under  the 

Company's  government  on  January  i,  1800,  or  any  part  of 
:he  countries  ceded  by  the  Nabob  of  the  Carnatic,  of  the 

>rovince  of  Cuttack,  or  of  the  settlements  of  Singapore  and 

tlacca.  These  rights  might  be  exercised  without  the  require- 
lent  of  any  licence.  But  every  subject  of  His  Majesty  not 

iing  a  native  was,  on  his  arrival  in  India  from  abroad,  to 

signify  on  entry,  to  an  officer  of  customs,  his  name,  place 

>f  destination,  and  objects  of  pursuit  in  India.  A  licence 

was  still  required  for  residence  in  any  part  of  India  other 

than  those  above  mentioned,  but  power  was  reserved  to  the 

>vernor-General  in  Council,  with  the  previous  approbation 

1  His  colleagues  were  another  English  barrister,  Mr.  Cameron,  afterwards 
w  member  of  council,  and  two  civil  servants  of  the  Company,  Mr.  Macleod 

of  the  Madras  Service,  and  Mr.  (afterwards  Sir  William)  Anderson  of  the 
Bombay  Service.     Sir  William  Macnaghten  of  the  Bengal  Service  was  also 
-ppointed,  but  did  not  accept  the  appointment. 
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of  the  Court  of  Directors,  to  declare  any  such  part  open,  and 

remove  the  obligation  of  a  licence. 

Another  section  expressly  enabled  any  natural-born  subject 
of  the  Crown  to  acquire  and  hold  lands  in  India. 

The  regulations  as  to  licences  have  long  since  been  abolished 

or  fallen  into  desuetude.  But  by  s.  84  of  the  Act  of  1833 

the  Governor-General  in  Council  was  required,  as  soon  as  con- 
veniently might  be,  to  make  laws  or  regulations  providing 

for  the  prevention  or  punishment  of  the  illicit  entrance  into 

or  residence  in  British  India  of  persons  not  authorized  to 

enter  or  reside  therein.  Effect  has  been  given  to  this  require- 
ment by  Act  III  of  1864,  under  which  the  Government  of 

India  and  local  Governments  can  order  foreigners  to  remove 

themselves  from  British  India,  and  apprehend  and  detain  them 

if  they  refuse  to  obey  the  order.  Under  the  same  Act  the 

Governor-General  in  Council  can  apply  to  British  India,  or 

any  part  thereof,  special  provisions  as  to  the  reporting  and 

licensing  of  foreigners.1 
An  echo  of  the  fears  expressed  in  1813  as  to  the  dangers 

likely  to  arise  from  the  free  settlement  of  interlopers  is  to  be 

found  in  the  section  which,  after  reciting  that  '  the  removal  of 
restrictions  on  the  intercourse  of  Europeans  with  the  said 

territories  will  render  it  necessary  to  provide  for  any  mischief 

or  dangers  that  may  arise  therefrom,'  requires  the  Governor- 
General  in  Council,  by  laws  and  regulations,  to  provide,  with 

all  convenient  speed,  for  the  protection  of  the  natives  of  the 

said  territories  from  insult  and  outrage  in  their  persons, 

religions,  and  opinions.2 

Section  87  of  the  Act  declared  that  '  no  native  of  the  said 
territories,  nor  any  natural-born  subject  of  His  Majesty 
resident  therein,  shall,  by  reason  only  of  his  religion,  place 

1  See  Alter  Caufman  v.  Government  of  Bombay,  [1894]  I.  L.  R.  18  Bombay, 
636.  As  to  the  general  powers  of  excluding  aliens  from  British  territory, 
see  Musgrove  v.  Chun  Teeong  Toy,  [1891]  L.  R.  A.  C.  272  (exclusion  of 
Chinese  from  Australia),  and  an  article  in  the  Law  Quarterly  Review  for 

1897  on  '  Alien  Legislation  and  the  Prerogative  of  the  Crown  '. 
8  See  ss.  295-8  of  the  Indian  Penal  Code. 
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of  birth,  descent,  colour,  or  any  of  them,  be  disabled  from 

holding  any  place,  office,  or  employment  under  the  Company.' 
The  policy  of  freely  admitting  natives  of  India  to  a  share 

in  the  administration  of  the  country  has  never  been  more 

broadly  or  emphatically  enunciated. 

And  finally,  the  Governor-General  in  Council  was  required 
)rthwith  to  take  into  consideration  the  means  of  mitigating 

:he  state  of  slavery,  and  of  ameliorating  the  condition  of 

ives,  and  of  extinguishing  slavery  throughout  the  Indian 

jrritories  so  soon  as  such  extinction  should  be  practicable 

id    safe,    and    to    prepare   and   submit   to    the    Court  of 

jctors   drafts   of   laws   011   the   subject.1     In  preparing 
:hese   drafts   due  regard   was   to   be   had  to   the  laws   of 

larriage  and  the  rights  and  authorities  of  fathers  and  heads 
>f  families. 

The  sections  of  the  Act  which  follow  these  broad  declara- 

ions  of  policy  are  concerned  mainly  with  regulations  relating 

the  ecclesiastical  establishments  in  India  and  increasing  the 

lumber  of  bishoprics  to  three,  and  with  regulations  for  the 

college  of  Haileybury. 

The  Act  of  1833,  as  sent  out  to  India,  was  accompanied 

)y  an  explanatory  dispatch  from  the  Court  of  Directors,  which, 

jcording  to  a  tradition  in  the  India  Office,  was  drafted  by 

Tames  Mill.2 

During  the  twenty  years'  interval  between  the  Charter  Act  Legisla- 
1833  and  that  of  1853  there  was  very  little  Parliamentary  between 

3gislation  on  India.  and 

An  Act  of  1835  (5  &  6  Will.  IV,  c.  52)  suspended  the  pro- 
dons  of  the  Act  of  1833  as  to  the  division  of  the  Presidency 

Bengal  into  two  presidencies,3  and  authorized  the  appoint- 

1  See  Act  V  of  1843  an(*  ss-  37°>  37 l  of  the  Indian  Penal  Code.    See  also 
•.  Cameron's  evidence  before  the  Select  Committee  of  the  House  of  Lords 
1852,  and  Minutes  by  Sir  H.  S.  Maine,  No.  92. 

2  Kaye,  Administration  of  the  East  India  Company,  p.  137. 
3  By  s.  15  of  the  Charter  Act  of  1853  (16  &  17  Viet.  c.  95)  this  suspension 

was  continued  until  the  Court  of  Directors  and  Board  of  Control  should 
rwise  direct. 
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ment  of  a  lieutenant-governor  for  the  North- Western  Pro- 

vinces.1 The  project  of  establishing  an  executive  council  for 

the  Bengal  and  North- Western  Provinces  was  abandoned. 

An  Act  of  1840  (3  &  4  Viet.  c.  37)  consolidated  and  amended 

the  Indian  Mutiny  Acts,  and  empowered  the  Governor- 
General  in  Council  to  make  regulations  for  the  Indian  Navy. 

An  Act  of  1848  (n  &  12  Viet.  c.  21)  enacted  for  India  a  law 

of  insolvency,  which  has  been  repealed  and  re-enacted  for 
the  presidency  towns  by  Act  III  of  1909. 

Charter         In  1853,  during  the  governor-generalship  of  Lord  Dalhousie, 

jg0^0         it  became  necessary  to  take  steps  for  renewing  the  term  of 
twenty  years  which  had  been  created  by  the  Act  of  1833,  and 

accordingly  the  last  of  the  Charter  Acts  (16  &  17  Viet.  c.  95) 

was  passed  in  that  year. 

It  differed  from  the  previous  Charter  Acts  by  not  fixing 

any  definite  term  for  the  continuance  of  the  powers,  but 

simply  providing  that  the  Indian  territories  should  remain 

under  the  government  of  the  Company,  in  trust  for  the 
Crown,  until  Parliament  should  otherwise  direct. 

The  Act  reduced  the  number  of  the  directors  of  the  Company 

from  twenty-four  to  eighteen,  and  provided  that  six  of  these 
should  be  appointed  by  the  Crown. 

It  continued  indefinitely,  until  the  Court  of  Directors  and 

Board  of  Control  should  otherwise  direct,  the  suspension  of 

the  division  of  the  Bengal  Presidency  contemplated  by  the 

Act  of  1835,  but  authorized  the  appointment  of  a  separal 

governor  for  that  presidency,  distinct  from  the  governor- 

general.2     However,  the  Act  went  on  to  provide  that,  unles 
and  until  this  separate  governor  was  appointed,  the  Court  of 

Directors  and  Board  of  Control  might  authorize  the  appoint- 

ment of  a  lieutenant-governor  of  Bengal.      The  power  of 

1  The  first  appointment  was  made  in  1836. 
8  Under  the  Act  of  1833  the  Governor- General  of  India  was  also  Governor 

of  Bengal,  but  during  his  frequent  absences  from  Calcutta  used  to  delegate 
his  functions  in  the  latter  capacity  to  the  senior  member  of  his  council. 
See  the  evidence  of  Sir  Herbert  Maddock  and  Mr.  F.  Millett  before  the 

Select  Committee  of  the  House  of  Lords  in  1852. 



ij  HISTORICAL    INTRODUCTION  9! 

appointing  a  separate  governor  was  not  brought  into  opera- 

tion until  the  year  1912,  but  the  power  of  appointing  a 

lieutenant-governor  was  exercised  in  1854,  an(i  continued 
until  1912. 

By  the  following  section,  power  was  given  to  the  directors 

either  to  constitute  one  new  presidency,  with  the  same  system 
of  a  governor  and  council  as  in  the  Presidencies  of  Madras 

and  Bombay,  or,  as  an  alternative3  to  authorize  the  appoint- 

ment of  a  lieutenant-governor.  The  power  to  constitute  a 
new  presidency  was  not  exercised,  but  a  new  lieutenant- 

governorship  was  created  for  the  Punjab  in  1859. 

Further  alterations  were  made  by  the  Act  of  1853  in  the 

machinery  for  Indian  legislation.  The  '  fourth  '  or  legislative 

member  of  the  governor-general's  council  was  placed  on  the 

same  footing  with  the  older  or  '  ordinary '  members  of  the 
council  by  being  given  a  right  to  sit  and  vote  at  executive 

meetings.  At  the  same  time  the  council  was  enlarged  for 

legislative  purposes  by  the  addition  of  legislative  members, 

of  whom  two  were  the  Chief  Justice  of  Bengal  and  one  other 

supreme  court  judge,  and  the  others  were  Company's  servants 

)f  ten  years'  standing  appointed  by  the  several  local  Govern- 
ments. The  result  was  that  the  council  as  constituted  for 

legislative  purposes  under  the  Act  of  1853  consisted  of  twelve 1 

lembers,  namely—- 

The governor-general. 
The  commander-in-chief. 

The  four  ordinary  members  of  the  governor -general's 
council. 

The  Chief  Justice  of  Bengal. 

A  puisne  judge. 

Four  representative  members  (paid)  2  from  Bengal,  Madras, 
Bombay,  and  the  North- Western  Provinces. 

1  Power  was  given  by  the  Act  of  1853  to  the  governor-general  to  appoint, 
with  the  sanction  of  the  Home  Government,  two  other  members  from  the 
civil  service,  but  this  power  was  never  exercised. 

2  They  received  salaries  of  £5,000  a  year  each. 



92  GOVERNMENT   OF   INDIA  [CH 

The  sittings  of  the  legislative  council  were  made  public 

and  their  proceedings  were  officially  published. 

The  Indian  Law  Commission  appointed  under  the  Act  of 

1833  had  ceased  to  exist  before  1853.  It  seems  to  have 

lost  much  of  its  vitality  after  Macaulay's  departure  from 
India.  It  lingered  on  for  many  years,  published  periodically 

ponderous  volumes  of  reports,  on  which,  in  many  instances, 

Indian  Acts  have  been  based,  but  did  not  succeed  in  effecting 

any  codification  of  the  laws  or  customs  of  the  country,  and 

was  finally  allowed  to  expire.1  Efforts  were,  however,  made 
by  the  Act  of  1853  to  utilize  its  labours,  and  for  this  purpose 

power  was  given  to  appoint  a  body  of  English  commissioners, 

with  instructions  to  examine  and  consider  the  recommenda- 

tions of  the  Indian  Commission.2 

And,  finally,  the  right  of  patronage  to  Indian  appoint- 
ments was  by  the  Act  of  1853  taken  away  from  the  Court  of 

Directors  and  directed  to  be  exercised  in  accordance  with 

regulations  framed  by  the  Board  of  Control.  These  regula- 
tions threw  the  covenanted  civil  service  open  to  general 

competition.3 
In  1855  an  Act  was  passed  (18  &  19  Viet.  c.  53)  which 

prohibited  the  admission  of  further  students  to  Haileybury 

College  after  January  25,  1856,  and  directed  the  college 

to  be  closed  on  January  31,  1858. 

1  As  to  the  proceedings  of  the  Commission,  see  the  evidence  given  in 
1852  before  the  Select  Committee  of  the  House  of  Lords  on  the  East  India 

Company's  charter  by  Mr.  F.  Millett  and  Mr.  Hay  Cameron.    Mr.  Millett 
was  the  first  secretary,  and  was  afterwards  member  of  the  Commission. 
Mr.  Cameron  was  one  of  the  first  members  of  the  Commission,  and  was 

afterwards  legislative  member  of  the  governor-general's  council. 
2  The  commissioners  appointed  under  this  power  were  Sir  John  (after- 

wards Lord)  Romilly,  Sir  John  Jervis  (Chief  Justice  of  Common  Pleas), 
Sir  Edward  Ryan,  C.  H.  Cameron,  J.  N.  Macleod,  J.  A.  F.  Hawkins,  Thomas 
Flower  Ellis,  and  Robert  Lowe  (Lord  Sherbrooke).    They  were  instructed 
by  the  Board  of  Control  to  consider  specially  the  preparation  of  a  simple 
and  uniform  code  of  procedure  for  Indian  courts,  and  the  amalgamation 
of  the  supreme  and  sadr  courts.    (Letter  of  November  30,  1853,  from  the 
Board  of  Control  to  the  Indian  Law  Commission.) 

8  They  were  prepared  in  1854  by  a  committee  under  the  presidency  of 
Lord  Macaulay. 
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In  1854  was  passed  an  Act1  which  has  had  important  Establish, 

administrative  results  in  India.     Under  the  old  system  the  S^crf  Ol 
only  mode  of  providing  for  the  government  of  newly  acquired  commis- 
>rritory  was  by  annexing  it  to  one  of  the  three  presidencies,   ships. 

Fnder  this  system  of  annexations  the  Presidency  of  Bengal 

lad  grown  to  unwieldy  dimensions.      Some  provision  had 

m  made  for  the  relief  of  its  government  by  the  constitution 

of  a  separate  lieutenant-governorship  for  the  North-Western 

>vinces  in  1836.     The  Act  of  1853  had  provided  for  the  con- 

stitution of  a  second  lieutenant-governorship,  and,  if  necessary, 
a  fourth  presidency.     These  powers  were,  however,   not 

found   sufficient,  and  it  was  necessary  to  provide  for  the 

Iministration  of  territories  which  it  might  not  be  advisable 

include  in  any  presidency  or  lieutenant-governorship.2 

This  provision  was  made  by  the  Act  of  1854,  which  em- 

>wered  the  Governor-General  of  India  in  Council,  with  the 
motion  of  the  Court  of  Directors  and  the  Board  of  Control, 

take  by  proclamation  under  his  immediate  authority  and 

lanagement  any  part  of  the  territories  for  the  time  being 

the  possession  or  under  the  government  of  the  East  India 

>mpany,  and  thereupon  to  give  all  necessary  orders  and 

directions  respecting  the  administration  of  that  part,  or  other- 

dse  provide  for  its  administration.3     The  mode  in  which  this 

)wer  has  been  practically  exercised  has  been  by  the  appoint- 

lent  of  chief  commissioners,  to  whom  the  Governor-General 

Council  delegates  such  powers  as  need  not  be  reserved  to 

the  Central  Government.     In  this  way  chief  commissioner- 

jhips  were  established  for  Assam,4  the  Central  Provinces, 

hirma,4  and  other  parts  of  India.      But  the  title  of  chief 

commissioner  was  not  directly  recognized  by  Act  of  Parlia- 

ient,5  and  the  territories  under  the  administration  of  chief 

commissioners  are  technically  '  under  the  immediate  authority 

" 17  &  1 8  Viet.  c.  77.  2  See  preamble  to  Act  of  1854. 
See  Digest,  s.  56. 
The  chief  commissionership  of  Assam  was  abolished  in  1908,  but 

stored  in  1912.  Burma  was  placed  under  a  lieutenant-governor  in  1897. 

5  It  has  since  been  recognized  by  the  Act  of  1870  (33  Viet.  c.  3),  ss,  1,3. 
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and  management  '  of  the  Governor-General  in  Council  within 
the  meaning  of  the  Act  of  1854. 

The  same  Act  empowered  the  Government  of  India,  with 

the  sanction  of  the  Home  authorities,  to  define  the  limits 

of  the  several  provinces  in  India  ;  expressly  vested  in  the 

Governor-General  in  Council  all  the  residuary  authority  not 
transferred  to  the  local  Governments  of  the  provinces  into 

which  the  old  Presidency  of  Bengal  had  been  divided  ;  and 

directed  that  the  governor-general  was  no  longer  to  bear 
the  title  of  governor  of  that  presidency. 

The  The  Mutiny  of  1857  gave  the  death-blow  to  the  system 

°^   '  Double  government,'  with  its   division  of  powers  and 
India  Act,  responsibilities.     In  February,  1858,  Lord  Palmerston  intro- I  o  ̂ o« 

duced  a  Bill  for  transferring  the  government  of  India  to  the 
Crown.  Under  his  scheme  the  home  administration  was  to 

be  conducted  by  a  president  with  the  assistance  of  a  council 

of  eight  persons.  The  members  of  the  council  were  to  be 

nominated  by  the  Crown,  were  to  be  qualified  either  by 

having  been  directors  of  the  Company  or  by  service  or 

residence  in  India,  and  were  to  hold  office  for  eight  years, 

two  retiring  by  rotation  in  each  year.  In  other  respects  the 

scheme  did  not  differ  materially  from  that  eventually  adopted. 

The  cause  of  the  East  India  Company  was  pleaded  by  John 

Stuart  Mill  in  a  weighty  State  paper,  but  the  second  reading 

of  the  Bill  was  carried  by  a  large  majority. 

Shortly  afterwards,  however,  Lord  Palmerston  was  turn 

out  of  office  on  the  Conspiracy  to  Murder  Bill,  and  was  suc- 
ceeded by  Lord  Derby,  with  Mr.  Disraeli  as  Chancellor  of 

the  Exchequer  and  Lord  Ellenborough  as  President  of  the 

Board  of  Control.  The  Chancellor  of  the  Exchequer  promptly 

introduced  a  new  Bill  for  the  government  of  India,  of  which 

the  most  remarkable  feature  was  a  council  consisting  partly 

of  nominees  of  the  Crown  and  partly  of  persons  elected  on 

a  complicated  and  elaborate  system,  by  citizens  of  Manchester 

and  other  large  towns,  holders  of  East  India  stock,  and  others. 
This  scheme  died  of  ridicule,  and  when  the  House  assembled 
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after  the  Easter  recess  no  one  could  be  found  to  defend  it.1 

Mr.  Disraeli  grasped  eagerly  at  a  suggestion  by  Lord  John 

Russell  that  the  Bill  should  be  laid  aside,  to  be  succeeded  by 
another  based  on  resolutions  of  the  House.  In  the  meantime 

Lord  Ellenborough  had  been  compelled  to  resign  in  con- 

sequence of  disapproval  of  his  dispatch  censuring  Lord 

Canning's  Oudh  proclamation,  and  had  been  succeeded  by 
Lord  Stanley,  on  whom  devolved  the  charge  of  introducing 

and  piloting  through  the  House  the  measure  which  eventually 

became  law  as  the  Act  for  the  better  government  of  India.2 
This  Act  declared  that  India  was  to  be  governed  directly  by 

and  in  the  name  of  the  Crown,  acting  through  a  Secretary  of 

State,  to  whom  were  to  be  transferred  the  powers  formerly 

exercised  either  by  the  Court  of  Directors  or  by  the  Board 

of  Control.  Power  was  given  to  appoint  a  fifth  principal 

Secretary  of  State  for  this  purpose. 

The  Secretary  of  State  was  to  be  aided  by  a  council  of 

fifteen  members,  of  whom  eight  were  to  be  appointed  by  the 

Crown  and  seven  elected  by  the  directors  of  the  East  India 

Company.  The  major  part  both  of  the  appointed  and  of  the 

elected  members  were  to  be  persons  who  had  served  or  resided 

India  for  ten  years,  and,  with  certain  exceptions,  who  had 

t  left  India  more  than  ten  years  before  their  appointment, 

ture  appointments  or  elections  were  to  be  so  made  that 
.e  at  least  of  the  members  of  the  council  should  hold  these 

alifications.  The  power  of  filling  vacancies  was  vested  in 

e  Crown  as  to  Crown  appointments,  and  in  the  council  itself 
to  others.  The  members  of  the  council  were  to  hold  office 

ring  good  behaviour,  but  to  be  removable  on  an  address 

y  both  Houses  of  Parliament,  and  were  not  to  be  capable  of 

sitting  or  voting  in  Parliament.3 

1  It  was  to  this  Bill  that  Lord  Palmerston  applied  the  Spanish  boy's 
remark  about  Don  Quixote,  and  said  that  whenever  a  man  was  to  be  seen 

laughing  in  the  streets  he  was  sure  to  have  been  discussing  the  Government 
of  India  Bill.  *  21  &  22  Viet.  c.  108. 

These  provisions  have  been  modified  by  subsequent  legislation.     See 
est,  s.  4. • 
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The  council  was  charged  with  the  duty  of  conducting,  under 

the  direction  of  the  Secretary  of  State,  the  business  transacted 

in  the  United  Kingdom  in  relation  to  the  government  of  India 

and  the  correspondence  with  India.  The  Secretary  of  State 

was  to  be  the  president  of  the  council,  with  power  to  over- 
rule in  case  of  difference  of  opinion,  and  to  send,  without 

reference  to  the  council,  any  dispatches  which  might  under 

the  former  practice  have  been  sent  through  the  secret 

committee.1 
The  officers  on  the  home  establishment  both  of  the  Company 

and  of  the  Board  of  Control  were  to  form  the  establishment 

of  the  new  Secretary  of  State  in  Council,  and  a  scheme  for 

a  permanent  establishment  was  to  be  submitted. 

The  patronage  of  the  more  important  appointments  in 

India  was  vested  either  in  the  Crown  or  in  the  Secretary 

of  State  in  Council.  Lieutenant-governors  were  to  be  ap- 

pointed by  the  governor-general  subject  to  the  approval  of 
the  Crown. 

As  under  the  Act  of  1853,  admission  to  the  covenanted 

civil  service  was  to  be  open  to  all  natural-born  subjects  of 
Her  Majesty,  and  was  to  be  granted  in  accordance  with  the 

results  of  an  examination  held  under  rules  to  be  made  by 

the  Secretary  of  State  in  Council  with  the  assistance  of  the 
Civil  Service  Commissioners. 

The  patronage  to  military  cadetships  was  to  be  divided 

between  the  Secretary  of  State  and  his  council. 

The  property  of  the  Company  was  transferred  to  the 

Crown.  The  expenditure  of  the  revenues  of  India  was  to  be 

under  the  control  of  the  Secretary  of  State  in  Council,  but 

was  to  be  charged  with  a  dividend  on  the  Company's  stock 
and  with  their  debts,  and  the  Indian  revenues  remitted  to 

Great  Britain  were  to  be  paid  to  the  Secretary  of  State  in 

Council  and  applied  for  Indian  purposes.  Provision  was 

made  for  the  appointment  of  a  special  auditor  of  the  accounts 

of  the  Secretary  of  State  in  Council.2 

1  Digest,  ss.  6-14.  2  Ibid.  22,  30. 
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The  Board  of  Control  was  formally  abolished.  With  respect 

to  contracts  and  legal  proceedings,  the  Secretary  of  State  in 

Council  was  given  a  quasi-corporate  character  for  the  purpose 
of  enabling  him  to  assert  the  rights  and  discharge  the  liabilities 

devolving  upon  him  as  successor  to  the  East  India  Company.1 
It  has  been  seen  that  under  the  authority  given  by  various  Tho 

Acts  the  Company  raised  and  maintained  separate  military 

forces  of  their  own.  The  troops  belonging  to  these  forces, 

whilst  in  India,  were  governed  by  a  separate  Mutiny  Act, 

perpetual  in  duration,  though  re-enacted  from  time  to  time 

with  amendments.2  The  Company  also  had  a  small  naval 
force,  once  known  as  the  Bombay  Marine,  but  after  1829  as 

the  Indian  Navy. 

The  Act  of  1858  transferred  to  the  service  of  the  Crown  all 

the  naval  and  military  forces  of  the  Company,  retaining,  how- 
ever, their  separate  local  character,  with  the  same  liability  to 

local  service  and  the  same  pay  and  privileges  as  if  they  were 

in  the  service  of  the  Company.  Many  of  the  European  troops 

refused  to  acknowledge  the  authority  of  Parliament  to  make 

this  transfer.  They  demanded  re-engagement  and  bounty  as 

a  condition  of  the  transfer  of  their  services,3  and,  failing  to 
get  these  terms,  were  offered  their  discharge. 

In  1860  the  existence  of  European  troops  as  a  separate 

force  was  put  an  end  to  by  an  Act  (23  &  24  Viet.  c.  100) 

which,  after  reciting  tnat  it  is  not  expedient  that  a  separate 

European  force  should  be  continued  for  the  local  service  of 

Her  Majesty  in  India,  formally  repealed  the  enactments  by 

which  the  Secretary  of  State  in  Council  was  authorized  to 

give  directions  for  raising  such  forces. 

In  1 86 1  the  officers  and  soldiers  formerly  belonging  to  the 

1  Digest,  s.  35. 
2  The  first  of  these  Acts  was  an  Act  of  1753  (27  Geo.  II,  c.  9),  and  the 

last  was  an  Act  of  1857  (20  &  21  Viet.  c.  66),  which  was  repealed  in  1863 
(26  &  27  Viet.  c.  48). 

3  In  1859  they  made  a  'demonstration'  which,  from  the  small  stature 
of  the  recruits  enlisted  during  the  Indian  Mutiny,  was  sometimes  called 

the  '  Dumpy  Mutiny.'    Pritchard,  Administration  of  India,  i.  36, 
1691  H 
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Company's  European  forces  were  invited  to  join,  and  many 
of  them  were  transferred  to,  the  regular  army  under  the 

authority  of  an  Act  of  that  year  (24  &  25  Viet.  c.  74).  Thus 

the  European  army  of  the  late  East  India  Company,  except 

a  small  residue,  became  merged  in  the  military  forces  of  the 

Crown.1 
The  naval  force  of  the  East  India  Company  was  not  amal- 

gamated with  the  Royal  Navy,  but  came  to  an  end  in  1863, 
when  it  was  decided  that  the  defence  of  India  against  serious 

attack  by  sea  should  be  undertaken  by  the  Royal  Navy,  which 

was  also  to  provide  for  the  performance  of  the  duties  in  the 

Persian  Gulf  which  had  been  previously  undertaken  by  the 

Indian  Navy.2 
The  change  effected  by  the  Government  of  India  Act, 

1858,  was  formally  announced  in  India  by  the  Queen's 
Proclamation  of  November  i,  1858. 

In  1859  the  Government  of  India  Act,  1859  (22  &  23  Viet. 

c.  41),  was  passed  for  determining  the  officers  by  whom,  and 

the  mode  in  which,  contracts  on  behalf  of  the  Secretary  of 

State  in  Council  were  to  be  executed  in  India.3 

Legisla-         Three  Acts  of  great  importance  were  passed  in  the  year tion  of 

I86i.         1861. 

Indian  Under  the  Charter  Act  of  1793  rank  and  promotion  in  the 

Service      Company's  civil  service  were  strictly  regulated  by  seniority, 

Act,  1861.  an(j  aii  offices  in  the  '  civil  line  '  of  the  Company's  service 
in  India  under  the  degree  of  councillor  were  strictly  reserved 

to  the  civil  servants  of  the  presidency  in  which  the  office 

was  held.     But  by  reason  of  the  exigencies  of  the  public 

service,    numerous   civil   appointments   had   been   made   in 

1  Under  existing  arrangements  all  the  troops  sent  to  India  are  placed 
on  the  Indian  establishment,  and  from  that  time  cease  to  be  voted  on  the 

Army  Estimates.    The  number  of  the  forces  in  the  regular  army  as  fixed 

by  the  annual  Army  Act  is  declared  to  be  *  exclusive  of  the  number  actually 
serving    within    Her    Majesty's    Indian    possessions.'     As    to    the    con- 

stitutionality of  employing  Indian  troops  outside  India,  see  above  p.  68, 
note  i. 

2  See  Sir  Charles  Wood's  letter  to  the  Admiralty  of  Oct.  20,  1862. 
3  See  Digest,  s.  33. 
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India  in  disregard  of  these  restrictions.  The  Indian  Civil 

Service  Act,  1861  (24  &  25  Viet.  c.  54),  validated  all  these 

irregular  appointments  in  the  past,  but  scheduled  a  number  of 

appointments  which,  in  the  future,  were  to  be  reserved  to 

members  of  the  covenanted  civil  service.1 

At  the  same  time  it  abolished  the  rule  as  to  seniority  and 

removed  all  statutory  restrictions  on  appointments  to  offices 

not  in  the  schedule.  And,  even  with  respect  to  the  reserved 

offices,  it  left  a  power  of  appointing  outsiders  under  exceptional 

circumstances.  This  power  can  only  be  exercised  where  it 

Appears  to  the  authority  making  the  appointment  that,  under 

te  circumstances  of  the  case,  it  ought  to  be  made  without 

d  to  statutory  conditions.     The  person  appointed  must 

iave  resided  for  at  least  seven  years  in  India.     If  the  post  is 

the  Revenue  or  Judicial  Departments,  the  person  appointed 

iust  pass  the  same  examinations  and  tests  as  are  required  in 

ihe  case  of  the  covenanted  civil  service.  The  appointment 

is  provisional  only,  and  must  be  forthwith  reported  to  the 

Secretary  of  State  in  Council  with  the  special  reasons  for 

making  it,  and  unless  approved  within  twelve  months  by  the 

Secretary  of  State  it  becomes  void.2 

The  Indian  Councils  Act,  1861  (24  &  25  Viet.  c.  67),  modi-  Indian 

fied   the   constitution   of   the   governor-general's   executive  ActTi86i. 
council  and  remodelled  the  Indian  legislatures. 

A  fifth  ordinary  member  was  added  to  the  governor- 

general's  council.  Of  the  five  ordinary  members,  three  were 
required  to  have  served  for  ten  years  in  India  under  the 

Company  or  the  Crown,  and  one  was  to  be  a  barrister  or 

advocate  of  five  years'  standing.  Power  was  retained  to 
appoint  the  commander-in-chief  an  extraordinary  member.3 

Power  was  given  to  the  governor -general,  in  case  of  his 
absence  from  headquarters,  to  appoint  a  president  of  the 

council,  with  all  the  powers  of  the  governor-general  except 
those  with  respect  to  legislation.  And,  in  such  case,  the 

1  This  schedule  is  still  in  force.    Digest,  s.  93. 
2  This  provision  still  exists.    Ibid.  s.  95.  3  Ibid.  39,  40. H  2 
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governor-general  might  invest  himself  with  all  the  powers 

exercisable  by  the  Governor-General  in  Council,  except  the 

powers  with  respect  to  legislation.1 

For  purposes  of  legislation  the  governor-general's  council 
was  reinforced  by  additional  members,  not  less  than  six  nor 

more  than  twelve  in  number,  nominated  by  the  governor- 
general  and  holding  office  for  two  years.  Of  these  additional 

members,  not  less  than  one-half  were  to  be  non-official,  that 

is  to  say,  persons  not  in  the  civil  or  military  service  of  the 

Crown.2  The  lieutenant-governor  of  a  province  was  also  to 

be  an  additional  member  whenever  the  council  held  a  legisla- 
tive sitting  within  his  province. 

The  Legislative  Council  established  under  the  Act  of  1853 

had  modelled  its  procedure  on  that  of  Parliament,  and  had 

shown  what  was  considered  an  inconvenient  degree  of  in- 

dependence by  asking  questions  as  to,  and  discussing  the 

propriety  of,  measures  of  the  Executive  Government.3  The 
functions  of  the  new  Legislative  Council  were  limited  strictly 

to  legislation,  and  it  was  expressly  forbidden  to  transact 

any  business  except  the  consideration  and  enactment  of 

legislative  measures,  or  to  entertain  any  motion  except  a 

motion  for  leave  to  introduce  a  Bill,  or  having  reference  to 

a  Bill  actually  introduced.4 
Measures  relating  to  the  public  revenue  or  debt,  religion, 

military  or  naval  matters,  or  foreign  relations,  were  not 

to  be  introduced  without  the  governor-general's  sanction. 
The  assent  of  the  governor-general  was  required  to  every 
Act  passed  by  the  council,  and  any  such  Act  might  be 

1  See  Digest,  ss.  45,  47. 

1  These  provisions  have  been  modified  by  subsequent  legislation.     See 
Digest,  s.  60. 

3  It  had,  among  other  things,  discussed  the  propriety  of  the  grant  to 
the  Mysore  princes.     See  Proceedings   of  Legislative  Council  for  1860, 

pp.  1343-1402. 
4  24  &  25  Viet.  c.  67,  s.  19.     As  to  the  object  with  which  this  section 

was  framed,  see  paragraph  24  of  Sir  Charles  Wood's  dispatch  of  August  9, 
1 86 1.    The  restrictions  imposed  in  1861  were  relaxed  in  1892  (55  &  56  Viet, 
c.  14,  s.  2),  and  have  been  further  relaxed  since.     Digest,  s.  64. 
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disallowed  by  the  Queen,  acting  through  t lie " Secretary  'of State. 

The  legislative  power  of  the  Governor-General  in  Council 

was  declared  to  extend  to  making  laws  and  regulations  for 

repealing,  amending,  or  altering  any  laws  or  regulations 

for  the  time  being  in  force  in  the  '  Indian  territories  now 

under  the  dominion  of  Her  Majesty,'  *  and  to  making  laws 
and  regulations  for  all  persons,  whether  British  or  native, 

foreigners  or  others,  and  for  all  courts  of  justice,  and  for 

all  places  and  things  within  the  said  territories,  and  for  all 
servants  of  the  Government  of  India  within  the  dominions 

of  princes  and  States  in  alliance  with  Her  Majesty.2  But 

there  were  express  savings  for  certain  Parliamentary  enact- 

ments, for  the  general  authority  of  Parliament,  and  for  any 

part  of  the  unwritten  laws  or  constitution  of  the  United 

Kingdom  whereon  the  allegiance  of  the  subject  or  the 

sovereignty  of  the  Crown  may  depend. 

An  exceptional  power  was  given  to  the  governor-general, 
in  cases  of  emergency,  to  make,  without  his  council, ordinances, 

which  were  not  to  remain  in  force  for  more  than  six  months.3 

Doubts  had  for  some  time  existed  as  to  the  proper  mode 

of  legislating  for  newly  acquired  territories  of  the  Company. 
When  Benares  and  the  territories  afterwards  known  as  the 

North-Western  Provinces  were  annexed,  the  course  adopted 
was  to  extend  to  them,  with  some  variations,  the  laws  and 

regulations  in  force  in  the  older  provinces  of  Bengal,  Bihar, 

and  Orissa.  But  when  the  Saugor  and  Nerbudda  territories 

were  acquired  from  the  Marathas  by  Lord  Hastings,  and 

when  Assam,  Arakan,  and  Tenasserim  were  conquered  in 

1824,  and  Pegu  in  1852,  these  regions  were  specially  exempted 

Prom  the  Bengal  Regulations,  instructions,  however,  being 

jiven  to  the  officers  administering  them  to  conduct  their 

>rocedure  in  accordance  with  the  spirit  of  the  regulations,  so 

1  Explained  by  55  &  56  Viet.  c.  14,  s.  3.    Digest,  s.  63. 
2  These  powers  were  extended  by  28  &  29  Viet.  c.  17,  s.  i,  and  32  &  33 

Viet.  c.  98,  s.  i.    See  Digest,  s.  63.  3  See  Digest,  s.  69. 
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far  as  they  were  suitable  to  the  circumstances  of  the  country.1 
And  when  the  Punjab  was  annexed  the  view  taken  was  that 

the  Governor-General  in  Council  had  power  to  make  laws  for 

the  new  territory,  not  in  accordance  with  the  forms  prescribed 

by  the  Charter  Acts  for  legislation,  but  by  executive  orders, 

corresponding  to  the  Orders  in  Council  made  by  the  Crown 
for  what  are  called  Crown  Colonies.  Provinces  in  which  this 

power  was  exercised  were  called  '  non-regulation  provinces  '  to 

distinguish  them  from  the  '  regulation  provinces,'  which  were 
governed  by  regulations  formally  made  under  the  Charter 

Acts.  A  large  body  of  laws  had  been  passed  under  this 

power  or  assumed  power,  and  in  order  to  remove  any  doubts 

as  to  their  validity  a  section  was  introduced  into  the  Indian 

Councils  Act,  1861,  declaring  that  no  rule,  law,  or  regulation 

made  before  the  passing  of  the  Act  by  the  governor -general 
or  certain  other  authorities  should  be  deemed  invalid  by  reason 

of  not  having  been  made  in  conformity  with  the  provisions  of 

the  Charter  Acts.2 

The  power  of  legislation  which  had  been  taken  away  from 

the  Governments  of  Madras  and  Bombay  by  the  Charter  Act  of 

1833  was  restored  to  them  by  the  Act  of  1861.  The  councils 

of  the  governors  of  Madras  and  Bombay  were  expanded  for 

legislative  purposes  by  the  addition  of  the  advocate -general 
and  of  other  members  nominated  on  the  same  principles  as  the 

additional  members  of  the  governor-general's  council.3  No 
line  of  demarcation  was  drawn  between  the  subjects  reserved 

for  the  central  and  the  local  legislatures  respectively ;  but 

the  previous  sanction  of  the  governor-general  was  made 

requisite  for  legislation  by  the  local  legislature  in  certain 

1  Chesney's  Indian  Polity  (3rd  ed.),  pp.  58,  64. 
2  Indian  legislation  subsequently  became  necessary  for  the  purpose  of 

ascertaining  and  determining  the  rules  which  had  been  thus  validated 

in  general  terms.     See  Sir  James   Stephen's  speech  in  the  Legislative 
Council  in  the  debate  on  the  Punjab  Laws  Acts,  March  26,  1872,  and  the 

chapter  contributed  by  him  to  Sir  W.  Hunter's  Life  of  Lord  Mayo,  vol.  ii. 
pp.  214-221. 

3  These  provisions  have  also  been  modified  by  subsequent  legislation. 
See  Digest,  ss.  71,  76,  77. 
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cases,  and  all  Acts  of  the  local  legislature  required  the  sub- 

sequent assent  of  the  governor-general  in  addition  to  that 
of  the  Governor,  and  were  made  subject  to  disallowance  by 

the  Crown,  as  in  the  case  of  Acts  of  the  governor-general's 
council.  There  were  also  the  same  restrictions  on  the  pro- 

ceedings of  the  local  legislatures.1 

The  governor-general  was  directed  to  establish,  by  procla- 

mation, a  legislative  council  for  Bengal,2  and  was  empowered 
to  establish  similar  councils  for  the  North-Western  Provinces 

and  for  the  Punjab.3  These  councils  were  to  consist  of  the 

lieutenant-governor  and  of  a  certain  number  of  nominated 
councillors,  and  were  to  be  subject  to  the  same  provisions 

as  the  local  legislatures  for  Madras  and  Bombay. 

The  Act  also  gave  power  to  constitute  new  provinces  for 

legislative  purposes  and  appoint  new  lieutenant-governors, 

and  to  alter  the  boundaries  of  existing  provinces.4 
The  amalgamation  of  the  supreme  and  sadr  courts,  that  is  Indian 

to  say,  of  the  courts  representing  the  Crown  and  the  Company  Courts 

respectively  at  the  presidency  towns,  had  long  been  in  con-     ct'  l 
templation,  and  was  carried  into  effect  by  the  Indian  High 

Courts  Act,  i86i.5 

By  this  Act  the  Queen  was  empowered  to  establish,  by 

letters  patent,6  high  courts  of  judicature  in  Calcutta,  Madras, 

and  Bombay,  and  on  their  establishment  the  old  chartered 

supreme  courts  and  the  old  '  Sadr  Adalat '  Courts  were  to 
be  abolished,  the  jurisdiction  and  the  powers  of  the  abolished 

>urts  being  transferred  to  the  new  high  courts. 

Each  of  the  high  courts  was  to  consist  of  a  chief  justice 

and  not  more  than  fifteen  judges,  of  whom  not  less  than 

1  See  note  4,  p.  100. 
2  A  legislative  council  for  Bengal  was  established  by  a  proclamation  of 

January  18,  1862. 

A  legislative  council  was  established  for  the  North-Western  Provinces 
id  Oudh  (now  United  Provinces  of  Agra  and  Oudh)  in  1886,  and  for  the 
mjab  in  1897. 

4  ss.  46,  47.    Digest,  s.  74.  5  24  &  25  Viet.  c.  104. 
6  The  letters  patent  or  charters  now  in  force  with  respect  to  these  three 

high  courts  bear  date  December  28,  1865. 
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one-third,  including  the  chief  justice,  were  to  be  barristers,  and 
not  less  than  one-third  were  to  be  members  of  the  covenanted 

civil  service.  All  the  judges  were  to  be  appointed  by  and 

to  hold  office  during  the  pleasure  of  the  Crown.  The  high 

courts  were  expressly  given  superintendence  over,  and  power 

to  frame  rules  of  practice  for,  all  the  courts  subject  to  their 

appellate  jurisdiction.1 
Power  was  given  by  the  Act  to  establish  another  high 

court,  with  the  same  constitution  and  powers  as  the  high 

courts  established  at  the  presidency  towns.2 
The  Indian  High  Courts  Act  of  1861  closed  the  series 

of  constitutional  statutes  consequent  on  the  transfer  of  the 

government  of  India  to  the  Crown.  Such  Acts  of  Parliament 

as  have  since  then  been  passed  for  India  have  done  little  more 

than  amend,  with  reference  to  minor  points,  the  Acts  of  1858 
and  1861. 

The  Indian  High  Courts  Act,  1865, 3  empowered  the  Governor- 
General  in  Council  to  pass  orders  altering  the  limits  of  the 

jurisdiction  of  the  several  chartered  high  courts  and  enabling 

them  to  exercise  their  jurisdiction  over  native  Christian 

subjects  of  Her  Majesty  resident  in  Native  States. 

Another  Act  of  the  same  year,  the  Government  of  India 

Act,  i865,4  extended  the  legislative  powers  of  the  governor- 

general's  council  to  all  British  subjects  in  Native  States, 
whether  servants  of  the  Crown  or  not,5  and  enabled  the 

Governor-General  in  Council  to  define  and  alter,  by  proclama- 
tion, the  territorial  limits  of  the  various  presidencies  and 

lieutenant-governorships  .6 

The  Government  of  India  Act,  i869,7  vested  in  the  Secretary 
of  State  the  right  of  filling  all  vacancies  in  the  Council  of 

India,  and  changed  the  tenure  of  members  of  the  council 

1  See  Digest,  ss.  96-103. 

2  s.  1 6.     Under  this  power  a  high  court  was  established  at  Allahabad 
in  1866.    It  is  probable  that  the  power  was  thereby  exhausted. 

3  28  &  29  Viet.  c.  15.    Digest,  s.  104. 
4  28  &  29  Viet.  c.  17.  5  See  Digest,  s.  63. 
6  Ibid.  57.  7  32  &  33  Viet.  c.  97. 
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>m  a  tenure  during  good  behaviour  to  a  term  of  ten  years, 

also  transferred  to  the  Crown  from  the  Secretary  of  State 

Council  the  right  of  filling  vacancies  in  the  offices  of  the 
lembers  of  the  councils  in  India. 

The  Indian  Councils  Act,  I.869,1  still  further  extended 

legislative  powers  of  the  governor-general's  council  by 
ibling  it  to  make  laws  for  all  native  Indian  subjects  of  Her 

[ajesty  in  any  part  of  the  world,  whether  in  India  or  not. 

A  very  important  modification  in  the  machinery  for  Indian 

jislation  was  made  by  the  Government  of  India  Act,  1870. 2 

has  been  seen  that  for  a  long  time  the  governor-general 
Sieved  himself  to  have  the  power  of  legislating  by  executive 

ler  for  the  non-regulation  provinces.  The  Indian  Councils 
)t  of  1861,  whilst  validating  rules  made  under  this  power  in 

past,  took  away  the  power  for  the  future.  The  Act  of 

[870  practically  restored  this  power  by  enabling  the  governor- 
general  to  legislate  in  a  summary  manner  for  the  less 

advanced  parts  of  India.3  The  machinery  provided  is  as 
follows.  The  Secretary  of  State  in  Council,  by  resolution, 

declares  the  provisions  of  section  I  of  the  Act  of  1870  ap- 
plicable to  some  particular  part  of  a  British  Indian  province. 

Thereupon  the  Governor  in  Council,  lieutenant-governor, 

lieutenant-governor  in  Council,  or  chief  commissioner  of  the 

province,  may  at  any  time  propose  to  the  Governor-General 

in  Council  drafts  of  regulations  for  the  peace  and  good  govern- 
ment of  that  part,  and  these  drafts,  when  approved  and 

assented  to  by  the  Governor -General  in  Council,  and  duly 
gazetted,  have  the  same  force  of  law  as  if  they  had  been 

formally  passed  at  sittings  of  the  Legislative  Council.  This 

machinery  has  been  extensively  applied  to  the  less  advanced 

districts  of  the  different  Indian  provinces,  and  numerous  regu- 
lations have  been,  and  are  constantly  being,  made  under  it. 

1  32  &  33  Viet.  c.  98.    See  Digest,  s.  63. 
2  33  &  34  Viet.  c.  3.    Digest,  s.  68. 
3  This  restoration  of  a  power  of  summary  legislation  was  strongly  advo- 

cated by  Sir  H.  S.  Maine.    See  Minutes  by  Sir  H.  S.  Maine,  pp.  153,  156. 
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The  same  Act  of  1870  contained  two  other  provisions  of 

considerable  importance.  One  of  them  (s.  5)  repeated  and 

strengthened  the  power  of  the  governor-general  to  overrule 

his  council.1  The  other  (s.  6),  after  reciting  the  expediency 
of  giving  additional  facilities  for  the  employment  of  natives  of 

India  '  of  proved  merit  and  ability '  in  the  civil  service 
of  Her  Majesty  in  India,  enabled  any  native  of  India  to 

be  appointed  to  any  '  office,  place,  or  employment '  in  that 
service,  notwithstanding  that  he  had  not  been  admitted  to 

that  service  in  the  manner  directed  by  the  Act  of  1858,  i.e. 

by  competition  in  England.  The  conditions  of  such  appoint- 

ments were  to  be  regulated  by  rules  made  by  the  Governor- 
General  in  Council,  with  the  approval  of  the  Secretary  of 

State  in  Council.2  The  result  of  these  rules  was  the  '  statutory 

civilian,'  who  has  now  been  merged  in  or  superseded  by  the 
'  Provincial  Service.' 

Two  small  Acts  were  passed  in  1871,  the  Indian  Councils 

Act,  1871  (34  &  35  Viet.  c.  34),3  which  made  slight  extensions 
of  the  powers  of  local  legislatures,  and  the  Indian  Bishops  Act, 

1871  (34  &  35  Viet.  c.  62),  which  regulated  the  leave  of  absence 

of  Indian  bishops. 

An  Act  of  1873  (36  Viet.  c.  17)  formally  dissolved  the 

East  India  Company  as  from  January  I,  1874. 

The  Indian  Councils  Act,  1874  (37  &  38  Viet.  c.  91),  enabled 

a  sixth  member  of  the  governor-general's  council  to  be  ap- 
pointed for  public  works  purposes. 

The  Council  of  India  Act,  1876  (39  &  40  Viet.  c.  7),  enabled 

the  Secretary  of  State,  for  special  reasons,  to  appoint  any 

person  having  professional  or  other  peculiar  qualifications 
to  be  a  member  of  the  Council  of  India,  with  the  old  tenure, 

'  during  good  behaviour,'  which  had  been  abolished  in  i869-4 
1  See  Digest,  s.  44.    It  will  be  remembered  that  Lord  Lytton  acted  under 

this  power  when  he  exempted  imported  cotton  goods  from  duty  in  1879. 
2  See  ibid.  94. 

3  This  Act  was  passed  in  consequence  of  the  decision  of  the  Bombay  High 
Court  in  R.  v.  Reay,  7  Bom.  Cr.  6.    See  note  on  s.  79  of  Digest. 

4  This  power  was  exercised  in  the  case  of  Sir  H.  S.  Maine,  and  was  pro- 
bably conferred  with  special  reference  to  him.     It  has  since  been  repealed. 
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In  the  same  year  was  passed  the  Royal  Titles  Act,  1876 
(39  &  40  Viet.  c.  10),  which  authorized  the  Queen  to  assume 

the  title  of  Empress  of  India. 

The  Indian  Salaries  and  Allowances  Act,  1880  (43  &  44 

Viet.  c.  3),  enabled  the  Secretary  of  State  to  regulate  by  order 

certain  salaries  and  allowances  which  had  been  previously  fixed 

by  statute.1 
The  Indian  Marine  Service  Act,  1884  (47  &  48  Viet.  c.  38), 

enabled  the  Governor-General  in  Council  to  legislate  for  main- 
taining discipline  in  a  small  marine  establishment,  now  called 

the  Royal  Indian  Marine,  the  members  of  which  were 

neither  under  the  Naval  Discipline  Act  nor  under  the  Merchant 

Shipping  Acts.2 
The  Council  of  India  Reduction  Act,  1889  (52  &  53  Viet, 

c.  65),  authorized  the  Secretary  of  State  to  abstain  from  filling 
vacancies  in  the  Council  of  India  until  the  number  should 

be  reduced  to  ten. 

The  Indian  Councils  Act,  1892  (55  &  56  Viet.  c.  14), 
authorized  an  increase  in  the  number  of  the  members  of  the 

Indian  legislative  councils,  and  empowered  the  Governor- 
General  in  Council,  with  the  approval  of  the  Secretary  of 

State  in  Council,  to  make  rules  regulating  the  conditions 

under  which  these  members  are  to  be  nominated.3  At 

the  same  time  the  Act  relaxed  the  restrictions  imposed 

by  the  Act  of  1861  on  the  proceedings  of  the  legisla- 
tive councils  by  enabling  rules  to  be  made  authorizing 

the  discussion  of  the  annual  financial  statement,  and  the 

asking  of  questions,  under  prescribed  conditions  and  re- 
strictions. 

The  Act  also  cleared  up  a  doubt  as  to  the  meaning  of  an 
enactment  in  the  Indian  Councils  Act  of  1861,  modified  some 

of  the  provisions  of  that  Act  about  the  office  of  '  additional 

members  '  of  legislative  councils,  and  enabled  local  legislatures, 
with  the  previous  sanction  of  the  governor-general,  to  repeal 

1  See  Digest,  as.  80,  113.  2  See  ibid.  63. 
3  See  ibid.  60,  71,  73. 
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or  alter  Acts  of  the  governor-general's  council  affecting  their 

province.1 
The  Madras  and  Bombay  Armies  Act,  1893  (56  &  57  Viet, 

c.  62),  abolished  the  offices  of  commanders-in-chief  of  the 

Madras  and  Bombay  armies,  and  thus  made  possible  a  sim- 
plification of  the  Indian  military  system  which  had  been 

asked  for  persistently  by  four  successive  viceroys.2 
The  Contracts  (India  Office)  Act,  1903  (3  Edw.  VII,  c.  n), 

declared  the  mode  in  which  certain  contracts  might  be  made 

by  the  Secretary  of  State  in  Council.3 

The  Indian  Councils  Act,  1904  (4  Edw. VII,  c.  26),  while  con- 

tinuing the  power  to  appoint  a  sixth  member  of  the  Governor- 
GeneraFs  Council,  removed  the  necessity  for  appointing  him 

specifically  for  public  works  purposes.4 
The  Council  of  India  Act,  1907  (7  Edw.  VII,  c.  35),  modified 

the  constitution  of  the  Council  of  India. 

The  Indian  Councils  Act,  1909  (9  Edw.  VII,  c.  4),  the  passage 

of  which  will  always  be  associated  with  the  name  of  Lord 

Morley  of  Blackburn,  made  important  changes  in  the  consti- 
tution and  functions  of  the  Indian  legislative  counbils,  and 

gave  power  to  make  changes  in  the  executive  governments 

of  the  Indian  provinces. 

The  introduction  of  the  measure  was  preceded  by  dis- 

cussions and  correspondence,  which  began  in  Lord  Morley's 
first  year  of  office  as  Secretary  of  State  for  India,  and  extended 

over  a  period  of  nearly  three  years. 

In  1906  the  Viceroy,  Lord  Minto,  drew  up  a  minute  in 

which  he  reviewed  the  political  situation  in  India,  and  pointed 

out  how  the  growth  of  education,  encouraged  by  British  rule, 

1  See  Digest,  s.  76.     In  the  absence  of  this  power  the  sphere  of  action 
of  the  then  new  legislature  for  the  North-Western  Provinces  and  Oudh  was 
confined  within  an  infinitesimal  area. 

2  Administrative  reforms  in  India  are  not  carried  out  with  undue  pi 
cipitancy.    The  appointment  of  a  single  commander-in-chief  for  India,  wit 
four  subordinate   commanders   under    him,   was   recommended   by  Loi 
William    Bentinck,  Sir  Charles  Metcalfe,  and  others  in   1833.     (Furtl 

Papers  respecting  the  East  India  Company's  Charter,  1833.) 
3  See  Digest,  s.  32.  4  See  Digest,  s.  39. 
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had  led  to  the  rise  of  important  classes  claiming  equality  of 

citizenship,  and  aspiring  to  take  a  larger  part  in  shaping  the 

policy  of  the  government.  He  then  appointed  a  committee 

of  his  council  to  consider  the  group  of  questions  arising  out 
of  these  novel  conditions.  From  the  discussion  thus  com- 

menced was  developed  a  tentative  project  of  reform,  which 

was  outlined  in  a  Home  Department  letter  to  local  govern- 

ments dated  August  24,  1907.  This  letter,  after  having 

received  approval  by  the  Secretary  of  State  in  Council,  was 

laid  before  Parliament,  and  was  published  in  England  and 

India.1  The  local  governments  to  whom  it  was  addressed 
were  instructed  to  consult  important  bodies  and  individuals 

representative  of  various  classes  of  the  community  before 

submitting  their  own  conclusions  to  the  Government  of  India. 

The  replies  were  received  in  due  course,  and  are  to  be  found 

in  the  '  colossal  blue  books  '  appended  to  a  letter  from  the 
Government  of  India,  dated  October  I,  1908,  in  which  the 

situation  was  again  reviewed,  and  revised  proposals  were 

formulated.  The  views  of  the  Secretary  of  State  on  these 

proposals  were  expressed  in  a  dispatch  dated  November  27, 

I9o8,2  and  were  expounded  by  Lord  Morley  in  a  speech 
delivered  in  the  House  of  Lords  on  December  17,  1908. 

Reference  was  made  to  the  subject  in  the  King's  speech 
which  ushered  in  the  session  of  1909,  and  in  the  debates  on 

the  address  in  reply.  The  Bill  embodying  the  proposals  of 

the  Government,  so  far  as  they  required  Parliamentary 

authority,  was  presented  by  Lord  Morley  on  February  17? 

)09,  and  was  read  a  second  time,  after  a  debate  of  two  days, 

February  24.  It  passed  through  committee  on  March  4, 

and  was  considered  on  report,  read  a  third  time,  and  passed 

by  the  House  of  Lords  on  March  9.  In  the  House  of  Commons 

the  Bill  was  read  a  second  time  on  April  I,  was  considered  in 

1  East  India  (Advisory  and  Legislative  Councils,  &c.),  1907,  Cd.  3710. 
2  The  letter  of  October  i,  1908,  and  the  dispatch  of  November  27, 1908, 

are  to  be  found  in  vol.  i  of  the  Blue  Book  entitled  East  India  (Advisory  and 

Legislative  Councils,  &c.),  1908,  Cd.  4425.     The  replies  from  the  Local 
Governments  are  embodied  in  separate  volumes. 
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committee  on  April  19,  and  on  April  26  was  considered  on 

report,  read  a  third  time,  and  passed  with  amendments.  The 

Commons'  amendments  were  considered  on  May  4  and  agreed 
to  with  an  important  modification  which  was  accepted  by 

the  Commons.  The  Act  thus  passed  received  the  Royal  Assent 

on  May  25,  1909. 

The  only  important  change  in  the  Bill  during  its  passage 

through  Parliament  related  to  the  creation  of  executive 

councils  for  provinces  under  lieutenant-governors.  Clause  3 
of  the  Bill  as  introduced  enabled  the  Governor-General  in 

Council,  with  the  approval  of  the  Secretary  of  State  in 

Council,  by  proclamation,  to  create  an  executive  council  for 

any  such  province.  This  clause  was  struck  out  by  the  House 

of  Lords,  restored  by  the  House  of  Commons,  and  eventually 

agreed  to  in  the  modified  form  in  which  it  now  stands  as 

s.  3  of  the  Act. 
In  the  course  of  the  debates  on  the  Bill  much  was  said 

about  Lord  Morley's  announcement  of  his  intention  to 

appoint  a  native  of  India  to  a  post  on  the  Governor-General's 
council.  This  subject  was  not  strictly  relevant  to  the 

Bill,  because,  as  was  explained,  the  power  of  making 

these  appointments  is  free  from  any  restriction  as  to 

race,  creed,  or  place  of  birth.  Effect  was  given  to  Lord 

Morley's  intention  by  the  appointment  of  Mr.  Sinha,  in 
March,  1909,  to  the  post  of  law  member  of  the  Governor- 

General's  council.  This  appointment  carried  a  step  further 
the  policy  adopted  in  1907,  when  two  natives  of  India  were 

placed  on  the  Secretary  of  State's  council.  In  pursuance  of 
the  same  policy  natives  of  India  have  been  placed  on  the 

executive  councils  for  Bengal,  Madras,  and  Bombay,  and  for 
Bihar  and  Orissa. 

Under  s.  I  of  the  Act  the  '  additional '  members  of  the 
Indian  legislative  councils,  i.e.  those  other  than  the  members 

of  the  executive  councils,  must,  instead  of  being  all  nominate 
include  elected  members. 

By  s.  2  power  was  given  to  raise  the  number  of  members 

>rs 

: 
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The  Blue  Book  begins  with  a  notification  fixing  November  15 

1909,  as  the  date  at  which  the  provisions  of  the  Act  were  tc 

come  into  operation. 

Then  follow,  under  the  headings  Nos.  II  to  IX,  regulations 
and  rules  for  the  nomination  and  election  of  the  members  oi 

the  several  legislative  councils  of  India,  other  than  those  whc 

are  such  members  by  virtue  of  being  members  of  the  executive 

councils.  The  regulations  were,  in  the  case  of  each  council, 

of  a  general  character,  and  related  to  such  matters  as  number, 

qualifications,  term  of  office,  and  mode  of  filling  vacancies. 

The  rules,  which  were  scheduled  to  the  regulations,  were  more 

detailed,  and  prescribed  the  mode  in  which  the  several 

elections  were  to  be  made.  These  regulations  and  rules  are 

now  superseded  by  revised  regulations  issued  in  I9I2.1 
In  No.  X  are  to  be  found  important  rules  regulating  the 

business  of  the  Governor-General's  legislative  council,  and 
relating  to  (i)  the  discussion  of  the  annual  financial  statement; 

(2)  the  discussion  of  matters  of  general  public  interest,  and 

(3)  the  asking  of  questions.2 
No.  XI  is  a  Home  Department  resolution  of  the  Government 

of  India,  dated  November  15,  1909,  which  describes  in  general 

terms  the  nature  of  the  changes  made  by  the  Act  of  1909, 

and  the  regulations  under  it,  and  has  appended  to  it  a  table 

showing  the  constitutions  of  the  several  legislative  councils.3 
The  changes  made  in  the  legislative  councils  by  the  Act  of 

1909,  and  the  regulations  under  it,  as  revised  in  1912,  may 

be  considered  under  the  heads  of  (A)  Constitution  and  (B) 

Functions.4 

1  See  below,  p.  135.  2  See  Appendix  II. 
3  This  table  is  now  superseded  by  a  new  table  showing  the  constitution 

of  the  councils  under  the  regulations  as  revised  in  1912.     See  Appendix  I. 

4  For  the  sake  of  convenience  the  changes  include  the  alterations  made 
in  pursuance  of  the  territorial  distributions  consequent  on  the  Coronation 
Durbar. 
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A.    CONSTITUTION 

The  constitution  of  the  councils  is  changed  in  three  respects  : 
1.  Numbers  ; 

2.  Proportion  of  official  and  non-official  members  ; 
3.  Methods  of  appointment  or  election. 

i.  Numbers.  The  Indian  Councils  Act,  1892,  increased 

le  size  of  the  legislative  councils  constituted  under  the 
ct  of  1861.  The  maximum  of  additional  members  was 

dsed  from  12  to  16  in  the  Governor-General's  council, 
nd  from  8  to  20  in  the  Madras  and  Bombay  councils, 

he  limit  of  number  of  the  Bengal  council  was  raised  to  20, 

lat  of  the  United  (then  North- Western)  Provinces  to  15.  The 
unjab  and  Burma  obtained  legislative  councils  in  1897,  and 

astern  Bengal  and  Assam  1  in  1905,  the  maximum  strength 
eing  fixed  at  15  in  the  first  two,  and  20  in  the  third. 
These  numbers  are  now  doubled  or  more  than  doubled, 

be  additional  members  of  the  Governor-General's  council  are 
>  be  not  more  than  60,  the  additional  members  of  the  councils 

:  Bengal,  Madras,  and  Bombay,  and  the  members  of  the 

mncils  of  the  United  Provinces,  and  of  Bihar  and  Orissa, 

re  to  be  not  more  than  50.  In  the  Punjab  and  Burma 

he  maximum  is  raised  to  30.  In  computing  the  number 

members  of  the  Governor-General's  council,  8  must  be 

Ided  to  the  '  additional '  members,  namely,  the  6  ordinary 
lembers  of  the  executive  council,  the  commander-in-chief, 

nd  the  lieutenant-governor  or  chief  commissioner  of  the 
rovince  in  which  the  council  sits.  Similarly  there  are  now 

n  the  Madras  and  Bombay  legislative  councils  4  ex  officio 

lembers,  namely,  in  each  case,  the  3  members  of  the  executive 

)uncil  and  the  advocate -general ;  and  on  the  legislative 
mncils  for  Bengal  and  for  Bihar  and  Orissa  there  are  the 

ordinary  members  of  each  of  the  new  executive  councils. 

1  Eastern  Bengal  is  now  merged  in  Bengal,  and  the  provinces  of  Bihar 
id  Orissa  and  of  Assam  have  separate  legislative  councils. 
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Thus  the  actual  strength  of  the  legislative  councils  under  th 

new  law  is  as  follows  : l 

Legislative  Council  of  — 
Number  under  Regula- 

tions of  1912. 
Maximum  number 
under  Act  of  1909. 

India         
Madras   . 

68 

48 

68 CA 

Bombay         
Bengal      

48 

C3 
54 
53 United  Provinces    . 

Bihar  and  Orissa     . 
Punjab     
Burma    . 

49 
44 26 

17 

50 

53 

30 

V) 

Assam       
2=; J 

so 

2.  Proportion  of  official  and  non-official  members. 
Under  the  Act  of  1861  at  least  one -half  of  the  additions 

members  of  the  legislative  councils  of  the  Governor-Generc 
and  of  the  governors  of  Madras  and  Bombay,  and  at  leas 

one-third  of  the  members  of  the  other  legislative  council 

had  to  be  non-official.  An  official  majority  was  not  require 
by  statute,  but  in  practice  was  always  maintained  before  tl 

Act  of  1909,  except  in  Bombay,  where  the  official  memb 

had  been  for  some  years  in  a  minority. 

Under  the  regulations  of  1909  and  1912  there  must  be 

official  majority  in  the  Governor-General's  legislative  coun 
and  a  non-official  majority  in  all  the  other  legislative  counc 
The  existing  proportions,  as  fixed  by  the  regulations,  are 
follows  : 

Legislative  Council  of  — 
Officials. 

Non-Officials. 
Majorit 

India 16 

32 

Official 

4 

Madras 20 
26 

Non-offici 

6 

Bombay         
Bengal      

18 
10 

28 1.2 

10 

IT. 

United  Provinces    . 
Bihar  and  Orissa     . 
Punjab           
Burma      
Assam 

20 

18 
10 6 

27 

25 

14 

9 

I  c 

7 
7 
4 
3 
6 

1  Excluding  in  each  case  the  head  of  the  Government,  i.  e.  the  Govei 
General,  Governor,  Lie   ̂ nant-Governor,  or  Chief  Commissioner. 
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These  figures  exclude  in  each  case  the  head  of  the  govern- 

ment,   i.e.    the    Governor-General,    Governor,    Lieutenant- 
/  Governor,  or  Chief  Commissioner.  They  also  leave  out  of 

account  the  two  '  expert '  members  or,  in  the  case  of  Bihar 
and  Orissa  and  of  Assam,  the  one  expert  member,  who  may  be 
appointed  from  time  to  time  as  occasion  requires,  and  who 

may  be  either  official  or  non-official.1  Any  alteration  in  the 
number  of  the  executive  council  would  affect  the  proportions. 

It  will  be  observed  that  these  proportions  are  fixed  by  the 

regulations,  not  by  statute.  They  were  so  fixed  in  pursuance 

of  the  policy  announced  by  the  Secretary  of  State,  who  was  of 

opinion  that  while  it  was  necessary  to  maintain  an  official 

majority  in  the  Governor-General's  council,  this  was  not 
necessary  or  desirable  in  the  case  of  the  other  councils.  Refusal 

;  by  the  provincial  councils  to  pass  necessary  legislation  may 

be  met  by  exercise  of  the  power  vested  in  the  Governor- 

General's  Council  to  legislate  for  any  part  of  India.  Undesir- 
i   able  legislation  may  be  checked  by  the  power  of  veto  reserved 

I  to  the  head  of  the  government. 

3.  Methods  of  appointment  or  election. 

3      Under  the  Act  of  1861  the  '  additional '  members  of  the 
i  legislative  councils  were  nominated  by  the  Governor-General, 

]  governor,  or  lieutenant-governor,  the  only  restriction  on  his 

discretion  being  the  requirement  to  maintain  a  due  proportion 
nofficial  members. 

y  the  Act  of  1892  the  nominations  were  required  to  be  in 

accordance  with  regulations  made  by  the  Governor-General 

in  council  and  approved  by  the  Secretary  of  State.  Under  the 

regulations  so  made  a  certain  number  of  these  nominations 

had  to  be  made  on  the  recommendation  of  specified  persons, 

bodies,  and  associations,  the  intention  being  to  give  a  represen- 

tative character  to  the  persons  so  nominated.  There  was  no 

obligation  to  accept  the  recommendation,  but  in  practice  it 

1  There  is  no  provision  for  the  appointment  of  experts,  as  such,  on  the 
Governor- General's  legislative  council,  but  experts  could  be  placed  on  the 
Council,  when  occasion  requires,  under  his  powers  of  nominating  members- 

I  2 
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was  never  refused.  In  the  case  of  other  nominations  regard 

was  to  be  had  to  the  due  and  fair  representation  of  the  different 

classes  of  the  community.  Under  the  Act  of  1909  the 

additional  members  must  include  not  only  nominated  mem- 
bers, but  also  members  elected  in  accordance  with  regulations 

made  under  the  Act,  and  the  regulations  of  November,  1909, 

as  amended  in  1912,  give  effect  to  this  requirement. 

There  is  a  separate  set  of  regulations  for  every  legislative 

council,  and  scheduled  to  each  set  are  detailed  rules  as  to  the 
method  of  election. 

The  provisions  of  the  regulations  themselves  are  of  a  more 

general  character,  and  those  framed  for  the  Governor-General's 
council  may  be  treated  as  typical. 

They  begin  by  fixing  the  number  of  '  additional '  members  9 
classifying  them  as  elected  or  nominated,  describing  in 

general  terms  the  classes  or  bodies  by  whom  the  elected 

members  are  to  be  elected,  and  defining,  by  reference  to 

the  schedules,  the  constitution  of  the  electorates  and  the 

method  of  election.  The  constitutions  thus  provided,  both 

for  the  Governor-General's  council  and  for  the  other  legisla- 
tive councils,  will  be  found,  in  a  tabular  form,  in  an  appendix 

to  this  book.1 
The  substitution  of  a  system  of  election  for  a  system  o 

nomination  obviously  involves  the  imposition  of  certain  dis 

qualifications  for  election.  These  disqualifications  are  laic 

down  for  the  Governor-General's  council  by  Regulation  IV 

hich  provides  that — 
No  person  shall  be  eligible  for  election  as  a  member  of  the 

council  if  such  person 

(a)  is  not  a  British  subject ;   or 

(6)  is  an  official ;    or 

(c)  is  a  female  ;   or 

(d)  has  been  adjudged  by  a  competent  civil  court  to  be  o 

unsound  mind  ;   or 

(e)  is  under  twenty -five  years  of  age  ;   or 

1  Appendix  I. 
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(/)  is  an  uncertificated  bankrupt  or  an  undischarged  in- 
solvent ;   or 

((/)  has  been  dismissed  from  the  Government  service  ;   or 

(h)  has  been  sentenced  by  a  criminal  court  to  imprisonment 

for  an  offence  punishable  with  imprisonment  for  a  term 

exceeding  six  months,  or  to  transportation,  or  has  been 

ordered  to  find  security  for  good  behaviour  under  the 

Code  of  Criminal  Procedure,  such  sentence  or  order  not 

having  subsequently  been  reversed,  or  remitted,  or  the 

offender  pardoned  ;   or 

(i)  has  been  debarred  from  practising  as  a  legal  practitioner 

by  order  of  any  competent  authority  ;   or 

(k)  has  been  declared  by  the  Governor-General  in  Council  to 
be  of  such  reputation  and  antecedents  that  his  election 

would,  in  the  opinion  of  the  Governor-General  in  Council, 
be  contrary  to  the  public  interest. 

But  in  cases  (g)  (h)  (i)  and  (k)  the  disqualification  may  be 

removed  by  an  order  of  the  Governor-General  in  Council  in 
that  behalf. 

Identical  provisions  are  embodied  in  all  the  other  sets 

of  regulations,  except  that  the  powers  exercisable  by  the 

Governor-General  in  Council  may  be  exercised  by  the  local 
government. 

The  positive  qualifications  both  of  electors  and  of  candidates 

are  fixed  by  the  scheduled  rules,  but  by  the  regulations  females, 

minors,  and  persons  adjudged  to  be  of  unsound  mind  are 

disqualified  for  voting. 

Every  person  elected  or  nominated  must,  before  taking 

his  seat,  make  an  oath  or  affirmation  of  his  allegiance  to  the 
Crown. 

The  ordinary  term  of  office  of  an  '  additional '  member, 
whether  nominated  or  elected,  is  three  years.  But  official 

members  and  members  nominated  as  being  persons  who  have 

expert  knowledge  of  subjects  connected  with  proposed  or 

pending  legislation  are  to  hold  office  for  three  years  or  such 

shorter  period  as  the  Governor-General  may  at  the  time  of 
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nomination  determine.  A  member  elected  or  nominated  to 

fill  a  casual  vacancy  sits  only  for  the  unexpired  portion  of  his 

predecessor's  term.  The  effect  of  these  provisions,  which  are 
repeated  in  substance  in  all  the  sets  of  regulations,  is  that 

for  elected  members  of  the  legislative  councils  there  must  be 

a  general  election  every  three  years. 

The  regulations  provide  for  declaring  seats  vacant,  for 
choice  or  determination  of  seat  in  case  of  a  candidate  elected 

by  more  than  one  electorate,  and  for  the  case  of  failure  to 
elect. 

An  election  is  declared  to  be  invalid  if  any  corrupt  practice 

is  committed  in  connexion  therewith  by  the  candidate  elected, 

and  provision  is  made  for  the  determination  of  disputes  as 

to  the  validity  of  elections. 

The  tables  in  Appendix  I,  and,  still  more,  the  elaborate 

rules  scheduled  to  the  regulations  under  the  Act  of  1909, 

show  the  number  and  diversity  of  the  electorates  to  the 

legislative  councils,  and  the  variety  of  methods  adopted 

for  constituting  the  electorates,  and  for  regulating  their 

procedure  in  elections.  The  object  aimed  at  was  to  obtain, 

so  far  as  possible,  a  fair  representation  of  the  different  classes 

and  interests  in  the  country,  and  the  regulations  and  rules 

were  framed  for  this  purpose  in  accordance  with  local  advice, 

and  with  reference  to  the  local  conditions  of  each  province. 

The  consequent  variety  of  the  rules  makes  it  impossible  to 

generalize  their  provisions  or  to  summarize  their  contents. 

All  of  them  may  be  regarded  as  experimental,  some  of  them 

are  avowedly  temporary  and  provisional.  For  instance,  it  has 

not  yet  been  found  practicable  to  constitute  satisfactory 

electorates  for  the  representatives  of  Indian  commerce, 

except  in  the  Bombay  council,  or  for  the  representatives  of 

the  Punjab  landholders  and  Muhammadans  on  the  Governor- 

General's  council.  Under  the  existing  regulations  each  of 
these  interests  is  represented  by  nominated  members,  but 
election  is  to  be  substituted  for  nomination  as  soon  as  a 

workable  electorate  can  be  formed. 
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The  most  difficult  of  the  problems  to  be  faced  was  the 

representation  of  Muhammadans,  who  claimed  to  be  repre- 

sented as  a  separate  class  or  community.  This  problem  has 

been  attacked  in  various  ways.  One  method  adopted  is 

a  system  of  rotation.  The  representative  of  the  Bombay 

landholders  on  the  Governor-General's  council  was  elected  at 
the  first,  and  is  to  be  elected  at  the  third  and  subsequent 

alternate  elections,  by  the  landholders  of  Sind,  a  great  majority 
of  whom  are  Muhammadans,  while  at  other  elections  he  is 

to  be  elected  by  the  Sardars  of  Gujerat  or  the  Sardars  of  the 

Deccan,  a  majority  of  whom  are  Hindus.  In  the  Punjab  the 

numbers  of  the  Muhammadan  and  non-Muhammadan  land- 

holders are  about  equal,  and  the  representative  of  this  con- 
stituency is  expected  to  be  alternately  a  Muhammadan  and 

a  non-Muhammadan.  When  these  two  seats,  the  Bombay 

seat  and  the  Punjab  seat,  are  held  by  non-Muhammadans 
there  are  to  be  two  members  elected  by  special  electorates 

consisting  of  Muhammadan  landholders  in  the  United  Pro- 
vinces and  Muhammadans  in  Bengal. 

In  some  provinces  there  are  special  interests,  such  as  the 

tea  and  jute  industries  in  Bengal  and  Assam,  mining  in 

Bihar  and  Orissa,  and  the  planting  communities  in  Madras  and 

Bihar  and  Orissa,  for  whom  special  provision  has  been  made. 

The  representation  of  smaller  classes  and  minor  interests 

will  have  to  be  met  by  nomination,  in  accordance  with  the 

needs  of  the  time  and  the  importance  of  different  claims. 

Where  the  electorates  are  scattered,  as  in  the  case  of  the 

landholders  and  the  Muhammadans,  provision  is  made  for  the 

preparation  and  publication  of  electoral  rolls  containing  the 

names  of  all  persons  qualified  to  vote. 

The  qualifications  prescribed  for  electors  in  the  case  of 

landholders  and  Muhammadans  vary  greatly  from  province 

to  province.  Landholders  must  usually  possess  a  substantial 

property  qualification.  In  some  cases  titles  and  honorary 

distinctions,  fellowships  of  Universities,  and  pensions  for 

public  service  are  recognized  as  qualifications. 
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The  qualifications  for  candidates  are,  as  a  rule,  the  same  as 

those  for  electors,  but  in  some  cases,  where  such  restrictions 

would  be  inappropriate,  other  qualifications  are  prescribed. 

Thus  a  person  elected  to  the  Governor-General's  council  by  the 
unofficial  members  of  a  provincial  council  is  required  to  have 

a  place  of  residence  within  the  province,  and  such  practical 

connexion  with  the  province  as  qualifies  him  to  represent  it. 

The  election  is  either  direct,  or  indirect  through  elected  dele- 
gates. In  some  cases  the  electors  or  delegates  vote  at  a  single 

centre  before  a  returning  officer,  in  others  they  vote  at  different 

places  before  an  attesting  officer,  who  dispatches  the  voting 

paper  to  the  returning  officer. 

In  Bengal  delegates  have  been  abolished  by  the  regulations 

of  1912,  and  all  voting  is  direct. 

The  member  of  the  Governor-General's  council  chosen  to 

represent  the  Muhammadan  community  of  Bombay  is  elected 

by  the  Muhammadan  members  of  the  Bombay  council.  The 
Government  of  India  were  assured  that  this  method  would 

secure  better  representation  than  election  by  delegates  ad  hoc. 

The  procedure  for  voting  is  generally  similar  to  that  pre- 
scribed by  the  English  Ballot  Act.  But  in  some  cases,  such 

as  the  elections  by  the  corporations  of  the  presidency  towns, 
the  chambers  of  commerce  and  the  trade  associations,  the 

voting  is  regulated  by  the  procedure  usually  adopted  by  these 

bodies  for  the  transaction  of  their  ordinary  business. 

B.    FUNCTIONS 

The  functions  of  the  legislative  councils  fall  into  three 

divisions,  (a)  legislative,  (6)  deliberative,  and  (c)  interrogatory. 

(a)  Legislative 
The  Act  of  1909,  and  the  regulations  under  it,  make  no 

alteration  in  the  legislative  functions  and  powers  of  the 

provincial  councils.  These  are  still  mainly  regulated  by  the 

Act  of  iSGi.1 

1  See  Digest,  ss.  63-67,  76-78. 
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(b)  Deliberative 

Between  1861  and  1892  the  powers  of  the  legislative  councils 

were  confined  strictly  to  legislation.1  TheActof  1892  introduced 

non-legislative  functions  by  empowering  the  head  of  the  govern- 
ment in  every  case  to  make  rules  authorizing  the  discussion  of 

the  annual  financial  statement,  provided  that  no  member  might 

propose  a  motion  or  divide  the  council.  Under  this  power  one 

or  two  days  were  allotted  annually  in  every  council  to  the  dis- 

cussion of  a  budget  already  settled  by  the  executive  government. 

The  Act  of  1909  repealed  the  provisions  of  the  Act  of  1892 

on  this  point  and  required  rules  to  be  made  authorizing  at  any 

meeting  of  the  legislative  councils  the  discussion  of  the  annual 

financial  statement  and  of  any  matterof  general  public  interest.2 
The  rules  made  under  this  direction  introduce  two  important 

changes — 
(i)  The  discussion  of  the  budget  is  to  extend  over  several 

days,  it  takes  place  before  the  budget  is  finally  settled,  and 

members  have  the  right  to  propose  resolutions  and  to  divide 

the  council  upon  them  ; 

(ii)  At  meetings  of  the  legislative  councils  matters  of  general 

public  importance  may  be  discussed,  and  divisions  may  be 

taken  on  resolutions  proposed  by  members. 

In  each  case  the  resolutions  are  to  take  the  form  of  recom- 

mendations to  the  Government,  and  the  Government  is  not 

bound  to  act  upon  them. 

The  rules  framed  for  the  Governor-General's  council  are 

printed  in  the  Blue  Book  of  I9io,3  and  are  of  such  interest  and 
importance  as  to  justify  their  reproduction  in  an  appendix  to 

this  chapter.4  It  may  be  useful  to  summarize  here  some  of 
their  leading  provisions. 

Financial  Statement  or  Budget.  The  rules  distinguish  between 

the  financial  statement  and  the  budget.  The  first  means  the 

1  See  Digest,  ss.  64,  77.  2  9  Edw.  VII,  c  4,  s.  5. 
3  1910,  Cd.  4987. 

4  Appendix  III.    The  rules  for  the  other  councils  are  included  in  a  Blue 
k  of  1913  (Cd.  6714),  and  are  framed  on  similar  lines. 
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preliminary  financial  estimates  of  the  Governor-General  in 
Council  for  the  financial  year  next  following.  The  second 

means  the  financial  statement  as  finally  settled  by  the 

Governor-General  in  Council.  On  a  day  appointed  in  each 

year  by  the  Governor-General,  the  financial  statement,  with 
an  explanatory  memorandum,  is  to  be  presented  to  the  council 

by  the  finance  member,  and  a  printed  copy  is  to  be  supplied 

to  each  member.  No  discussion  takes  place  on  this  day. 

The  first  stage  of  discussion  takes  place  on  a  subsequent 

day  after  the  finance  member  has  made  any  explanations 

he  thinks  necessary.  On  this  day  any  member  may  move 

any  resolution  entered  in  his  name  in  the  list  of  business 

relating  to  any  alteration  in  taxation,  new  loan  or  additional 

grant  to  local  governments  proposed  or  mentioned  in  the 

financial  statement  or  explanatory  memorandum,  and  a  dis- 
cussion takes  place  on  any  resolution  so  moved. 

The  second  stage  of  discussion  begins  after  these  resolutions 

have  been  disposed  of.  The  member  of  council  in  charge  of 

a  department  explains  the  head  or  heads  of  the  financial  state- 
ment relating  to  his  department,  and  resolutions  may  then 

be  moved  and  discussed. 

The  range  of  discussion  is  subject  to  important  restrictions. 

There  is  a  schedule  to  the  rules  defining  which  heads  of  the 

financial  statement  are  open  to  or  are  excluded  from  discus- 

sion. Among  the  excluded  heads  are  military,  political,  and 

purely  provincial  affairs,  under  the  heading  '  revenue/  stamps, 
customs,  assessed  taxes,  and  courts,  and,  under  the  heading 

'  expenditure,'  assignments  and  compensations,  interest  on 
debt,  ecclesiastical  expenditure,  and  state  railways.  Besides 

these  the  rules  themselves  exclude  from  discussion  any  of  the 

following  subjects  : 

(a)  Any  subject  removed  from  the  discussion  of  the  Governor- 

General's  legislative  council  by  s.  22  of  the  Indian 
Councils  Act,  I86I.1 

1  i.  e.  matters  which  the  Governor- General  in  Council  has  not  power  to 
repeal  or  affect  by  any  law.  See  Digest,  s.  63. 
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(6)  Any  matter  affecting  the  relations  of  His  Majesty's 
Government  or  of  the  Governor-General  in  Council  with 

any  Foreign  State  or  any  Native  State  in  India  ;  or 

(c)  any  matter  under  adjudication  by  a  court  of  law  having 

jurisdiction  in  any  part  of  His  Majesty's  dominions. 
Any  resolution  moved  must  comply  with  the  following 

conditions  : 

(a)  It  must  be  in  the  form  of  a  specific  recommendation 

addressed  to  the  Governor-General  in  Council ; 
(6)  it  must  be  clearly  and  precisely  expressed  and  must 

raise  a  definite  issue  ; 

(c)  it   must   not   contain   arguments,   inferences,   ironical 

expressions,  or  defamatory  statements,  nor  refer  to  the 

conduct  or  character  of  persons  except  in  their  official 

or  public  capacity  ; 

(d)  it  must  not  challenge  the  accuracy  of  the  financial 
statement  ; 

(e)  it  must  be  directly  relevant  to  some  entry  in  the  financial 
statement. 

Two  clear  days'  notice  of  any  resolution  must  be  given. 
The  president  may  disallow  any  resolution  or  part  of  a  resolu- 

tion without  giving  any  reason  other  than  that  in  his  opinion 

it  cannot  be  moved  consistently  with  the  public  interests, 

or  that  it  should  be  moved  in  a  provincial  council,  and  his 

iecision  cannot  be  challenged. 

The  budget  as  finally  settled  must  be  presented  to  the 

mncil  on  or  before  March  24  by  the  finance  member,  who 

then  describes  any  changes  made  in  the  figures  of  the  financial 

statement,  and  explains  why  any  resolutions  passed  by  the 

mncil  have  not  been  accepted.  No  discussion  takes  place 

m  this  day,  but  on  a  subsequent  day  there  is  to  be  a  general 

Liscussion  at  which  observations  may  be  made,  but  resolutions 

lay  not  be  moved.    Nor  is  the  budget  as  a  whole  to  be  sub- 
dtted  to  the  vote  of  the  council. 

Many  of  the  rules  for  regulating  procedure  in  debate  are  of 
kind  with  which  members  of  the  House  of  Commons  are 
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familiar,  but  some  of  them  present  distinctive  features.  No 

speech  may  exceed  fifteen  minutes,  except  those  of  the  mover 

and  the  member  in  charge,  who  may  speak  for  thirty  minutes. 

Any  member  may  send  his  speech  in  print  to  the  secretary  not 

less  than  two  clear  days  before  the  day  fixed  for  the  discussion 

of  a  resolution,  with  as  many  copies  as  there  are  members,  and 

one  copy  is  to  be  supplied  to  every  member.  Any  such  speech 

may  at  the  discretion  of  the  president  be  taken  as  read. 

Matters  of  general  public  interest.  Discussions  on  these 

matters  must  be  raised  by  resolution,  and  must  take  place 

after  all  the  other  business  of  the  day  has  been  concluded. 

The  general  rules  regulating  the  form  of  the  resolutions,  and 

the  discussions  upon  them,  are,  in  the  main,  the  same  as  those 
for  the  discussion  of  resolutions  on  the  financial  statement,  the 

chief  difference  being  that  the  range  of  discussions  is  wider 

and  that  amendments  are  allowed.  The  only  subjects  speci- 
fically excluded  from  discussion  are  those  belonging  to  the 

three  classes  mentioned  above  in  connexion  with  the  financial 

statement,  namely,  matters  for  which  the  councils  cannot 

legislate,  matters  relating  to  foreign  and  native  States,  and 

matters  under  adjudication  bya  courtof  law.  But  the  president 

has  the  same  discretionary  power  of  disallowing  resolutions  as 
he  has  in  the  case  of  resolutions  on  the  financial  statement. 

The  right  to  move  amendments  on  resolutions  is  made 

subject  to  restrictions  which  are  intended  to  provide  safe- 

guards against  abuse  of  the  right.  Fifteen  days'  notice  of 
a  resolution  is  required,  and  priority  depends  on  the  time  of 

receipt.  When  a  question  has  been  discussed,  or  a  resolution 

has  been  disallowed  or  withdrawn,  no  resolution  or  amend- 

ment raising  substantially  the  same  question  may  be  moved 

within  one  year. 

(c)  Interrogatory 

Since  1892  members  of  the  legislative  councils  have  had 

the  right  to  ask  questions  under  conditions  and  restrictions 

prescribed  by  rules.  This  right  is  now  enlarged  by  allowing 

a  member  to  put  a  supplementary  question  '  for  the  purpose 



l]  HISTORICAL   INTRODUCTION  125 

of  further  elucidating  any  matter  of  fact  regarding  which 

a  request  for  information  has  been  made  in  his  original 

question.'  But  the  president  may  disallow  a  supplementary 
question,  and  the  member  to  whom  it  is  addressed  may  decline 

to  answer  it  without  notice.  The  rules  which  now  govern 

the  asking  of  questions  in  the  Governor-General's  council  are 
printed  in  the  Blue  Book  of  1910,  and  are  to  be  found  in 

Appendix  II. 

The  quorum  for  the  transaction  of  business,  legislative  or 

other,  at  meetings  of  the  Governor-General's  legislative 
council  is  fixed  by  one  of  the  Regulations  of  1912  for  the 

constitution  of  that  council.  The  Regulations  for  the  several 

councils,  in  prescribing  a  quorum,  omit  reference  to  the 

presence  of  the  president  or  vice-president  (which  is  secured 
by  statute)  and  merely  state  that,  in  order  to  form  a  quorum, 

a  certain  number  of  members  must  be  present,  viz.,  fifteen 

additional  members  in  the  Governor-General's  council,  and 
ten  in  the  councils  of  Bengal,  Madras,  Bombay,  and  Bihar  and 

Orissa,  ten  in  the  United  Provinces,  eight  in  the  Punjab  and 
Assam,  and  six  in  Burma. 

The  Indian  High  Courts  Act,  1911  (i  &  2  Geo.  V,  c.  18)  : 

(1)  raised  the  maximum  number  of  judges  of  an  Indian 

High  Court  from  sixteen  to  twenty, 

(2)  gave  power  to  establish  new  high  courts  from  time  to 

time  as  occasion  may  require,  and  to  make  consequential 

changes  in  the  jurisdiction  of  the  courts,  and 

(3)  gave  power  to  appoint  temporary  additional  judges  of 

any  high  court  for  a  term  not  exceeding  two  years. 

The  construction  placed  on  the  power  to  establish  a  new 

high  court  given  by  s.  16  of  the  Indian  High  Courts  Act,  1861, 

had  been,  that  the  power  was  not  recurrent  and  had  been  ex- 
lausted  by  the  establishment  of  a  high  court  at  Allahabad. 

The  Government  of  India  Act  Amendment  Act,  1911 

(i  &  2  Geo.  V,  c.  25),  amended  the  pension  provisions  of  the 
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Government  of  India  Act,  1858,  by  authorizing  the  grant 

of  allowances  to  the  personal  representatives  of  deceased 
members  of  the  India  Office  staff. 

On  December  12,  1911,  at  a  Durbar  held  at  Delhi,  King 

George  V  commemorated  in  person  his  coronation  in  West- 

minster Abbey  as  King  of  the  United  Kingdom  of  Great 

Britain  and  Ireland,  and  of  the  British  dominions  beyond 

the  seas,  and  as  Emperor  of  India.  The  event  was  un- 
precedented in  the  annals  of  British  India.  Never  before 

had  an  English  king  worn  his  imperial  crown  in  India  ; 

indeed,  never  before  had  a  British  sovereign  set  foot  on 

Indian  soil.  There  had  been  a  general  expectation  that  an 

exceptional  occasion  would  be  signalized  by  exceptional 

announcements.  The  expectation  was  not  disappointed.  At 

the  great  Durbar,  the  King-Emperor,  accompanied  by  the 

Queen-Empress,  was  surrounded  by  a  vast  assemblage,  which 
included  the  governors  and  great  officials  of  his  Indian  empire, 

the  great  feudatory  princes  and  chiefs  of  India,  representa- 
tives of  the  Indian  peoples,  and  representatives  from  the 

military  forces  of  his  Indian  dominions.  Three  announce- 

ments were  made.  The  first  was  made  by  the  King-Emperor 
himself  and  expressed  his  personal  feelings  and  those  of  the 

Queen-Empress.  The  second  was  made  by  the  Governor- 

General  on  behalf  of  the  King-Emperor,  and  declared  the 
grants,  concessions,  reliefs  and  benefactions  which  His  Imperial 

Majesty  had  been  pleased  to  bestow  upon  this  glorious  and 

memorable  occasion.  The  third  was  made  by  the  King- 
Emperor  in  person  and  ran  as  follows  : 

We  are  pleased  to  announce  to  Our  People  that  on  the 
advice  of  Our  Ministers  tendered  after  consultation  with  Our 

Governor-General  in  Council  We  have  decided  upon  the 
transfer  of  the  seat  of  the  Government  of  India  from  Calcutta 

to  the  ancient  Capital  Delhi,  and,  simultaneously  and  as 
a  consequence  of  that  transfer,  the  creation  at  as  early  a  date 
as  possible  of  a  Governorship  for  the  Presidency  of  Bengal, 
of  a  new  Lieutenant-Governorship  in  Council  administering 
the  areas  of  Bihar,  Chota  Nagpur,  and  Orissa,  and  of  a  Chief 
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Commissionership  of  Assam,  with  such  administrative  changes 
and  redistribution  of  boundaries  as  Our  Governor-General  in 
Council  with  the  approval  of  Our  Secretary  of  State  for  India 
in  Council  may  in  due  course  determine.  It  is  Our  earnest 
desire  that  these  changes  may  conduce  to  the  better  adminis- 

tration of  India  and  the  greater  prosperity  and  happiness  of 
Our  beloved  People. 

The  decisions  thus  announced  had  been  for  many  months 

the  subject  of  discussions  in  the  English  Cabinet,  at  the  India 

Office,  and  in  the  Governor- General's  Council,  and  of  corre- 
spondence between  the  Government  of  India  and  the  Secretary 

of  State  in  England.  But  the  secret  had  been  well  kept,  and  the 

result  of  these  deliberations  was  not  disclosed,  either  in  England 

or  in  India,  before  the  King-Emperor's  announcement  was  made. 
The  correspondence  which  led  up  to  the  Durbar  announce- 

ments is  embodied  in  a  dispatch  from  the  Government  of 

India  dated  August  25,  1911,  and  in  the  Secretary  of  State's 
reply  of  November  I,  1911.  The  dispatch  states  very  fully 

the  nature  of  the  proposals  submitted  to  the  Secretary  of 

State,  and  the  reasons  for  them.  The  reply  conveys  a  general 

assent.  As  both  dispatch  and  reply  are  printed  in  an  Appendix 

(III)  to  this  book,  it  seems  unnecessary  to  recapitulate  their 
contents  here. 

The  policy  foreshadowed  by  the  correspondence  and 

announced  at  the  Durbar  embodied  two  great  administrative 

changes ;  a  remodelling  of  the  partition  of  Bengal,  and 

a  transfer  of  the  capital  of  India  from  Calcutta  to  Delhi. 

In  October,  1905,  the  huge  province  under  the  Lieutenant- 

Governor  of  Bengal  had  been  divided  into  two  lieutenant- 
governorships.  Of  these  the  western  retained  the  old  name  of 

Bengal  and  the  old  seat  of  government  at  Calcutta,  whilst  the 

eastern  was  augmented  by  the  addition  of  Assam,  previously 

under  a  Chief  Commissioner,  was  called  Eastern  Bengal  and 

Assam,  and  had  for  its  seat  of  government  Dacca. 

The  rearrangement  effected  in  pursuance  of  the  Durbar 

announcements  made  the  following  changes  : 

i.  It  reunited  the  five  Bengali -speaking  divisions  of  the 



128  GOVERNMENT   OF   INDIA  [CH. 

old  province  of  Bengal,  and  formed  them  into  a  presidency 
administered  by  a  governor  in  council.  The  area  of  this 

presidency  or  province  is  approximately  70,000  square  miles, 

and  its  population  about  42,000,000.  The  capital  is  at 
Calcutta,  but  it  is  understood  that  Dacca  is  to  be  treated  as 

a  second  capital,  and  that  the  governor  will  reside  there,  just 

as  the  lieutenant-governor  of  the  United  Provinces  frequently 
resides  at  Lucknow. 

2.  It  created  a  lieutenant-governorship  in  council,  consist- 
ing of  Bihar,  Chota  Nagpur,  and  Orissa,  with  a  legislative 

council,  and  a  capital  at  Patna.    The  area  of  this  province  is 

approximately  113,000  square  miles,  and  its  population  about 

35,000,000. 
3.  It  detached  Assam  from  Eastern  Bengal  and  placed  it 

again  under  a  chief  commissioner.     Assam  has  an  area  of 

about    56,000    square    miles,  and    a    population    of    about 

5,000,000. 
These  administrative  changes  were  mainly  effected  under 

powers  conferred  by  Acts  relating  to  the  government  of  India, 

but  some  supplementary  legislation  was  required,  both  in  India 

and  in  England. 

The  Secretary  of  State  for  India  in  Council  made  a  formal 

declaration  that  the  Governor-General  of  India  should  no 

longer  be  the  governor  of  the  presidency  of  Fort  William 

in  Bengal,  but  that  a  separate  governor  should  be  appointed 

for  that  presidency.1 
By  a  royal  warrant  dated  March  21, 1912,  Lord  Carmichael, 

previously  governor  of  Madras,  was  appointed  governor  of  the 

presidency  of  Fort  William  in  Bengal. 

By  a  proclamation  notified  on  March  22,  1912,  a  new  pro- 

vince was  carved  out  of  the  previous  lieutenant-governorship 
of  Bengal,  was  called  Bihar  and  Orissa,  and  was  placed  under 

a  lieutenant-governor.2 
By  another  proclamation  of  the  same  date  the  territories 

1  See  notifications  printed  in  Appendix  IV. 
2  See  notifications  printed  in  Appendix  IV. 
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that  were  in  future  to  constitute  the  Presidency  of  Fort 

William  in  Bengal  were  delimited.1 
And  by  a  third  proclamation  of  the  same  date  the  terri- 

tories which  had  before  1905  constituted  the  chief  com- 

missionership  of  Assam  were  taken  under  the  immediate 

authority  and  management  of  the  Governor-General  in 

Council,  and  again  formed  into  a  chief  commissionership, 

called  the  chief  commissionership  of  Assam.2 
The  authorities  for  the  powers  thus  exercised  are  to  be  found 

by  diligent  search  in  the  tangled  mass  of  enactments  relating 

to  the  government  of  India,  and  require  some  explanation. 

By  s.  16  of  the  Government  of  India  Act,  1853  (16  &  17 

Viet.  c.  95),  the  court  of  directors  of  the  East  India  Company, 

acting  under  the  direction  and  control  of  the  board  of  control, 

were  empowered  to  declare  that  the  Governor-General  in 
Council  should  not  be  governor  of  the  presidency  of  Fort 

William  in  Bengal,  but  that  a  separate  governor  was  to  be  from 

time  to  time  appointed  in  like  manner  as  the  governors  of 

Madras  and  Bombay.  In  the  meantime,  and  until  a  governor 

was  appointed,  there  was  power  under  the  same  section  to 

appoint  a  lieutenant-governor  of  such  part  r»f  the  presidency  of 

Bengal  as  was  not  under  the  lieutenant-governorship  of  the 

North-West  (now  United)  Provinces.3  The  power  to  appoint 

a  lieutenant-governor  was  exercised,  and  during  the  continu- 
ance of  its  exercise,  the  power  to  appoint  a  governor  remained 

in  abeyance.  But  it  still  existed,  was  inherited  by  the  Secre- 
tary of  State  from  the  Court  of  Directors  and  the  Board  of 

Control,  and  was  exercised  in  March,  1912,  when  a  governor- 

ship was  substituted  for  a  lieutenant-governorship  of  Bengal. 

Under  s.  29  of  the  Government  of  India  Act,  1858,  the 

governors  of  Madras  and  Bombay  are  appointed  by  warrant 

under  the  Royal  Sign  Manual.  The  governor  of  Bengal  is  now 

appointed  in  like  manner.4 

1  See  Appendix  IV.     As  to  previous  doubts  about  the  extent  of  the 
Presidency,  see  below,  p.  141,  n.  2,  and  Imperial  Gazetteer  of  India,  vii.  195. 

2  See  notifications  printed  in  Appendix  IV. 
8  See  below,  pp.  218,  219.  *  See  below,  p.  215. 
1691  K 
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The  power  to  constitute  the  new  province  of  Bihar  and 

Orissa  and  to  appoint  a  lieutenant-governor  of  it  was  given 

by  s.  46  of  the  Indian  Councils  Act,  iSGi.1 
The  power  to  delimit  the  territories  of  the  presidency 

or  province  of  Bengal  was  given  by  s.  47  of  the  Indian 

Councils  Act,  1861,  and  s.  4  of  the  Government  of  India  Act, 

1865.2 
The  power  to  take  Assam  under  the  immediate  authority 

and  management  of  the  Governor-General  in  Council  and  to 
place  it  under  a  chief  commissioner  was  given  by  s.  3  of  the 

Government  of  India  Act,  i854.3 
The  territorial  redistributions  made  by  the  proclamations 

of  March  22  took  effect  on  the  following  April  i.  Under  s.  47 

of  the  Indian  Councils  Act,  i86i,4  laws  in  force  in  territories 
severed  from  a  province  remain  in  force  until  superseded  by 

further  legislation.  But  it  was  found  in  1912,  as  it  had 

previously  been  found  after  the  alteration  of  provinces  made 

in  1905,  that  a  few  minor  adaptations  were  immediately 
needed  to  make  the  old  laws  fit  the  new  conditions.  These 

adaptations  were  made  by  an  Act  of  the  Governor-General 
in  Council,  which  was  framed  on  the  lines  of  the  Bengal  and 

Assam  Laws  Act  of  1905  (Act  VII  of  1905),  and  was,  as 

a  measure  of  urgency,  passed  through  all  its  stages  on 

March  25,  1912.  The  Act,  among  other  things,  constitutes 

a  board  of  revenue  for  the  province  of  Bihar  and  Orissa. 

Further  legislative  provision,  mostly  of  a  technical  character, 

was  made  by  an  Act  of  Parliament,  the  Government  of  India 

Act,  1912,  which  received  the  Royal  Assent  on  June  25, 

I9I2.5 The   Act   recites   the   proclamations   of  March   22,   1912, 

1  See  below,  pp.  244,  245.  2  See  below,  pp.  243-5. 
3  See  below,  p.  220.  4  See  below,  p.  244. 
6  For  the  debates  in  Parliament  on  the  Coronation  Durbar  announce- 

ments and  on  the  Government  of  India  Act,  1912,  see  the  Parliamentary 
Debates  in  the  House  of  Lords  on  12  December,  1911,  and  21  and  22 

February,  26  March,  12,  17,  18,  and  20  June,  and  29  July,  1912,  and  in 
the  House  of  Commons  on  12  December,  1911,  and  14  February,  22  and 
24  April,  and  7  and  10  June,  1912. 
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and  then  goes  on,  by  s.  i,  to  declare  and  explain  the 

powers  and  position  of  the  new  governor  of  Bengal  and  his 
council. 

When  the  Government  of  India  Act,  1833,  became  law,  the 

intention  was  to  divide  the  overgrown  presidency  of  Bengal 

into  two  presidencies  (Fort  William  and  Agra)  and  to  have 

four  presidencies,  Fort  William  (Bengal),  Fort  St.  George 

(Madras),  Bombay,  and  Agra ;  and  each  of  these  four  presi- 
dencies was  to  have  a  governor  and  council  of  its  own. 

But  this  intention  was  not  carried  out.  The  presidency  of 

Agra  was  never  constituted,  the  governor-general  and  his 
council  continued  to  be,  under  what  had  been  meant  to  be 

a  temporary  provision,  the  governor  and  council  of  Fort 

William,  and  lieutenant-governors  were  in  course  of  time 

appointed  for  the  North- West  (now  United)  Provinces  and 

for  Bengal.1  But  the  provisions  of  the  Act  of  1833  were  still 
applicable  to  the  governor  in  council  of  Bengal,  if  and  when 

constituted.  What  was  needed,  when  that  event  took  place 

in  1912,  was  to  apply  to  the  governor  and  council  of  Bengal 

those  provisions,  mostly  in  Acts  subsequent  to  1833,  which 

applied  exclusively  to  the  governors  and  councils  of  Madras 

and  Bombay.  Among  the  provisions  so  applied  are  those 

which  relate  to  legislative  councils,  to  the  right  of  the  governor 

to  act  as  governor-general  in  the  governor-general's  absence, 
to  the  salaries  of  the  governors  and  their  councils,  and  to  the 

number  and  qualifications,  under  s.  2  of  the  Act  of  1909,  of 
the  members  of  the  executive  councils. 

The  reason  for  proviso  (a)  to  s.  I  was  the  possibility  of 

its  being  found  convenient  that  certain  powers  previously 

exercisable  by  the  Governor- General  with  respect  to  the  presi- 

dency of  Fort  W7illiam,  such  as  the  powers  with  respect  to  the 
appointment  of  temporary  judges  of  the  high  court  under  s.  3 

of  the  Indian  High  Courts  Act,  1911  (i  &  2  Geo.  V,  c.  18), 

should  be  retained  by  the  Governor-General.  The  words  '  to 
the  like  extent  as  heretofore  '  show  that  these  powers  will 

1  See  below,  p.  218,  &c. 
K  2 
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continue  to  be  exercised  over  the  whole  of  the  old  presidency 
of  Fort  William. 

The  effect  of  proviso  (6)  is  to  make  the  appointment  of  the 

advocate-general  to  the  legislative  council  of  Bengal  optional. 

In  Madras  and  Bombay  the  appointment  is  obligatory,1  but 

a  doubt  was  felt  whether  the  advocate-general  would  be 
available  at  Calcutta  if  he  remained  a  member  of  the  Governor- 

General's  legislative  council. 
Subsection  (2)  of  s.  I  transferred  to  the  governor  of  Bengal 

the  powers  of  the  Governor-General  in  Council  under  s.  I 
of  the  Indian  Presidency  Towns  Act,  1815,  to  extend  the 

limits  of  the  town  of  Calcutta.2  This  power  was  evidently 

conferred  on  the  Governor-General  in  his  capacity  of  governor 
of  Bengal. 

Section  2  of  the  Act  authorized  the  creation  of  an  executive 

council  for  the  new  province  of  Bihar  and  Orissa.  Section  3  of 

the  Indian  Councils  Act,  1909,  had  authorized  the  creation  of  an 

executive  council  to  assist  the  lieutenant-governor  of  Bengal. 
It  also  gave  power  to  create  by  proclamation  an  executive 

council  for  any  other  province  under  a  lieutenant-governor, 
but  in  any  such  case  the  power  was  not  to  be  exercised  until 

the  proclamation  had  been  laid  before  each  house  of  Parlia- 
ment, and  either  house  might  object.  In  order  to  facilitate 

the  immediate  establishment  of  an  executive  council  for 

Bihar  and  Orissa,  the  Act  of  1912  dispensed  with  further 
reference  to  Parliament.  An  executive  council  has  now  been 

established,  consisting  of  the  Maharaja  of  Darbhanga  and 

two  English  members. 

Section  3  authorized  the  establishment  of  legislative  councils 

for  provinces  under  chief  commissioners.  Under  the  previous 

law  legislative  councils  could  only  be  established  for  provinces 

under  lieutenant-governors.  The  new  power  was  required 

primarily  to  enable  continuance  of  government  with  a  legis- 
lative council  for  Assam,  but  was  wide  enough  to  cover 

other  provinces,  such  as  the  Central  Provinces.  A  legislative 

1  See  below,  p.  241.  2  See  below,  p.  223. 
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council  was  established  for  Assam  on  November  14,  1912,  and 
a  legislative  council  for  the  Central  Provinces  on  November 

10,  1913.  The  reason  for  negativing  the  proviso  to  s.  3  of 

the  Act  of  1854  was  tnat  the  alteration  of  laws  and  regulations 
in  a  chief  commissionership  having  a  legislative  council  will 

be  made  in  ordinary  cases  by  that  council  and  not  by  the 

Governor-General's  legislative  council. 
Section  4  made  sundry  minor  amendments  and  repeals.  The 

amendments  set  out  in  Part  I  of  the  schedule  referred  to  in  this 

section  are  consequential.  The  first  amendment  extended  to 

the  governor  of  the  presidency  of  Fort  William  in  Bengal  the 

provisions  of  the  Indian  Councils  Act,  1861,  which  provide  for 

the  senior  governor  of  a  presidency  acting  as  viceroy  during 

any  interval  when  there  is  not  a  viceroy.  The  second  amend- 

ment fixed  the  maximum  number  of  members  of  the  legisla- 
tive councils  of  the  presidency  of  Bengal  and  of  the  province 

of  Bihar  and  Orissa. 

Under  s.  57  of  the  Act  of  1793  and  s.  71  of  the  Act  of  1833 

an  appointment  to  fill  a  vacancy  in  an  office  reserved  to  civil 

servants  had  to  be  made  from  amongst  the  members  of  the  civil 

service  belonging  to  the  presidency  in  which  the  vacancy 

occurred.  In  1793  the  presidency  of  Fort  William  in  Bengal 

included  the  whole  of  British  India  outside  the  presidencies 

of  Madras  and  Bombay.  The  presidential  restriction  had 

frequently  given  rise  to  practical  difficulties,  and  now  that 

the  limits  of  the  presidency  of  Fort  William  in  Bengal  are 

confined  to  those  of  Bengal  proper,  the  restriction,  so  far  as 

that  presidency  is  concerned,  could  not  be  justified.  The 

repeal  will,  however,  operate  also  within  the  presidencies 

of  Madras  and  Bombay,  and  enable  members  of  the  present 

Madras  and  Bombay  services  to  be  appointed  to  any  civil 

appointment  in  India.  Section  71  of  the  Act  of  1833  referred 

to  the  presidency  of  Agra,  which  was  contemplated  but  never 

created,  and  therefore  has  always  been  a  dead  letter. 

The  other  repeals  mentioned  in  the  Schedule  are  purely 

consequential  on  the  provisions  of  the  Act. 
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The  object  of  the  saving  in  subsection  (2)  of  s.  4  was  to 

remove  any  possible  doubt  as  to  whether  the  effect  of  the  new 

Act  might  not  be  to  prevent  any  adjustment  or  alteration  of 

boundaries  of  the  presidency  of  Fort  William  in  Bengal  and 

the  new  province  of  Bihar  and  Orissa.  The  declaration  in  the 
same  subsection  removes  a  doubt  which  had  been  entertained 

whether  under  s.  4  of  the  Government  of  India  Act,  1865, 

territory  could  be  transferred  from  a  presidency  or  lieutenant- 

governorship  to  a  chief  commissionership.1  It  is  now  made 
clear  that  under  this  section  territory  can  be  transferred  both 

to  and  from  a  chief  commissionership. 

In  the  past  the  transfer  of  territories  for  the  purpose  of 

forming  a  chief  commissionership  had  been  effected  under  the 

power  given  by  s.  3  of  the  Government  of  India  Act,  1854 

(17  &  18  Viet.  c.  77)  .2  This  power  was  exercised  in  1901  to 
transfer  territories  from  the  lieutenant-governorship  of  the 

Punjab  to  the  chief  commissionership  of  the  North- West 

Frontier  Province.  In  September,  1912,  it  was  similarly  exer- 
cised to  transfer  the  city  of  Delhi  and  part  of  the  Delhi  district 

from  the  same  lieutenant-governorship  and  take  it  under  the 

immediate  authority  and  management  of  the  Governor- 

General  in  Council,  and  to  form  it  into  a  chief  commissioner- 
ship  to  be  known  as  the  Province  of  Delhi.  An  Indian  Act, 

the  Delhi  Laws  Act,  1912  (XIII  of  1912),  has  adapted  the  old 
laws  to  the  new  conditions.  The  intention  is  to  make  the 

site  of  the  new  capital  and  its  surroundings  an  enclave  occupy- 
ing the  same  kind  of  position  as  Washington  and  the  District 

of  Columbia  in  the  United  States. 

The  new  government  buildings  and  the  new  government 

house  will  be  placed,  not,  as  was  originally  intended,  to  the 

north  of  the  present  city  of  Delhi  and  on  the  site  of  the  Coro- 

nation Durbar,  but  to  the  south-west  of  the  city  on  the  slope 

of  the  low  range  of  hills  which  represents  the  southerly  exten- 

sion of  the  historic  ridge  to  the  Aravalli  Hills.  The  new  govern- 
ment house,  when  the  site  has  been  finally  fixed,  will  probably 

1  See  below,  pp.  220,  221.  z  See  below,  p.  220. 
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be  within  two  to  three  miles  of  the  Ajmir  gate  of  the  old  city, 
and  about  a  mile  and  a  half  west  of  the  tomb  of  Humaiyun. 

The  redistribution  of  territories  made  in  pursuance  of  the 
Delhi  Durbar  proclamations  involved  important  changes  in 
the  regulations  of  1909  for  the  constitution  of  legislative 

councils  in  India,  and  a  general  revision  of  those  regulations 
was  made  in  1912.  The  reasons  for  this  revision,  and  the 

nature  and  effect  of  the  changes  made,  were  explained  in  a 

dispatch  from  the  Government  of  India,  dated  January  23, 

1913,  and  in  an  accompanying  memorandum.  The  dispatch 

and  memorandum  are  printed  in  Appendix  V  to  this  book, 

and  will,  with  the  revised  regulations,  be  found  in  a  recent 

Blue  Book  (1913,  Cd.  6714). 

The  state  entry  into  Delhi  for  the  inauguration  of  the  new 

capital  on  December  23,  1912,  was  marred  by  the  nefarious 

attempt  on  the  life  of  the  Viceroy,  Lord  Hardinge  of  Pens- 
hurst.1 

1  For  the  correspondence  on  this  deplorable  incident  see  the  paper  pre- 
sented to  Parliament  in  1913  (Cd.  6642). 

[The  authorities  which  I  found  most  useful  when  writing  this  chapter  were : 
Reports  of  Parliamentary  Committees  passim  ;  Calendar  of  State  Papers, 
Colonial.  East  Indies  ;  Shaw,  Charters  of  the  East  India  Company,  Madras, 
1887  ;  Bird  wood,  Report  on  the  Old  Records  of  the  India  Office,  2nd  reprint, 

1891  ;  Morley's  Digest,  Introduction  ;  Stephen  (J.  F. ),  Nuncomar  and  Impey, 
1885  ;  Forrest  (G.),  Selections  from  State  Papers,  India,  1772-85  ;  and,  for 
general  history,  Hunter  (Sir  W.  W.),  History  of  British  India  (only  2  vols. 
published) ;  Lyall  (Sir  A.  C.),  British  Dominion  in  India  ;  Lecky,  History  of 
England  in  the  i8th  century ;  Hunt  ( W. ),  Political  History  of  England, 

1760-1801  ;  and  Mill's  History  of  British  India,  with  its  continuation  by 
Wilson.  A  useful  bibliography  is  appended  to  Sir  Thomas  Holderness's 
Peoples  and  Problems  of  India,  in  the  Home  University  Library.] 



CHAPTER  II 

SUMMARY    OF    EXISTING    LAW 

THE  administration  of  British  India  rests  upon  English 

Acts  of  Parliament,  largely  supplemented  by  Indian  Acts  and 

regulations.1 
Home  At  the  head  of  the  administration   in   England   is   the 

ment         Secretary  of  State,  who  exercises,  on  behalf  of  the  Crown, 

Secretary  ̂ he  powers  formerly  exercised  by  the  Board  of  Control  and of  State. 
Court  of  Directors,  and  who,  as  a  member  of  the  Cabinet, 

is  responsible  to,  and  represents  the  supreme  authority  of, 

Parliament.2 

Council  He  is  assisted  by  a  council,  the  Council  of  India,  consisting 

of  such  number  of  members,  not  less  than  ten  and  not  more 

j  than  fourteen,  as  the  Secretary  of  State  may  from  time  to 
time  determine.  The  members  of  the  council  are  appointed 

by  the  Secretary  of  State,  and  hold  office  for  a  term  of  seven 

years,  with  a  power  of  reappointment  under  special  circum- 

stances for  a  further  term  of  five  years.  At  least  nine  mem- 
bers of  the  council  must  be  persons  who  have  .served  or 

resided  in  British  India  for  not  less  than  ten  years,  and  who 

have  left  British  India  not  more  than  five  years  before  their 

appointment.  A  member  of  the  council  cannot  sit  in 

Parliament.3 

The  duties  of  the  Council  of  India  are  to  conduct,  under 

the  direction  of  the  Secretary  of  State,  the  business  transacted 

in  the  United  Kingdom  in  relation  to  the  government  of 

India  and  the  correspondence  with  India.  The  Secretary  of 

1  For  authorities  on  the  existing  system  of    administration    see    the 
bibliography  appended  to  the  very  useful  little  book  Peoples  and  Problems 
of  India,  by  Sir  Thomas  Holderness,  in  the  Home  University  Library.    The 
latest  of  the  Decennial  Reports  on  the  Moral  and  Material  Progress  of  India 
(1913)  should  also  be  consulted. 

2  Digest,  s.  2.  3  Ibid.  2,  3. 
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State  is  president  of  the  council,  and  has  power  to  appoint 

a  vice-president.1 
Every  order  proposed  to  be  made  by  the  Secretary  of  State 

must,  before  it  is  issued,  be  either  submitted  to  a  meeting  of 

the  council  or  deposited  in  the  council  room  for  seven  days 

before  a  meeting  of  the  council.  But  this  requirement  does 

not  apply  to  orders  which,  under  the  old  system,  might  have 

been  sent  through  the  secret  committee.2 
In  certain  matters,  including  the  expenditure  of  the  revenues 

of  India,  orders  of  the  Secretary  of  State  are  required  by  law 

to  obtain  the  concurrence  of  a  majority  of  votes  at  a  meeting 

of  his  council,  but  in  all  other  matters  the  Secretary  of 
State  can  overrule  his  council.  Whenever  there  has  been 

a  difference  of  opinion  in  council  any  member  has  a  right  to 

have  his  opinion,  and  the  reasons  for  it,  recorded.3 
The  council  is  thus,  in  the  main,  a  consultative  body, 

without  any  power  of  initiation,  and  with  a  limited  power 

of  veto.  Even  on  questions  of  expenditure,  where  they  arise 

out  of  previous  decisions  of  the  Cabinet,  as  would  usually 

be  the  case  in  matters  relating  to  peace  or  war,  or  foreign 

relations,  it  would  be  very  difficult  for  the  Council  to  withhold 

their  concurrence  from  the  Secretary  of  State  when  he  acts 

as  representative  and  mouthpiece  of  the  Cabinet. 
For  the  better  transaction  of  business  the  council  is  divided 

into  committees.4 

The  establishment  of  the  Secretary  of  State,  that  is  to  say  Staff  of 

the  permanent  staff  constituting  what  is  popularly  known  Qf^0m 

as  the  India  Office,  was  fixed  by  an  Order  of  the  Queen  in 

Council  made  under  the  Act  of  1858. 5    It  is  divided  into 
departments,  each  under  a  separate  permanent  secretary,  and 

the  committees  of  the  council  are  so  formed  as  to  correspond 

to  these  departments. 

All  the  revenues  of  India  are  required  by  law  to  be  received  Indian 

for  and  in  the  name  of  the  King,  and  to  be  applied  and 

1  Digest,  ss.  5-10.  2  Ibid.  12-14.  8  Ibid.  10. 
4  Ibid.    ii.  6  Ibid.    1 8. 
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disposed  of  exclusively  for  the  purposes  of  the  Government  of 

India.1  The  expenditure  of  these  revenues,  both  in  India  and 
elsewhere,  is  declared  to  be  subject  to  the  control  of  the 

Secretary  of  State  in  Council,  and  no  grant  or  appropriation 

of  any  part  of  the  revenues  is  to  be  made  without  the  con- 

currence of  a  majority  of  the  votes  at  a  meeting  of  the  Council 

of  India.2  Except  for  preventing  or  repelling  actual  invasion 

of  His  Majesty's  Indian  possessions,  or  under  other  sudden 
and  urgent  necessity,  the  revenues  of  India  are  not,  without 

the  consent  of  both  Houses  of  Parliament,  to  be  applicable 

to  defraying  the  expenses  of  any  military  operation  carried 

on  beyond  the  external  frontiers  of  those  possessions  by  His 

Majesty's  forces  charged  upon  those  revenues.3 
Audit.  The  accounts  of  the  Indian  revenues  and  expenditure  are 

laid  annually  before  Parliament,  and  the  accounts  of  the 

Secretary  of  State  in  Council  are  audited  by  an  auditor,  who 

is  appointed  by  the  King  by  warrant  countersigned  by  the 

Chancellor  of  the  Exchequer.4 
Contracts       For  the  purpose  of  legal  proceedings  and  contracts,  but 

proceed-     not  ̂ or  tne  purpose  of  holding  property,  the  Secretary  of 

ing8-          State  in  Council  is  a  juristic  person  or  body  corporate  by 
that  name,  having  the  same  capacities  and  liabilities  as  the 

East  India  Company.5      He   has  also   statutory  powers  of 

contracting  through  certain  officers  in  India.6 

Govern-         At  the  head  of  the  Government  in  India  is  the  governor- 

rndia.m      general,  who  is  also  viceroy,  or  representative  of  the  King. 
T^e  He  is  appointed  bv  the  King  bv  warrant  under  his  sign governor- 
general,      manual,  and  usually  holds  office  for  a  term  of  five  years.7 
The  He  has  a  council,  which  at  present  consists  of  six  members, 

general's    besides  the  commander-in-chief ,  who  may  be,  and  in  practice 
council      always  is,  appointed  an  extraordinary  member.8 

The  Governor  of  Bengal,  Madras  or  Bombay  is  also  an 

1  Digest,  s.  22. 

2  Ibid.  23.     See,  however,  the  practical  qualifications  of  this  require- 
ment noted  above. 

3  Ibid.  24.  4  Ibid.  29,  30.  5  Ibid.  32,  35. 
6  Ibid.  33.                      '  Ibid.  36,  37.  8  Ibid.  38-40 
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extraordinary  member  of  the  council  whenever  it  sits  within 

his  province  (which,  in  fact,  never  happens).1 

The  power  given  by  an  Act  of  1874  to  appoint  a  sixth 

ordinary  member  specifically  for  public  works  purposes  was 
made  general  by  an  Act  of  1904. 

The  ordinary  members  of  the  governor-general's  council 
are  appointed  by  the  Crown,  in  practice  for  a  term  of  five 

years.  Three  of  them  must  be  persons  who,  at  the  time  of 

their  appointment,  have  been  for  at  least  ten  years  in  the 
service  of  the  Crown  in  India,  and  one  must  be  a  barrister  of 

England  or  Ireland,  or  a  member  of  the  Faculty  of  Advocates 

of  Scotland,  of  not  less  than  five  years'  standing.2 
If  there  is  a  difference  of  opinion  in  the  council,  in 

ordinary  circumstances  the  opinion  of  the  majority  prevails, 

but,  in  exceptional  circumstances,  the  governor-general  has 

power  to  overrule  his  council.3 

If  the  governor-general  visits  any  part  of  India  unaccom- 
panied by  his  council,  he  is  empowered  to  appoint  some 

ordinary  member  of  his  council  to  be  president  of  the  council 

in  his  place,  and,  in  such  case,  there  is  further  power  to  make 

an  order  authorizing  the  governor-general  alone  to  exercise  all 

the  executive  powers  of  the  Governor-General  in  Council.4 
The  official  acts  of  the  central  Government  in  India  are 

expressed  to  run  in  the  name  of  the  Governor-General  in 

Council,  often  described  as  the  Government  of  India.5  The 
executive  work  of  the  Government  of  India  is  distributed 

among  departments  which  may  be  compared  to  the  depart- 
ments of  the  central  Government  in  England.  There  are 

at  present  nine  of  these  departments — Finance,  Foreign, 

Home,  Legislative,  Revenue  and  Agriculture,  Public  Works, 

Commerce  and  Industry,  Army,  and  Education.  At  the  head 

of  each  of  them  is  one  of  the  secretaries  6  to  the  Government 

1  Digest,  s.  40.  2  Ibid.  39.  3  Ibid.  44.  4  Ibid-  45.  47- 
6  Legislative  sanction  for  this  name  is  given  by  the  Indian  General 

Clauses  Act  (X  of  1897.  s.  3  (22) ). 

6  In  the  case  of  the  department  of  education  there  is,  in  addition  to  the 

secretary,  a  joint  secretary  who  is  a  member  of  the  Indian  educational  service. 
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of  India,  who  corresponds  to  the  permanent  secretary  in 

England,  and  each  of  them,  except  the  Foreign  Department, 

is  assigned  to  the  special  care  of  one  of  the  members  of  council. 

The  Foreign  Department  is  under  the  immediate  super- 
intendence of  the  viceroy,  who  may  be  thus  called  his  own 

foreign  minister,  although  members  of  the  council  share 

responsibility  for  such  matters  relating  to  the  department  as 

come  within  their  cognizance. 

Besides  these  nine  departments  of  the  Secretariat,  there 

are  special  departments,  outside  the  Secretariat  departments 

but  attached  to  some  one  of  them.  These  special  departments 
either  transact  branches  of  work  which  the  Government  of 

India  keeps  in  its  own  hands,  or  exercise  supervision  over 

branches  of  work  which  are  conducted  by  the  Local  Govern- 
ments. Thus  the  Director-General  of  the  Posts  and  Tele- 

graphs, the  Surveyor-General,  and  the  Railway  Board,  are  at 
the  head  of  departments  which  are  centrally  administered. 

On  the  other  hand,  the  Inspector-General  of  Forests, 
and  the  Director-General  of  the  Indian  Medical  Service, 

represent  departments  which  are  administered  by  the 

Local  Governments  but  supervised  by  the  Government  of 
India. 

In  the  transaction  of  business,  minor  questions  are  settled 

department  ally.  Questions  involving  a  difference  of  opinion 

between  two  departments,  or  raising  any  grave  issue,  are 

brought  up  to  be  settled  in  council. 

The  council  usually  meets  once  a  week,  but  special  meetings 

may  be  summoned  at  any  time.  The  meetings  are  private, 

and  the  procedure  is  of  the  same  informal  kind  as  at  a  meeting 

of  the  English  Cabinet,  the  chief  difference  being  that  one  of 

the  secretaries  to  the  Government  usually  attends  during  the 

discussion  of  any  question  affecting  his  department,  and  takes 

a  note  of  the  order  passed.1 

1  For  a  description  of  the  mode  of  transacting  business  in  council  before 
the  work  of  the  Government  was  '  departmentalized,'  see  Lord  Minto  in 
India,  p.  26,  and  as  to  the  effect  of  departmentalizing,  see  Strachey,  p.  68. 
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Every  dispatch  from  the  Secretary  of  State  is  circulated 

among  all  the  members  of  the  council,  and  every  dispatch 

to  the  Secretary  of  State  is  signed  by  every  member  of  the 

council  who  is  present  at  headquarters,  as  well  as  by  the 

viceroy,  unless  he  is  absent. 

If  any  member  of  the  council  dissents  from  any  dispatch 

signed  by  his  colleagues,  he  has  the  right  to  append  to  it 
a  minute  of  dissent. 

The  headquarters  of  the  Government  of  India  are  at 

Delhi  during  the  cold  weather  season,  and  at  Simla  during 

the  rest  of  the  year.1 

For  purposes  of  administration  British  India  is  now  divided  ̂ "ne  l°cal 

govern- 

into  fifteen  provinces,  each  with  its  own  local  government*  ments. 

These  provinces  are  the  old  presidencies2  of  Bengal  (Fort 
William),  Madras  (Fort  St.  George),  and  Bombay ;  four 

Lieutenant-Governorships,  namely,  Bihar  and  Orissa,3  the 

United  Provinces  of  Agra  and  Oudh,4  the  Punjab,  and 

Burma  ; 5  and  eight  Chief  Commissionerships,  namely,  the 

Central  Provinces,  Assam,  Delhi,  Ajmere-Merwara,  Coorg, 

British  Baluchistan,6  the  North-West  Frontier  Province,7 
and  the  Andaman  Islands. 

The  provinces  of  Bengal,  Madras,  and  Bombay  are  each 

under  a  governor  and  council  appointed  by  the  Crown,  in 

practice  for  a  term  of  five  years,  the  governor  being  usually  an 

English  statesman,  and  the  council  consisting  at  present  of 

three  members  of  whom  two  are  members  of  the  Indian  Civil 

1  As  to  the  advantages  and  disadvantages  of  Simla  as  a  seat  of  Govern- 
ment, see  Minutes  by  Sir  H.  S.  Maine,  No.  70. 

2  As  to  the  ambiguity  of  the  term  '  presidency,'  see  Chesney,  Indian 
Polity  (3rd  ed.),  pp.  79,  88.    Imp.  Gazetteer,  vii.  195. 

3  Constituted  in  1912  out  of  teiritories  previously  forming  part  of  the 
Presidency  of  Fort  William  in  Bengal.    See  Act  VII  of  1912. 

4  Constituted  in   1901    by  the  union  of   the  Lieutenant-Governorship 
of  the    North-Western   Provinces    with    the   Chief  Commissionership   of 
Oudh. 

5  Placed  under  a  lieutenant-governor  hi  1897. 
6  Made  a  Chief  Commissionership  in  1887. 
7  Carved  out  of  the  Punjab,  and  placed  under  a  Chief  Commissioner 

in  1901. 
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Service  of  twelve  years'  standing.1  The  governors  of  Bengal, 
Madras,  and  Bombay  have  the  privilege  of  communicating 

directly  with  the  Secretary  of  State,  and  have  the  same  power 

as  the  governor-general  of  overruling  their  councils  in  cases 
of  emergency.  For  reasons  which  are  mainly  historical,  the 
control  of  the  Government  of  India  over  the  Governments  of 

Madras  and  Bombay,  and  now  over  the  Government  of 

Bengal,  is  less  complete  than  over  other  local  Governments. 

The  lieutenant-governors  have,  as  a  rule,  no  executive 

councils,2  and  are  appointed  by  the  governor-general,  with 

the  approval  of  the  King.3  They  are  in  practice  appointed 

from  the  Indian  Civil  Service,4  and  hold  office  for  five  years. 

The  chief  commissioners  are  appointed  by  the  Governor- 
General  in  Council.  In  some  cases  this  office  is  combined  with 

another  post.  Thus  the  Resident  at  Mysore  is,  ex  officio,  Chief 

Commissioner  of  Coorg,  and  the  Governor-General's  Agent  for 
Rajputana  is,  ex  officio,  Chief  Commissioner  of  Ajmere-Merwara. 
So  also  the  Chief  Commissioners  of  British  Baluchistan  and 

of  the  North-West  Frontier  Province  are  Governor-General's 
Agents  for  dealing  with  the  neighbouring  tribes  outside 
British  India. 

Under  an  arrangement  made  in  1902  the  'Assigned  Dis- 

tricts '  of  Berar  are  leased  in  perpetuity  to  the  British  Govern- 
ment, and  are  administered  by  the  Chief  Commissioner  of  the 

Central  Provinces. 

Indian  The    constitution    of    the    Governor-General's    legislative 
tion.          council  was  materially  altered  by  the  Indian  Councils  Act, 

1909,  and  the  regulations  under  it,  which  were  further  revised 

in   1912.     Its   existing   constitution   is   described   above   in 

Chapter  I,  and  in  the  Digest. 

1  Digest,  ss.  50,  51.    Under  the  Indian  Councils  Act,  1909,  there  is  power 
to  increase  the  number  to  four. 

2  The  Lieutenant-Governor  of  Bihar  and  Orissa  has  an  Executive  Council, 
established  in  1912. 

3  Digest,  s.  55.    Under  the  Indian  Councils  Act,  1909,  there  is  power  to 
constitute  executive  councils  for  lieutenant-governors. 

4  There  may  have  been  exceptions,  e.  g.  Sir  H.  Durand. 
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The  legislature  thus  formed  bears  the  awkward  name  of 

'  the  Governor-General  in  Council  at  meetings  for  the  purpose 
of  making  laws  and  regulations.'  But  the  council  as  con- 

stituted for  legislative  purposes  is  usually  described  as  the 

legislative  council  of  the  Governor-General. 

The  Governor-General  in  Council  at  these  meetings  has 

power  to  make  laws — 
(a)  for  all  persons,  for  all  courts,  and  for  all  places  and 

things  within  British  India  ;   and 

(b)  for  all  British  subjects  of  His  Majesty  and  servants 

of  the  Government  of  India  within  other  parts  of 

India,  that  is  to  say,  within  the  Native  States  ;  and 

(c)  for  all  persons  being  native   Indian  subjects  of  His 

Majesty,  or  native  Indian  officers  or  soldiers  in  His 

Majesty's  Indian  forces  when  in  any  part  of  the 

world,  whether  within  or  without  His  Majesty's 
dominions  ;  and 

(d)  for  all  persons  employed  or  serving  in  the  Royal  Indian 

Marine.1 
But  this  power  is  subject  to  various  restrictions.  For 

instance,  it  does  not  extend  to  the  alteration  of  any  Act 

of  Parliament  passed  since  1860,  or  of  certain  specified 

portions  of  earlier  Acts,2  and  does  not  enable  the  legislature 
to  make  any  law  affecting  the  authority  of  Parliament  or 

any  part  of  the  unwritten  laws  or  constitution  of  the  United 

Kingdom  whereon  may  depend  the  allegiance  of  any  person 

to  the  Crown  or  the  sovereignty  or  dominion  of  the  Crown 

in  any  part  of  British  India.3 
Measures  affecting  the  public  debt  or  revenues  of  India, 

the  religion  or  religious  rites  or  usages  of  any  class  of  His 

Majesty's  subjects  in  India,  the  discipline  or  maintenance 

1  Digest,  s.  63.     As  to  whether  there  is  any  power  to  legislate  for  servants 
of  the  Government  outside  '  India,'  see  the  note  (c)  on  that  section. 

2  Namely,  3  &  4  Will.  IV,  c.  85,  except  ss.  84  and  86  ;  16  &  17  Viet.  c.  95  ; 
17  &  18  Viet.  c.  77  ;  21  &  22  Viet.  c.  106  ;  22  &  23  Viet.  c.  41.    See  24  &  25 
Viet.  c.  67,  s.  22,  as  amended  by  32  &  33  Viet,  c  98,  s.  2. 

3  Digest,  a.  63. 
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of  the  military  or  naval  forces,  or  the  relations  of  the  Govern- 

ment with  foreign  States,  cannot  be  introduced  by  any 

member  without  the  previous  sanction  of  the  governor- 

general.1  Every  Act  requires  the  governor-general's  assent, 
unless  it  is  reserved  by  him  for  the  signification  of  His 

Majesty's  pleasure,  in  which  case  the  power  of  assenting  rests 
with  the  Crown.  The  assent  of  the  Crown  is  in  other  cases 

not  necessary  to  the  validity  of  an  Act,  but  any  Act  may 

be  disallowed  by  the  Crown.2 
The  legislative  procedure  at  meetings  of  the  Legislative 

Council  is  regulated  by  rules  made  by  the  council  and  assented 

to  by  the  governor-general.3 
Under  the  Act  of  1861  the  powers  of  the  Legislative 

Council  were  strictly  confined  to  the  consideration  of  measures 

introduced  into  the  council  for  the  purpose  of  enactment  or 

the  alteration  of  rules  for  the  conduct  of  business.4  But  by 
the  Indian  Councils  Act,  1909,  and  the  rules  made  under  it, 

powers  are  given  to  discuss  and  move  resolutions  on  the 
annual  financial  statement,  to  move  resolutions  on  matters  of 

general  public  interest,  and  to  ask  questions,  including  supple- 
mentary questions.  For  the  rules  on  these  subjects  see 

Appendix  li.  Under  the  rules  made  in  pursuance  of  this 

power  the  annual  financial  statement  must  be  made  publicly 

in  the  council.  Every  member  is  at  liberty  to  make  any 

observations  he  thinks  fit,  and  the  financial  member  of  the 

council  and  the  president  have  the  right  of  reply.  Under 

the  same  rules  due  notice  must  be  given  of  any  question,  and 

every  question  must  be  a  request  for  information  only, 

and  must  not  be  put  in  argumentative,  or  hypothetical, 

or  defamatory  language.  No  discussion  is  permitted  in 

respect  of  an  answer  given  on  behalf  of  the  Government, 

and  the  president  may  disallow  any  question  which,  in 

his  opinion,  cannot  be  answered  consistently  with  the  public 
interest. 

1  Digest,  s.  64.  2  Ibid.  65,  66. 
3  Ibid.  67.  4  See  above,  p.  100. 
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Besides  the  formal  power  of  making  laws  through  the 

Legislative  Council,  the  governor-general  has  also,  under  an 

Act  of  I87O,1  power  to  legislate  in  a  more  summary  manner, 
by  means  of  regulations,  for  the  government  of  certain 
districts  of  India  of  a  more  backward  character,  which  are 

denned  by  orders  of  the  Secretary  of  State,  and  which  are 

'  scheduled  districts  '  within  the  meaning  of  certain  Acts  of 
the  Indian  Legislature.  Under  a  section  of  the  Act  of  1861  2 

the  governor-general  has  also  power,  in  cases  of  emergency, 
to  make  temporary  ordinances  which  are  to  be  in  force  for 

a  term  not  exceeding  six  months. 

The  Governor-General  in  Council  also  exercises  certain 

legislative  powers  with  respect  to  Native  States,  but  in 

his  executive  capacity,  and  not  through  his  legislative 
council.3 

Local  legislatures  were  established  by  the  Indian  Councils  Local 

Act,  1861,  for  the  provinces  of  Madras  and  Bombay,  and  tures. 

have,  under  the  powers  given  by  that  Act  and  by  the 

Government  of  India  Act  1912,  since  been  established  for 

Bengal,  for  the  United  Provinces  of  Agra  and  Oudh  as 
constituting  a  single  province,  for  the  Punjab,  for  Burma, 

for  the  province  of  Bihar  and  Orissa,  and  for  the 

Chief  Commissionerships  of  Assam,  and  of  the  Central 

Provinces.  The  constitutions  of  the  local  legislatures 

ire  now  regulated  by  the  Indian  Councils  Act,  1909, 

ind  the  regulations  under  it,  and  by  section  3  of  the 

Government  of  India  Act,  1912  (relating  to  Chief  Com- 

'nissionerships) .  They  are  described  in  Chapter  I  and  in 
:he  Digest. 

The  powers  of  the  local  legislatures  are  more  limited  than 

;hose  of  the  governor-general  in  his  legislative  council. 
They  cannot  make  any  law  affecting  any  Act  of  Parliament 

'or  the  time  being  in  force  in  the  province,  and  may  not, 

1  33  Viet.  c.  3,  s.  I,  above,  p.  105.    Digest,  s.  68. 
2  24  &  25  Viet.  c.  67,  s.  23.    Digest,  s.  69. 
3      SAO     HVlQT^foT.    V 

4,L^     UO     ̂ ^       Y   AW.     V 

See  Chapter  V 
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without  the  previous  sanction  of  the  governor-general,  make 

or  take  into  consideration  any  law- 
fa)  affecting  the  public  debt  of  India,  or  the  customs  duties, 

or  any  other  tax  or  duty  for  the  time  being  in  force 

and  imposed  by  the  authority  of  the  Governor-General 
in  Council  for  the  general  purposes  of  the  Government 

of  India  ;  or 

(b)  regulating  any  of  the  current  coin,  or  the  issuing  of 

any  bills,  notes,  or  other  paper  currency  ;   or 

(c)  regulating  the  conveyance  of  letters  by  the  post  office 

or  messages  by  the  electric  telegraph  within  the  pro- 
vince ;   or 

(d)  altering  the  Indian  Penal  Code  ;   or 

(e)  affecting  the  religion  or  religious  rites  or  usages  of  any 

class  of  His  Majesty's  subjects  in  India  ;   or 
(/)  affecting  the  discipline  or  maintenance  of  any  part  of 

His  Majesty's  naval  or  military  forces  ;   or 
(g)  regulating  patents  or  copyright ;   or 

(h)  affecting  the  relations  of  the  Government  with  foreign 

princes  or  States.1 
Until  1892  their  powers  were  much  restricted  by  their 

inability  to  alter  any  Act  of  the  Governor-General  in  Council, 
but  under  a  provision  of  the  Indian  Councils  Act,  1892,  the 

local  legislature  of  any  province  may,  with  the  previous 

sanction  of  the  governor-general,  repeal  or  amend  as  to 
that  province  any  law  or  regulation  made  by  any  other 

authority  in  India.2 
Acts  passed  by  a  local  legislature  in  India  require  the 

assent  of  the  governor-general,  and  are  subject  to  dis- 
allowance by  the  Crown  in  the  same  manner  as  Acts  of  the 

governor-general's  legislative  council.2  The  restrictions  on 
the  subjects  of  discussion  at  that  council  also  apply  to  meetings 

of  the  local  legislatures.3 
No   precise   line   of   demarcation   is   drawn   between   the 

subjects  which  are  reserved  to  the  control  of  the  local  legis 

1  Digest,  s.  76.  2  Ibid.  78.  3  Ibid.  77. 
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latures  respectively.1  In  practice,  however,  the  governor- 

general's  council  confines  itself  to  legislation  which  is  either 
for  provinces  having  no  local  legislatures  of  their  own,  or 

on  matters  which  are  beyond  the  competency  of  the  local 

legislatures,  or  on  branches  of  the  law  which  require  to  be 

dealt  with  on  uniform  principles  throughout  British  India. 

Under  this  last  head  fall  the  so-called  Indian  codes,  including 
the  Penal  Code,  the  Codes  of  Civil  and  Criminal  Procedure, 

the  Succession  Act,  the  Evidence  Act,  the  Contract  Act,  the 

Specific  Relief  Act,  the  Negotiable  Instruments  Act,  the 

Transfer  of  Property  Act,  the  Trusts  Act,  and  the  Easements 
Act. 

The  law  administered  by  the  courts  of  British  India  consists,   Indian 

so  far  as  it  is  enacted  law,  of — 

(1)  Such  Acts  of  Parliament  as  extend,  expressly  or  by 

implication,  to  British  India  ;  2 
(2)  The  regulations  made  by  the  Governments  of  Madras, 

Bengal,  and  Bombay  before  the  coming  into  operation 

of  the  Government  of  India  Act,  1833  (3  &  4  Will.  IV, 

c.  85)  ;3 
(3)  The  Acts  passed  by  the  Governor-General  in  Council 

under  the  Government  of  India  Act,  1833,  and  subse- 

quent statutes  ; 4 

1  As  to  the  relations  between  the  governor-general's  council  and  local 
legislatures,  see  Minutes  by  Sir  H.  S.  Maine,  No.  69. 

2  See  the  Statutes  relating  to  India,  published  by  the  Indian  Legislative 
Department  in  1913. 

3  The  Bengal  Regulations  passed  before  1 793  were  in  that  year  collected 
and  passed  by  Lord  Cornwallis  in  the  shape  of  a  revised  code.    67  5  Regulations 
were  passed  between  1793  and  1834,  both  inclusive,  but  of  these  only  eighty- 
nine  are  now  wholly  or  partly  in  force.    Such  of  them  as  are  still  in  force 
are  to  be  found  in  the  volumes  of  the  Bengal  Code  published  by  the  Bengal 
Legislative  Department. 

Of  the  251  Madras  Regulations,  twenty-eight  are  still  wholly  or  partly 
in  force,  and  are  to  be  found  in  the  Madras  Code. 

The  Bombay  Regulations  were  revised  and  consolidated  by  Mountstuart 
Elphinstone  in  1827.  Twenty  Bombay  Regulations  are  still  wholly  or 
partly  in  force,  and  are  to  be  found  in  the  Bombay  Code. 

4  Revised  editions  of  these  Acts,  omitting  repealed  matter,  have  been 
published  by  the  Indian  Legislative  Department.    Such  of  them  as  relate L  2 
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(4)  The  Acts  passed  by  local  legislatures ; 1 

(5)  The  Regulations  made  by  the  governor-general  under 

the  Government  of  India  Act,  1870  (33  Viet.  c.  3) ; 2 

(6)  The  Ordinances,  if  any,  made  by  the  governor-general 
under  s.  23  of  the  Indian  Councils  Act,  1861  (24  &  25 

Viet.  c.  67),  and  for  the  time  being  in  force.3 

To  these  may  be  added— 
(7)  Orders  in  Council  made  by  the  King  in  Council  and 

applying  to  India.4 
(8)  Statutory  rules  made  under  the  authority  of  English 

Acts.5 
(9)  Rules,  orders,  regulations,   by-laws,   and  notifications 

made  under  the  authority  of  Indian  Acts.6 

(10)  Rules,  laws,  and  regulations  made  by  the  governor- 

general  or  the  Governor-General  in  Council  for  non- 
regulation  provinces  before   1861,  and  confirmed  by 

s.  25  of  the  Indian  Councils  Act,  i86i.7 
These  enactments  are  supplemented  by  such  portions  of  the 

Hindu,  Mahomedan,  and  other  native  laws  and  customs  as 

are  still  in  force,  and  by  such  rules  or  principles  of  European, 

mainly  English,  law  as  have  been  applied  to  the  country, 

only  to  particular  provinces  are  to  be  found  in  the  '  Codes  '  for  these  pro- 
vinces published  by  the  Legislative  Department. 

1  These  Acts  are  to  be  found  in  the  volumes  of  '  Codes '  mentioned  above. 

2  A  Chronological  Table  of  and  Index  to  these  five  classes  of  enactments 
have  been  compiled  by  the  Indian  Legislative  Departments. 

3  See  Digest,  s.  69. 

4  See   e.g»  the   Order  in   Council  confirming  the  Extradition   (India) 
Act,  1895  (LX  °f  l895)»  Statutory  Rides  and  Orders  Remsed,  v.  297  ;    the 
Zanzibar  Order  in  Council  of  1897,  which  gives  an  appeal  from  the  British 
Court  in  Zanzibar  to  the  Bombay  High  Court,  Statutory  Rules  and  Orders 
Revised,  v.  87  ;    and  the  Indian  (Foreign  Jurisdiction)  Order  in  Council, 
1902,  printed  below,  p.  418. 

5  e.g.  the  rules  made  under  s.  8  of  the  Indian  Councils  Act,  1861  (Digest, 
s.  43),  and  under  ss.  i  &  2  of  the  Indian  Councils  Act,  1892  (Digest,  ss.  60, 
64). 

'  Lists  and  a  collection  of  such  of  these  as  are  of  general  application 
have  been  published  by  the  Indian  Legislative  Department.  Lists  and 
collections  of  rules,  &c.,  of  local  application  have  been  published  by  most 
Local  Governments. 

1  See  above,  p.  102.  Probably  most,  if  not  all,  of  this  body  of  laws  has 
expired  or  been  superseded. 
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either  under  the  direction  to  act  in  accordance  with  justice, 

equity,  and  good  conscience,  or  in  other  ways,  and  as  have  not 

been  superseded  by  Indian  codification. 

Native  law  has  been  wholly  superseded,  as  to  criminal  law 

and  procedure  and  as  to  civil  procedure,  by  the  Indian  Penal 

Code,  the  Indian  Codes  of  Criminal  and  Civil  Procedure,  the 

Evidence  Act,  and  other  enactments,  and  has  been  largely 

superseded  as  to  other  matters  by  Anglo-Indian  legislation 
but  still  regulates,  as  personal  law,  most  matters  relating  to 

family  law  and  to  the  law  of  succession  and  inheritance  among 

Hindus,  Mahomedans,  and  other  natives  of  the  country.1 
The  East  India  Company  Act,  1793  (33  Geo.  Ill,  c.  52),  The 

reserved  to  members  of  the  covenanted  civil  service 2  the 

principal  civil  offices  in  India  under  the  rank  of  member  of  Service 
council.     Appointments  to  this  service  were  made  in  England 

by  the  Court  of  Directors. 

The  Government  of  India  Act,  1853  (16  &  17  Viet.  c.  95), 

threw  these  appointments  open  to  competition  among  natural- 
born  subjects  of  Her  Majesty,  and  this  system  was  maintained 

by  the  Act  of  1858,  which  transferred  the  government  of 

India  to  the  Crown.3  The  first  regulations  for  the  competi- 

tive examinations  were  framed  by  Lord  Macaulay's  committee 
in  1854,  and  have  since  been  modified  from  time  to  time. 

Under  the  existing  rules  the  limits  of  age  for  candidates 

are  from  twenty-two  to  twenty-four.  Successful  candidates 
remain  on  probation  for  one  year,  and  then  have  to  pass  an 

examination  in  subjects  specially  connected  with  their  future 

duties.  If  they  pass,  they  receive  their  appointments  from 

le  Secretary  of  State.  Probationers  are  encouraged  by  a 

;ial  allowance  of  £150  to  pass  their  probationary  year 

1  See  below,  Chapter  IV. 
2  So  called  from  the  covenants  into  which  the  superior  servants  of  the 

East  India  Company  were  required  to  enter,  and  by  which  they  were  bound 
lot  to  trade,  not  to  receive  presents,  to  subscribe  for  pensions,  and  so 

th.    Members  of  the  civil  service  of  India  are  still  required  to  enter  into 

lilar  covenants  before  receiving  their  appointments. 

3  See  Digest,  s.  92. 
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at  a  University  or  College  approved  by   the   Secretary  of 
State. 

The  Indian  Civil  Service  Act,  1861  (24  &  25  Viet.  c.  54), 

whilst  validating  certain  irregular  appointments  which  had 

been  made  in  the  past,  expressly  reserved  in  the  future  to 

members  of  the  covenanted  service  all  the  more  important 

civil  posts  under  the  rank  of  member  of  council  in  the  regula- 
tion provinces.  The  schedule  of  reserved  posts,  which  is 

still  in  force,1  does  not  apply  to  non-regulation  provinces,  such 
as  the  Punjab,  Oudh,  the  Central  Provinces,  and  Burma,  where 

the  higher  civil  posts  may  be,  and  in  practice  often  are,  filled 

by  military  officers  belonging  to  the  Indian  Army,  and  others. 

An  Act  of  1870  (33  Viet.  c.  3),  after  reciting  that  *  it  is 
expedient  that  additional  facilities  should  be  given  for  the 

employment  of  natives  of  India,  of  proved  merit  and  ability, 

in  the  civil  service  of  Her  Majesty  in  India,'  authorized  the 
appointment  of  any  native  of  India  to  any  office,  place,  or 

employment  in  the  civil  service  in  India,  without  reference  to 

any  statutory  restriction,  but  subject  to  rules  to  be  made  by 

the  Governor-General  in  Council  with  the  sanction  of  the 

Secretary  of  State  in  Council.2 
Little  was  done  under  this  Act  until  rules  for  regulating 

appointments  under  it  were  made  during  Lord  Lytton's 
government  in  1879.  The  intention  was  that  about  a  sixth 

of  the  posts  reserved  by  law  to  the  covenanted  civil  service 

should  be  filled  by  natives  of  India  appointed  under  these 

rules  ;  and  for  the  purpose  of  giving  gradual  effect  to  this 

scheme,  the  number  of  appointments  made  in  England  was  in 

1880  reduced  by  one -sixth.  The  persons  appointed  under  the 

rules  were  often  described  as  '  statutory  civilians/  and  about 
sixty  natives  of  India  had  been  so  appointed  when  the  system 

was  changed  in  1889.  The  rules  did  not  work  satisfactorily, 

and  in  1886  a  commission,  under  the  presidency  of  Sir  Charles 

Aitchison,  was  appointed  by  the  Government  of  India  with 

instructions  '  to  devise  a  scheme  which  might  reasonably  be 
1  Digest,  s.  93.  2  Ibid.  94. 
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hoped  to  possess  the  necessary  elements  of  finality,  and  to 

do  full  justice  to  the  claims  of  "natives  of  India  to  higher 
employment  in  the  public  service.' 

Under  the  scheme  established  in  pursuance  of  the  recom- 

mendations of  Sir  Charles  Aitchison's  commission  a  provincial 
civil  service  has  been  formed  by  the  amalgamation  of  the 

higher  appointments  in  what  was  previously  known  as  the 

uncovenanted  civil  service  with  a  certain  number  of  appoint- 
ments previously  held  by  the  covenanted  civil  service.  The 

lower  grade  appointments  of  what  had  been  the  uncovenanted 

civil  service  are  now  styled  the  '  subordinate  service.'  There 
are  thus  three  classes  of  the  general  civil  service,  (i)  the  Indian 

Civil  Service,  (2)  the  Provincial  Service,  and  (3)  the  Sub- 
ordinate Service.  The  Indian  Civil  Service  is  recruited  by 

open  competition  in  England.  The  other  two  services  are- 
recruited  provincially  and  consist  almost  entirely  of  natives 

of  the  province.  The  provincial  service  is  fed  mainly  by 

direct  recruitment,  but,  in  exceptional  cases,  by  promotion 
from  the  subordinate  service.  In  the  executive  branch  the 

lowest  grade  in  the  provincial  service  is  the  deputy  collector, 

the  highest  in  the  subordinate  service  is  the  tahsildar.  Judi- 

officers  of  all  grades  belong  to  the  provincial  service.1 
Besides  this  general  service,  there  are  special  services  such 

;he  education  department,  the  public  works  department, 

forest  department,  and  the  police  department.  Appoint- 
ments to  the  highest  posts  in  these  departments  are  as  a  rule 

made  in  England.  The  other  posts  are  recruited  provincially, 

are,  like  posts  in  the  general  service,  graded  as  belonging 

her  to  a  provincial  service,  or  to  a  subordinate  service.2 
It  is  only  with  reference  to  the  four  chartered  high  courts  The 

it  the  judicial  system  of  India  is  regulated  by  English  high 

itute.  Under  the  Regulating  Act  of  1773  (13  Geo.  Ill,  comts* 

As  to  the  proportion  of  Englishmen  in  the  Indian  Civil  Service,  see 
Strachey,  India,  p.  90. 

8  See   East   India   (Progress   and  Condition)   Decennial  Report,   1904, 
pp.  58-60. 
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c.  63),  a  supreme  court  was  established  by  charter  for  Calcutta, 

and  similar  courts  were  established  for  Madras  in  1800  (39  & 

40  Geo.  Ill,  c.  79),  and  for  Bombay  in  1823  (4  Geo.  IV,  c.  71). 

The  Act  of  1781  (21  Geo.  Ill,  c.  70)  recognized  an  appellate 

jurisdiction  over  the  country  courts  established  by  the  Com- 

pany in  the  Presidency  of  Bengal.1 
The  Indian  High  Courts  Act,  1861  (24  &  25  Viet.  c.  104), 

amalgamated  the  supreme  and  sadr  courts  at  the  three 

presidency  towns  (that  is  to  say,  the  courts  exercising  the 

jurisdiction  of  the  Crown  and  the  appellate  and  super  visional 

jurisdiction  of  the  Company  at  those  towns),  by  authorizing 

the  establishment  of  chartered  high  courts  inheriting  the 

jurisdiction  of  both  these  courts.  The  charters  now  regulating 

these  high  courts  were  granted  in  December,  1865.  The  same 

Act  authorized  the  establishment  of  a  new  high  court,  and 

accordingly  a  charter  establishing  the  High  Court  at  Allahabad 

was  granted  in  1866.  Other  chartered  high  courts  may  now 

be  established  under  an  Act  of  1911,  I  &  2  Geo.  V,  c.  18. 

Each  of  the  four  chartered  high  courts  consists  of  a  chief 

justice,  and  of  as  many  other  judges,  not  exceeding  nineteen, 

as  His  Majesty  may  think  fit  to  appoint.2 

A  judge  of  a  chartered  high  court  must  be  either — 
(a)  a  barrister  of  England  or  Ireland,  or  a  member  of  the 

Faculty  of  Advocates  in  Scotland,  of  not  less  than 

five  years'  standing  ;  or 
(b)  a  member  of  the  Indian  Civil  Service  of  not  less  than 

ten  years'  standing,  and  having  for  at  least  three 
years  served  as,  or  exercised  the  powers  of,  a  district 

judge ;  or 
(c)  a  person  having  held  judicial  office  not  inferior  to  that 

of  a  subordinate  judge,  or  judge  of  a  small  cause 

court,  for  not  less  than  five  years  ;  or 

(d)  a  person  having  been  a  pleader  of  a  high  court  for  not 

less  than  ten  years.2 

But  not  less  than  one-third  of  the  judges,  including  the 

1  See  above,  p.  57.  2  Digest,  s.  96. 
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chief  justice,  must  be  barristers  or  advocates,  and  not  less  than 

one -third  must  be  members  of  the  Indian  Civil  Service.1 

Every  judge  of  a  chartered  high  court  holds  office  during 

His  Majesty's  pleasure,2  and  his  salary,  furlough,  and  pension 
are  regulated  by  order  of  the  Secretary  of  State  in  Council.3 

Temporary  vacancies  may  be  filled  by  the  Governor-General 
in  Council  in  the  case  of  the  high  court  at  Calcutta,  and  by 

the  local  government  in  other  cases.4 
The  jurisdiction  of  the  chartered  high  courts  is  regulated 

by  their  charters,5  and  includes  the  comprehensive  jurisdiction 

formerly  exercised  by  the  supreme  and  sadr  courts.6  They 
are  also  expressly  invested  by  statute  (24  &  25  Viet.  c.  104, 

s.  15)  with  administrative  superintendence  over  the  courts 

subject  to  their  appellate  jurisdiction,  and  are  empowered  to — 
(a)  call  for  returns  ; 

(b)  direct  the  transfer  of  any  suit  or  appeal  from  any  such 

court  to  any  other  court  of  equal  or  superior  juris- 
diction ; 

(c)  make  general  rules  for  regulating  the  practice  and  pro- 
ceedings of  those  courts  ; 

(d)  prescribe  forms  for  proceedings  in  those  courts,  and  for 

the  mode  of  keeping  book  entries  or  accounts  by  the 
officers  of  the  courts  ;    and 

(e)  settle  tables  of  fees  to  be  allowed  to  the  sheriff,  and  to 

the  attorneys,  clerks,  and  officers  of  the  courts.7 
But  these  rules,  forms,  and  tables  are  to  be  subject  to  the 

previous  approval  of  the  Government  of  India  or  of  the  local 

government.8 
The  business  of  the  chartered  high  courts  is  distributed 

among  single  judges  and  division  courts  in  accordance  with 

rules  of  court,  subject  to  any  provision  which  may  be  made 

by  Act  of  the  Governor-General  in  Council.9 

1  Digest,  s.  96.  z  Ibid.  97.  3  Ibid.  99.  *  Ibid.  100. 
5  Printed  in  Statutory  Rules  and  Orders  Revised,  vol.  yi. 
6  Digest,  s.  101.  7  Ibid.  102. 
s  Ibid.  9  Ibid.  103. 
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The  Governor-General  in  Council  may  by  order  alter  the 

local  limits  of  the  jurisdiction  of  the  several  chartered  high 

courts,  and  authorize  them  to  exercise  jurisdiction  over 

Christian  subjects  of  His  Majesty  resident  in  Native  States.1 
The  old  enactments  requiring  the  chartered  high  courts,  in 

the  exercise  of  their  original  jurisdiction  with  reference  to 

certain  matters  of  which  the  most  important  are  inheritance 

and  succession,  when  both  parties  are  subject  to  the  same  law 

or  custom,  to  decide  according  to  that  law  or  custom,  and 

when  they  are  subject  to  different  laws  or  customs,  to  decide 

according  to  the  law  of  the  defendant,  are  still  in  force,  sub- 
ject to  such  modifications  as  have  been  or  may  be  made  by 

Indian  legislation.2 
Traces  of  the  old  conflicts  between  the  supreme  court  and 

the  governor-general's  council  are  still  to  be  found  in  enact- 
ments which  exempt  the  governor-general,  the  governors  of 

Bengal,  Madras,  and  Bombay,  and  the  members  of  their  respec- 
tive councils,  from  the  original  jurisdiction  of  the  chartered 

high  courts  in  respect  of  anything  counselled,  ordered,  or  done 

by  any  of  them  in  their  public  capacity,  from  liability  to  arrest 

or  imprisonment  in  any  civil  proceeding  in  a  high  court,  and 

from  being  subject  to  the  criminal  jurisdiction  of  a  high  court 

in  respect  of  any  misdemeanour  at  common  law  or  under  any 

Act  of  Parliament.3  Nor  are  the  chartered  high  courts  to 

exercise  original  jurisdiction  in  revenue  matters.4 

The  highest  officials  in  India  are  exempted  from  the  juris- 

diction of  the  Indian  chartered  high  courts,  but,  under  enact- 

ments which  are  still  in  force,5  certain  offences  by  persons 
holding  office  under  the  Crown  in  India  are  expressly  made 

punishable  as  misdemeanours  by  the  High  Court  in  England. 
These  offences  are  : 

(1)  Oppression  of  any  of  His  Majesty's  subjects  ; 
(2)  Wilful  breach  or  neglect  of  the  orders  of  the  Secretary 

of  State  ; 

1  Digest,  s.  104.  2  Ibid.  108.  3  Ibid.  105. 
4  Ibid.  101.  6  Ibid.  117. 
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(3)  Wilful  breach  of  the  trust  and  duty  of  office  ; 

(4)  Trading  ;   and 

(5)  Receipt  of  presents. 

Under  an  Act  of  1797  (37  Geo.  Ill,  c.  142,  s.  28)  any 

British  subject l  who,  without  the  previous  consent  in  writing 

of  the  Secretary  of  State  in  Council,  or  of  the  Governor- 
General  in  Council,  or  of  a  local  Government,  is  concerned  in 

any  loan  to  a  native  prince,  is  guilty  of  a  misdemeanour. 

Any  of  these  offences  may  be  tried  and  punished  in  England, 

but  the  prosecution  must  be  commenced  within  five  years 
after  the  commission  of  the  offence  or  the  arrival  in  the  United 

Kingdom  of  the  person  charged,  whichever  is  later.2 
Supreme  authority  over  the  army  in  India  is  vested  by  law  The  army 

in  the  Governor-General  in  Council.3  Under  the  arrangements 

made  in  1905,  as  modified  in  1909,  the  commander-in-chief 

of  His  Majesty's  Forces  in  India  has  charge  of  the  Army 
Department,  which  to  a  certain  extent  corresponds  to  the 

War  Office  in  England.  Subject  to  the  administrative  con- 

trol of  the  Governor-General  in  Council,  the  same  commander- 

in-chief  is  also  the  chief  executive  officer  of  the  army.  Under 
the  system  in  force  before  the  changes  introduced  by  the  Act 

of  1893  he  held  special  command  of  the  troops  in  the  Bengal 

Presidency,  and  exercised  a  general  control  over  the  armies 

of  Madras  and  Bombay.  Each  of  these  armies  had  a  local 

commander-in-chief,  who  might  be,  and  in  practice  always 

was,  appointed  a  member  of  the  governor's  executive  council, 
and  the  local  Government  of  the  presidency  had  certain 

administrative  powers  in  military  matters.  This  system  of 

divided  control  led  to  much  inconvenience,  and  by  an  Act  of 

I^93  (56  &  57  Viet.  c.  62)  the  offices  of  the  provincial  com- 

manders-in-chief  were  abolished,  and  the  powers  of  military 

1  This  probably  means  any  European  British  subject.    See  Digest,  s.  1 18. 
2  This  is  the  period  fixed  by  21  Geo.  Ill,  c.  70,  s.  7.    But  the  period  under 

33  Geo.  Ill,  c.  52,  s.  141,  is  six  years  from  the  commission  of  the  offence 
and  a  shorter  period  is  fixed  by  the  general  Act,  56  &  57  Viet.  c.  61.    See 
Digest,  s.  1 19. 

»  See  ibid.  36. 
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control  vested  in  the  Governments  of  Madras  and  Bombay 
were  transferred  to  the  Government  of  India. 

The  administrative  arrangements  under  the  Act  of  1893 

came  into  force  on  April  I,  1895.  The  Army  of  India  was 

then  divided  into  four  great  commands,  each  under  a  lieu- 

tenant-general, the  whole  being  under  the  direct  command  of 
the  commander-in-chief  in  India  and  the  control  of  the  Govern- 

ment of  India.  In  1904  one  of  the  commands  was  abolished, 

and  the  army  was  organized  in  three  commands  and  two 

independent  divisions.  In  June,  1907,  the  three  commands 

ceased  to  exist,  and  the  Army  in  India  was  divided  into  two 

portions,  viz.  a  Northern  Army  and  a  Southern  Army,  each 

under  the  command  of  a  General  Officer.  The  Northern  Army 

comprises  the  Peshawar,  Rawal  Pindi,  Lahore,  Meerut,  and 

Lucknow  Divisions  with  the  Kohat,  Bannu,  and  Derajat 

independent  Frontier  Brigades  ;  while  the  Southern  Army 

comprises  the  Quetta,  Mhow,  Poona,  Secunderabad,  and 

Burma  Divisions,  together  with  the  Aden  garrison. 

The  army  in  India  consists,  first,  of  His  Majesty's  British 
forces,  which  are  under  the  (imperial)  Army  Act,  and,  secondly, 

of  native  troops,  of  which  the  British  officers  are  under  the 

(imperial)  Army  Act,  whilst  the  remainder  are  under  the 

Indian  Army  Act,  an  Act  of  the  Indian  Legislature.1  I 
1913  the  total  strength  was  nearly  263,000  men  of  all  a: 

of  whom  rather  more  than  78,000  (including  the  Briti 

officers  of  the  Indian  Army)  were  British.  This  is  exclusi 

of  the  active  reserve,  in  process  of  formation,  consisting  of 

men  who  have  served  with  the  colours  in  the  Native  Army 

from  5  to  12  years,  and  numbering  now  about  34,700  men,  and 

of  the  volunteers,  about  42,000  in  number,  enrolled  under  the 

Indian  Volunteers  Act  (XX  of  1869,  as  amended  by  X  of  1896). 

When  the  Native  Army  was  reorganized  in  1861,  its  British 

officers  were  formed  into  three  '  staff  corps,'  one  for  each  of 
the   three   armies   of   Bengal,   Madras,   and   Bombay.     The 

officers  of  the  corps  were,  in  the  first  instance,  transferred 

1  Act  VIII  of  1911. 
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from  the  East  India  Company's  army,  and  were  subsequently 
drawn  from  British  regiments.  In  1891  the  three  staff  corps 

were  amalgamated  into  a  single  body,  known  as  the  Indian 

Staff  Corps.  In  1902  the  use  of  the  term  '  Staff  Corps  '  was 
abandoned,  and  these  officers  are  now  said  to  belong  to  the 

Indian  Army.  The  number  of  their  establishment  is  nearly 

3,450.  They  are  recruited  partly  from  young  officers  of 

British  regiments  and  batteries  in  India,  but  mainly  by  the 

appointment  of  candidates  from  the  Royal  Military  College, 

Sandhurst,  to  an  unattached  list,  from  which  they  are  trans- 

ferred to  the  Indian  Army  after  a  year's  duty  with  a  British 
regiment  in  India.  After  passing  examinations  in  the  native 

language  and  in  professional  subjects,  an  officer  of  the  Indian 

Army  is  eligible  for  staff  employment  or  command  in  any 

part  of  India.  The  officers  of  the  Indian  Army  are  employed 

not  only  in  the  Native  Army  and  in  military  appointments 

on  the  staff,  but  also  in  a  large  number  of  civil  posts.  They 

hold  the  majority  of  appointments  in  the  Political  Depart- 

ment, and  many  administrative  and  judicial  offices  in  non- 

3gulation  provinces. 

The  Charter  Acts  of  1813  and  1833  provided  for  the  appoint-  Ecclesi- 

ment  of  bishops   at   Calcutta,   Madras,   and   Bombay,   and  establish  - 

conferred  on  them  ecclesiastical  jurisdiction  and  power  to  ment- 
admit  to  holy  orders.      These  provisions  are  still  in  force,1 
but  the  bishops  who  have  been  since  appointed  for  other 

Indian  dioceses,  such  as  the  diocese  of  Lahore,  do  not  derive 

their  authority  from  any  Act  of  Parliament.     The  salaries, 

allowances,  and  leaves  of  absence  of  the  Indian  bishops  and 

archdeacons  are  regulated  by  the  King  or  by  the  Secretary 

of  State  in  Council.2 

The  provisions  summarized  above  include  all  the  matters  Subsi- 

relating  to  the  administration  of  India  which  are  regulated 

by  Act  of  Parliament,  with  the  exception  of  some  minor 

points   relating    to    salaries,    leave    of    absence,    temporary 
appointments,  and  the  like. 

1  Digest,  ss.  1 10-12.  2  Ibid.  113,  114. 
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The  salaries  and  allowances  of  the  governor-general  and 

the  governors  of  Bengal,  Madras,  and  Bombay,  and  of  their 

respective  councils,  of  the  commander-in-chief,  and  of  lieu- 

tenant-governors, are  fixed  by  order  of  the  Secretary  of  State 

in  Council,  subject  to  limits  imposed  by  Act  of  Parliament.1 

Return  to  Europe  vacates  the  offices  of  the  governor-general, 
of  the  governors  of  Bengal,  Madras,  and  Bombay,  and  the 

members  of  their  respective  councils,  and  of  the  commander- 

in-chief,2  except  that  members  of  council  can  obtain  six 

months'  leave  of  absence  on  medical  certificate.3 
There  is  power  to  make  conditional  appointments  to  the 

offices  of  governor-general,  governor,  and  member  of  council.4 

If  a  vacancy  occurs  in  the  office  of  governor-general  when 
there  is  no  successor  or  conditional  successor  on  the  spot,  the 

Governor  of  Bengal,  Madras,  or  Bombay,  whichever  is  senior 

in  office,  fills  the  vacancy  temporarily.5  A  temporary  vacancy 
in  the  office  of  Governor  of  Bengal,  Madras,  or  Bombay  is  filled 

by  the  senior  member  of  council.6  Provision  is  also  made 
for  filling  temporary  vacancies  in  the  offices  of  ordinary  or 
additional  members  of  council. 

Absence  on  sick  leave  or  furlough  of  persons  in  the  service 

of  the  Crown  in  India  is  regulated  by  rules  made  by  the 

Secretary  of  State  in  Council.7  The  distribution  of  patronage 
between  the  different  authorities  may  also  be  regulated  in 

like  manner.8 

Adminis-        The  administrative  arrangements  which  have  been  sum- 

arrange-     marized  above  depend  mainly,  though  not  exclusively,  011 
ments  not  Acts  of  Parliament.     To  describe  the  branches  of  adminis- 
dependent 
onActa      tration  which  depend  not  on  Acts  of  Parliament,  but  on 

ment  Indian  laws  or  administrative  regulations,  would  be  beyond 

the  scope  of  this  work.  For  a  description  of  them  reference 

should  be  made  to  such  authorities  as  Sir  John  Strachey's 
1  Digest,  s.  80. 

2  Ibid.  82.     The  precise  effect  of  the  enactments  reproduced  by  this 
section  is  far  from  clear. 

3  Ibid.  81.  *  Ibid.  83.  6  Ibid.  8;. 
6  Ibid.  86.                                  Ibid.  89.  8  Ibid.  90. 



II]  SUMMARY   OF   EXISTING   LAW  159 

excellent  book  on  India,1  or  the  latest  of  the  decennial  reports 
on  the  moral  and  material  progress  of  India.  Only  a  few 

of  them  can  be  touched  on  lightly  here. 

In  the  first  place  something  must  be  said  about  the  Indian  Financial 

financial  system.     The  principal  heads  of  Indian  revenue,  8yst< 
as  shown  in  the   figures  annually  laid  before   Parliament,     V' 
are   land  revenue,   opium,    salt,   stamps,   excise,   provincial 

rates,    customs,    assessed    taxes,    forest,    registration,    and 

tributes  from  Native  States.     The  principal  heads  of  expen- 
diture   are    debt    services,    military    services,    collection    of 

revenue,   commercial  services,  famine  relief  and  insurance, 

and    civil   service.     But   during   recent   years   the    services 

grouped  as  commercial,  namely,  post  office,  telegraph,  railways, 

and  irrigation,  have  usually  shown  a  surplus,  and  have  been 

a  source  of  revenue  and  not  of  expenditure.     The  most  im- 
portant head  of  revenue  is  the  land  revenue,  a  charge  on  the 

land  which  is  permanently  fixed  in  the  greater  part  of  Bengal 

and  in  parts  of  Madras,  and  periodically  settled  elsewhere. 

The  central  government  keeps  in  its  own  hands  the  col- 

lection of  certain  revenues  such  as  those  of  the  Salt  Depart- 
ment in  Northern  India,  the  Telegraph  Department,  and  the 

revenues  of  Coorg,  A j mere,  and  the  North- West  Frontier 
Province,  besides  certain  receipts  connected  with  the  Army 

and  other  services.  It  also  deals  directly  with  the  expenditure 

on  the  Army  and  the  Indian  Marine,  on  certain  military 

works,  on  railways  and  telegraphs,  on  the  administration  of  the 

three  small  provinces  whose  revenue  it  receives,  and  on  the 

mint,  and  with  the  greater  part  of  the  post  office  expenditure 

and  of  the  political  charges.2 
The  other  branches  of  revenue  are  collected  and  the  other 

branches  of  expenditure  are  administered  by  the  provincial 

or  local  governments.  But  the  whole  of  the  income  and 

1  4th  edition  by  Sir  T.  W.  Holderness,  1911. 
2  On  the  relations  between  imperial  and  provincial  finance,  see  the  Resolu- 

tion of  the  Government  of  India,  published  in  the   Gazette  of  India  of 
May  18,  1912. 



l6o  GOVERNMENT   OF   INDIA  [CH. 

expenditure,  whether  collected  or  borne  by  the  central  or 

by  the  local  government,  is  brought  into  one  account  as 

the  income  and  expenditure  of  the  Indian  Empire. 

From  1871  to  1903  the  relations  between  central  and  pro- 
vincial finance  were  regulated  by  quinquennial  contracts 

between  the  central  and  each  provincial  government.  Under 

these  contracts  the  whole,  or  a  proportion,  of  certain  taxes 

and  other  receipts  collected  by  each  provincial  government 

was  assigned  to  it  for  meeting  a  prescribed  portion  of  the 

administrative  charges  within  the  province.  Since  1903  these 

quinquennial  contracts  have  gradually  been  replaced  by 

contracts  on  a  quasi-permanent  basis. 
The  provincial  governments  have  thus  a  direct  interest 

in  the  efficient  collection  of  revenue  and  an  inducement  to 

be  economical  in  expenditure,  since  savings  effected  by 

them  are  placed  to  their  credit.  But  they  may  not  alter 

taxation,  or  the  rules  under  which  the  revenue  is  adminis- 

tered, without  the  assent  of  the  Supreme  Government. 

Subject  to  general  supervision,  and  to  rules  and  conditions 

concerning  such  matters  as  the  maintenance  of  great  lines 

of  communication,  the  creation  of  new  appointments,  the 

alteration  of  scales  of  salaries,  and  the  undertaking  of  new 

general  services  or  duties,  they  have  a  free  hand  in  adminis- 

tering their  share  of  the  revenue.  Any  balance  which  a  pro- 
vincial government  can  accumulate  by  careful  administration 

is  placed  to  its  credit,  but  on  occasions  of  extraordinary 

stress,  as  during  the  Afghan  War,  the  central  government  has 

sometimes  called  upon  local  governments  to  surrender  a  share 
of  their  balances. 

Adminis-        As  has  been  said  above,  the  governors  of  Bengal,  Madras, 

staff  of       anc^  Bombay  are  assisted  by  executive  councils.     A  lieutenant- 

local          governor  has,  as  a  rule,  no  executive  council,1  but  has  the  help 
govern- 

ments,      of  a  Board  of  Revenue  in  the  United  Provinces,  and  of  a 

1  Under  the  Indian  Councils  Act,  1909,  there  is  power  to  create 
executive  councils  for  lieutenant-governors  and  such  a  council  has  been 
established  for  Bihar  and  Orissa. 
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Financial  Commissioner  in  the  Punjab  and  Burma.  Madras 

has  also  a  Board  of  Revenue.  Bengal  has  at  present  a  Board 

of  Revenue  reduced  to  a  single  member,  and  a  similar  arrange- 
ment has  been  made  for  Bihar  and  Orissa.  Each  province 

has  its  secretariat,  manned  according  to  administrative 

requirements,  and  also  special  departments,  presided  over  by 

heads,  such  as  the  inspector-general  of  police,  the  commis- 

sioner of  excise,  the  director  of  public  instruction,  the  in- 

spector-general of  civil  hospitals,  the  sanitary  commissioner, 
and  the  chief  engineer  of  public  works,  for  the  control  of 

matters  which  are  under  provincial,  as  distinguished  from 

central  management.  There  may  be  also  special  officers  in 

charge  of  such  matters  as  experimental  farms,  botanical 

gardens,  horse-breeding,  and  the  like,  which  require  special 
qualifications  but  do  not  need  a  large  staff. 

The  old  distinction  between  regulation  and  non-regulation  Regula- 

provinces  1  has  become  obsolete,  but  traces  of  it  remain  in  non. 
the   nomenclature   of   the   staff,   and   in  the   qualifications 

for  administrative  posts.     The  corresponding  distinction  in 

modern  practice  is  between  the  regions  which  are  under 

ordinary  law,   and  the  more  backward  regions,  known  as 

scheduled  districts,   which  are  under  regulations  made  in 

exercise  of  the  summary  powers  conferred  by  the  Govern- 

ment of  India  Act,  1870  (33  Viet.  c.  3).2 
In  each  province  the  most  important  administrative  unit  The district, 

is  the   district.     There   are   267   districts  in  British  India. 

They  vary  considerably  in  area  and  population,  from  the 

Simla  district  in  the  Punjab  with  101  square  miles  to  the 

Upper  Khyndwin  in  Burma  with  approximately  19,000 

square  miles,  and  from  the  hill  district  of  North  Arakan 

with  a  population  of  20,680  to  Maimansingh  with  a  popula- 
tion of  3,915,000.  In  the  United  Provinces  the  district 

has  an  average  area  of  1,500  or  2,000  square  miles,  with 

1  See  above,  pp.  101,  102. 

2  See  above,  p.  105,  and  East  India  (Progress  and  Condition)  Decennial 
Report  (1913),  p.  62. 
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a  population  of  750,000  to  1,500,000.     But  in  several  pro- 
vinces, and  especially  in  Madras,  the  district  is  much  larger. 

The  At  the  head  of  the  district  is  the  district  magistrate,  who district 
magis-       in  the  old  regulation  provinces  is  styled  the  collector  and 

his  staff,  elsewhere  the  deputy  commissioner.  He  is  the  local  repre- 
sentative of  the  Government  and  his  position  corresponds 

more  nearly  to  that  of  the  French  prefet  than  to  that  of  any 

English  functionary.1 
He  has  assistants  and  deputies  varying  in  number,  title, 

and  rank,  and  his  district  is  subdivided  for  administrative 

purposes  into  charges  which  bear  different  names  in  different 

parts  of  the  country. 

In  most  parts  of  India,  but  not  in  Madras,  districts  are 

grouped  into  divisions,  under  commissioners,  who  stand 

between  the  district  magistrate  and  his  local  government. 

If  the  district  is,  par  excellence,  the  administrative  unit  of 

the  Indian  country,  the  village  may  be  said  to  be  the  natural 

unit.  It  answers,  very  roughly,  to  the  English  civil  parish 

or  the  continental  commune,  and  it  is  employed  as  the  unit 

for  revenue  and  police  purposes.  Its  organization  differs 

much  in  different  parts  of  India,  but  it  tends  to  be  a  self- 
sufficing  community  of  agriculturists.  It  has  its  headman, 

who  in  some  provinces  holds  small  police  powers  ;  its  accoun- 
tant, who  keeps  the  record  of  the  State  dues  and  maintains 

the  revenue  and  rent  rolls  of  the  village  ;  and  its  watchman 

and  other  menials.  In  Bengal  the  village  system  is  less 

developed  than  elsewhere. 

Municipal      Under    various    Acts    of    the    central    and    local    Indian 

trict          legislatures  municipal  and  district  councils  have  been  estab- 

councils.  lished  in  the  several  provinces  of  India  with  limited  powers 
of  local  taxation  and  administration.  This  system  of  local 

government  received  a  considerable  extension  under  the 

viceroyalty  of  Lord  Ripon.2 

1  See  Strachey,   392.     East  India  (Progress  and  Condition)  Decennial 
Report  (1913),  p.  63. 

~  See  Government  of  India  Acts  I,  XIV,  XV,  and  XX  of  1883,  XIII  and 
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Reference  has  been  made  above  to  the  four  chartered  high  Judicial 

courts.  But  the  term  'high  court',  as  used  in  Indian  mentf° 
legislation,1  includes  also  the  chief  courts  of  those  parts  of 
British  India  which  are  outside  the  jurisdiction  of  the  char- 

tered high  courts.  These  are  the  chief  court  of  the  Punjab, 

established  in  1866,  the  chief  court  of  Lower  Burma,  established 

in  1900,  and  the  courts  of  the  judicial  commissioners  for 

Oudh,  the  Central  Provinces,  Upper  Burma,  Berar  and 

>ind.  The  Punjab  chief  court  has  at  present  eight  judges, 

the  Lower  Burma  chief  court  five.  The  provinces  of  Bihar 

ind  Orissa  and  of  Assam  are  under  the  jurisdiction  of  the 

tlcutta  high  court. 

These  non-chartered  high  courts  exercise  with  respect  to  the 
mrts  subordinate  to  them  the  like  appellate  jurisdiction,  and 

ihe  like  powers  of  revision  and  supervision,  as  are  exercised  by 

chartered  courts,  and  their  decisions  are  subject  to  the 

like  appeal  to  the  judicial  committee  of  the  Privy  Council. 

The  procedure  of  the  several  civil  courts  is  regulated  by  Civil 

the  general  Code  of  Civil  Procedure,  but  their  nomenclature,   diction. 

)lassification,   and  jurisdiction  depend  on  Acts  passed  for 

the  different  provinces.     There  is  usually  a  district  judge 

for  a  district  or  group  of  districts,  whose  court  is  the  chief 

civil  tribunal  for  the  district  or  group,   and  who  usually 

exercises  criminal  jurisdiction  also  as  a  sessions  judge.    There 

ire  subordinate  judges  with  lesser  jurisdiction,  and  below 

ihem  there  are  the  courts  of  the  munsif,  or  of  some  petty 

judge  with  a  similar  title.     The  right  of  appeal  from  these 

mrts  is  regulated  by  the  special  Act,  and  by  the  provisions 

s.  100  of  the  Code  of  Civil  Procedure  (Act  V  of  1908)  as  to 

icond  appeals.     In  the  presidency  towns,  and  in  some  other 

,  there  are  also  small  cause  courts  exercising  final  juris- 
liction  in  petty  cases. 

of  1884  ;  Bengal  Act  III  of  1884  ;  Bombay  Acts  I  and  II  of  1884  ; 
Iras  Acts  IV  and  V  of  1884.  Some  of  these  Acts  have  since  been  repealed 
re-enacted. 

See  s.  3  (24)  of  the  Indian  General  Clauses  Act  (X  of  1897). 
M  2 
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Criminal  The  constitution,  jurisdiction,  and  procedure  of  criminal 

fiction,  courts  are  regulated  by  the  Code  of  Criminal  Procedure, 

which  was  last  re-enacted  in  1898  (Act  V  of  1898).  In 
every  province,  besides  the  high  court,  there  is  a  court  of 
sessions  for  each  sessional  division,  which  consists  of  a  district 

or  group  of  districts.  The  judge  of  the  court  of  sessions 

also,  as  has  been  seen,  usually  exercises  civil  jurisdiction  as 

district  judge.  There  may  be  additional,  joint,  and  assistant 

sessions  judges.  There  are  magistrates  of  three  classes,  first, 

second,  and  third.  For  each  district  outside  the  presidency 

towns  there  is  a  magistrate  of  the  first  class  called  the  district 

magistrate,  with  subordinate  magistrates  under  him.  For 

the  three  presidency  towns  there  are  special  presidency 

magistrates,  and  the  sessions  divisions  arrangements  do  not 

apply  to  these  towns. 
A  high  court  may  pass  any  sentence  authorized  by  law. 

A  sessions  judge  may  pass  any  sentence  authorized  by  law, 

but  sentences  of  death  must  be  confirmed  by  the  high  court. 

Trials  before  the  high  court  are  by  a  jury  of  nine.  Trials 

before  a  court  of  sessions  are  either  by  a  jury  or  with  assessors 

according  to  orders  of  the  local  Government. 

Presidency  magistrates  and  magistrates  of  the  first  class 

can  pass  sentences  of  imprisonment  up  to  two  years,  and 

of  fine  up  to  1,000  rupees.  They  can  also  commit  for  trial 

to  the  court  of  sessions  or  high  court. 

Magistrates  of  the  second  class  can  pass  sentences  of 

imprisonment  up  to  six  months  and  of  fine  up  to  200  rupees. 

Magistrates  of  the  third  class  can  pass  sentences  of  imprison- 
ment up  to  one  month  and  of  fine  up  to  fifty  rupees. 

In  certain  parts  of  British  India  the  local  Government 

can,  under  s.  30  of  the  Code  of  Criminal  Procedure,  invest 

magistrates  of  the  first  class  with  power  to  try  all  offences 

not  punishable  with  death. 

In  certain  cases  and  under  certain  restrictions  magistrates 

of  the  first  class,  or,  if  specially  so  empowered,  magistrates 

of  the  second  class,  can  pass  sentences  of  whipping. 
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A  judge  or  magistrate  cannot  try  a  European  British 

subject  unless  he  is  a  justice  of  the  peace.  High  court  judges, 

sessions  judges,  district  magistrates,  and  presidency  magis- 

trates are  justices  of  the  peace  ex  officio.  In  other  cases 

a  justice  of  the  peace  must  be  a  European  British  subject. 

If  a  European  British  subject  is  brought  for  trial  before 

a  magistrate  he  may  claim  to  be  tried  by  a  mixed  jury. 

India,  as  defined  by  the  Interpretation  Act,  1889  (52  The 

&  53  Viet.  c.  63,  s.  18),  and  by  the  Indian  General  Clauses 

Act  (X  of  1897,  s.  3  (27)),  includes  not  only  the  territories 

comprised  in  British  India,  that  is  to  say,  the  territories 

under  the  direct  sovereignty  of  the  Crown,  but  also  the  terri- 

tories of  the  dependent  Native  States.  These  are  upwards 

of  600  in  number.  They  cover  an  area  of  nearly  700,000 

square  miles,  and  contain  a  population  of  about  62,500,000. 

Their  total  revenues  are  estimated  at  nearly  Rx.  20,ooo,ooo.1 
They  differ  from  each  other  enormously  in  magnitude  and 

importance.  The  Nizam  of  Hyderabad  rules  over  an  area  of 

83,000  square  miles  and  a  population  of  more  than  11,000,000. 

There  are  petty  chiefs  in  Kathiawar  whose  territory  consists 

of  a  few  acres.2 

The  territory  of  these  States  is  not  British  territory.    Their  Division 

subjects   are   not   British   subjects.     The   sovereignty   over  °eignty.~ them  is  divided  between  the  British  Government  and  the 

ruler  of  the  Native  State  in  proportions  which  differ  greatly 

according  to  the  history  and  importance  of  the  several  States, 

and  which  are  regulated  partly  by  treaties  or  less  formal 

engagements,  partly  by  sanads  or  charters,  and  partly  by 

usage.     The   maximum  of   sovereignty  enjoyed  by  any  of 

their  rulers  is  represented  by  a  prince  like  the  Nizam  of 

Hyderabad,  who  coins  money,  taxes  his  subjects,  and  inflicts 

1  Rx  =  tens  of  rupees. 
2  For  further  details  as  to  the  Native  States  see  East  India  (Moral  and 

Material  Progress)  Decennial  Report  (1913),  pp.  29-49  ;  and  on  the  general 
position  of  these  States  see  : — Tupper,  Our  Indian  Protectorate  ;  Lee-Warner, 
Protected  Princes  of  India  ;  Strachey,  India,  ch.  xxiv  ;  Westlake,  Chapters  on 

rinciples  of  International  Law,  ch.  x  ;  and  below,  Chapter  V. 
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capital  punishment  without  appeal.  The  minimum  of 

sovereignty  is  represented  by  the  lord  of  a  few  acres  in 

Kathiawar,  who  enjoys  immunity  from  British  taxation, 

and  exercises  some  shadow  of  judicial  authority. 

General          But  in  the  case  of  every  Native  State  the  British  Goverri- 
control  by 
British       ment,  as  the  paramount  Jrower, — 

men?"1          W  exer°ises  exclusive  control  over  the  foreign  relations  of 
the  State  ; 

(2)  assumes  a  general,  but  limited,  responsibility  for  the 

internal  peace  of  the  State  ; 

(3)  assumes   a   special  responsibility   for   the   safety   and 

welfare  of  British  subjects  resident  in  the  State ; 
and 

(4)  requires  subordinate  co-operation  in  the  task  of  re- 
sisting foreign  aggression  and  maintaining  internal 

order. 

It  follows  from  the  exclusive  control  exercised  by  the 

British  Government  over  the  foreign  relations  of  Native 

States,  that  a  Native  State  has  not  any  international  exis- 
tence. It  does  not,  as  a  separate  unit,  form  a  member  of 

the  family  of  nations.  It  cannot  make  war.  It  cannot  enter 

into  any  treaty,  engagement,  or  arrangement  with  any  of 

its  neighbours.  If,  for  instance,  it  wishes  to  settle  a  question 

of  disputed  frontier,  it  does  so,  not  by  means  of  an  agreement, 

but  by  means  of  rules  or  orders  framed  by  an  officer  of  the 

British  Government  on  the  application  of  the  parties  to  the 

dispute.  It  cannot  initiate  or  maintain  diplomatic  relations 

with  any  foreign  Power  in  Europe,  Asia,  or  elsewhere.  It 

cannot  send  a  diplomatic  or  consular  officer  to  any  foreign 

State.  It  cannot  receive  a  diplomatic  or  consular  officer 

from  any  foreign  State.  Any  attempt  by  the  ruler  of  a  Native 

State  to  infringe  these  rules  would  be  a  breach  of  the  duty 

he  owes  to  the  King-Emperor.  Any  attempt  by  a  foreign 
Power  to  infringe  them  would  be  a  breach  of  international 

law.  Hence,  if  a  subject  of  a  Native  State  is  aggrieved  by 

the  act  of  a  foreign  Power,  or  of  a  subject  of  a  foreign  Power, 
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redress  must  be  sought  by  the  British  Government ;  and, 

conversely,  if  a  subject  of  a  foreign  Power  is  aggrieved  by 

the  act  of  a  Native  State,  or  of  any  of  its  subjects,  the  foreign 

Power  has  no  direct  means  of  redress,  but  must  proceed 

through  the  British  Government.  Consequently  the  British 

Government  is  in  some  degree  responsible  both  for  the  pro- 
tection of  the  subjects  of  Native  States  when  beyond  the 

territorial  limits  of  those  States,  and  for  the  protection  of 

the  subjects  of  foreign  Powers  when  within  the  territorial 

limits  of  Native  States.  And,  as  a  corollary  from  this  respon- 
sibility, the  British  Government  exercises  control  over  the 

protected  class  of  persons  in  each  case. 

The  British  Government  has  recognized  its  responsibility 

for,  and  asserted  its  control  over,  subjects  of  Native  Indian 

State's  resorting  to  foreign  countries  by  the  Orders  in  Council 
which  have  been  made  for  regulating  the  exercise  of  British 

jurisdiction  in  Zanzibar,  Muscat,  and  elsewhere.  By  these 

orders  provision  has  been  made  for  the  exercise  of  jurisdiction, 

not  only  over  British  subjects  in  the  proper  sense,  but  also  over 

British-protected  subjects,  that  is,  persons  who  by  reason 
of  being  subjects  of  princes  and  States  in  India  in  alliance 

with  His  Majesty,  or  otherwise,  are  entitled  to  British  pro- 
tection. And  the  same  responsibility  is  recognized  in  more 

general  terms  by  a  section  in  the  Foreign  Jurisdiction  Act, 

I^90  (53  &  54  Viet.  c.  37,  s.  15),  which  declares  that  where  any 

Order  in  Council  made  in  pursuance  of  the  Act  extends  to 

arsons  enjoying  His  Majesty's  protection,  that  expression 
to  include  all  subjects  of  the  several  princes  and  States 
India. 

The  consequences  which  now  from  the  duty  and  power  Power  to 

the  British  Government  to  maintain  order  and  peace  in  the   peace. 
itories  of  Native  States  have  been  developed  at  length  by 

Sir  C.  L.  Tupper  and  Sir  William  Lee -Warner.  The  guarantee 

a  native  ruler  against  the  risk  of  being  dethroned  by 

mrrectioii  necessarily  involves  a  corresponding  guarantee 

his  subjects  against  intolerable  misgovernment.  The 
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degree  of  misgovernment  which  should  be  tolerated,  and 

the  consequences  which  should  follow  from  transgression  of 

that  degree,  are  political  questions  to  be  determined  with 

reference  to  the  circumstances  of  each  case.1 

Special          The  special  responsibility  assumed  by  the  British  Govern- 

Iflrbvfor    ment  for  the  safetv  and  welfare  of  British  subjects,  whether 

British       English  or  Indian,  within  the  territories  of  Native  States, subjects 
in  Native  involves  the  exercise  of  very  extensive  jurisdiction  within 

those  territories.  The  territories  of  British  India  and  of  the 

Native  States  are  inextricably  interlaced.  The  territories  of 

the  Native  States  are  intersected  by  British  railway  lines, 

postal  lines,  and  telegraph  lines.  British  subjects,  European 

and  Indian,  freely  and  extensively  resort  to  and  reside  in 

Native  territory  for  purposes  of  trade  and  otherwise.  For 

each  Native  State  there  is  a  British  political  officer,  represent- 
ing the  civil  authority  exercised  by  the  paramount  power, 

and  in  each  of  the  more  important  States  there  is  a  resident 

political  officer  with  a  staff  of  subordinates.  Detachments 

of  British  troops  occupy  cantonments  in  all  the  more  impor- 
tant military  positions. 

For  the  regulation  of  the  rights  and  interests  arising  from 

this  state  of  things  an  extensive  judicial  machinery  is  required. 

It  varies  in  character  in  different  places,  and  its  powers  are 

not  everywhere  based  on  the  same  legal  principles.  For  the 

proper  control  of  the  railway  staff  it  has  sometimes  been 

found  necessary  to  obtain  a  formal  cession  of  the  railway 

lands.  In  other  cases,  a  cession  of  jurisdiction  within  those 

lands  has  been  considered  sufficient.  The  jurisdiction  exer- 
cised in  cantonments  has  been  sometimes  based  on  the 

extra-territorial  character  asserted  for  cantonments  under 

European  international  law.  And  a  similar  extra-territorial 
character  may  be  considered  as  belonging  to  the  residencies 

and  other  stations  occupied  by  political  officers.2 

1  The  recent  tendency  to  leave  greater  freedom  of  administration  to  the 
rulers  of  Native  States  is  illustrated  by  the  Mysore  Treaty  of  1913. 

2  See  below,  Chapter  V. 
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The  duty  incumbent  on  Native  States  of  subordinate  Subor- 

co  -operation  in  the  task  of  resisting  foreign  aggression  has 
been  recognized  and  emphasized  by  arrangements  which 

were  made  during  Lord  Dufferin's  viceroyalty  with  several 
of  these  States  for  maintaining  a  number  of  selected  troops 

in  such  a  condition  of  efficiency  as  will  make  them  fit  to 

take  the  field  side  by  side  with  British  troops.  Other  States 

have  engaged  to  furnish  transport  corps.  The  total  number 

of  these  contingents  is  about  22,000  men.  The  officers  and 

men  are,  to  a  great  extent,  natives  of  the  State  to  which  they 

belong,  but  they  are  inspected  and  advised  by  British  officers.1 
The  result  of  all  these  limitations  on  the  powers  of  the  Excep- 

Native  Indian  States  is  that,  for  purposes  of  international  position 

law,  they  occupy  a  very  special  and  exceptional  position. 

'  The  principles  of  international  law  ',  declared  a  resolution  of  States. 

the  Government  of  India  in  iSgi,2  '  have  no  bearing  upon  the 
relations  between  the  Government  of  India  as  representing 

the  Queen-Empress  on  the  one  hand,  and  the  Native  States 
under  the  sovereignty  of  Her  Majesty  on  the  other.  The 

paramount  supremacy  of  the  former  presupposes  and  implies 

the  subordination  of  the  latter.' 

1  Strachey,  India,  p.  493. 
2  Gazette  of  India,  No.  1700  E,  August  21,  1891. 



CHAPTER  III 

DIGEST    OF    STATUTORY    ENACTMENTS   RELATING   TO    THE 

GOVERNMENT    OF   INDIA 

N.B.—The  marginal  references  in  square  brackets  [  ]  indicate  the  enactments 

reproduced. 

PART  I. 

THE  SECRETARY  OF  STATE  IN  COUNCIL. 

The  Crown. 

Govern-  1. — British  India  (a)  is  governed  by  and  in  the  name  of  His 

India  by  Majesty  the  King  (6),  and  all  rights  which,  if  the  Government 

*he  of  India  Act,  1858,  had  not  been  passed,  might  have  been 
[21  &  22    exercised  by  the  East  India  Company  in  relation  to   any Viet    c 

106,  s.  2.]  territories,  may  be  exercised  by  and  in  the  name  of  His 

Majesty  as  rights  incidental  to  the  government  of  British 
India  (c). 

(a)  The  expressions  '  British  India '  and  '  India '  are  defined  by 
s.  124  of  this  Digest,  in  accordance  with  the  Interpretation  Act,  i88< 
(52  &  53  Viet.  c.  63,  s.  1 8),  and  the  Indian  General  Clauses  Act  (X 
1897,8-3  (7)  (27)). 

The  language  used  in  the  Act  of  1833  (3  &  4  Will.  IV,  c.  85,  s. 

was  :  '  the  territories  now  in  the  possession  and  under  the  govei 
ment  of  the  said  company.'  A  similar  expression  was  used  in  the 
Indian  Councils  Act,  1861  (24  &  25  Viet.  c.  67,  s.  22).  Hence  questions 
arose  as  to  the  application  of  the  Acts  to  territories  subsequently 
acquired.  Those  questions  have,  however,  now  been  set  at  rest  by 
s.  3  of  the  Indian  Councils  Act,  1892  (55  &  56  Viet.  c.  14),  whk 
expressly  declares  the  applicability  of  the  Acts  of  1833  and  1861 
territories  subsequently  acquired. 

(6)  The  Royal  Titles  Act,  1876  (39  &  40  Viet.  c.  10),  authorized 

the  Queen,  with  a  view  to  the  recognition  of  the  transfer  of  the  govern- 
ment of  India  from  the  East  India  Company  to  the  Crown,  by  Royal 

Proclamation,  to  make  such  addition  to  the  style  and  titles  apper- 
taining to  the  Imperial  Crown  of  the  United  Kingdom  and  its  depen- 
dencies as  to  Her  Majesty  might  seem  meet.  Accordingly  the  Queen, 

by  proclamation  dated  April  28,  1876,  added  to  her  style  and  titles 
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the  words,  '  Indiae  Imperatrix,  or  Empress  of  India '  (London 
Gazette,  April  28,  1876,  2667),  and  '  Emperor  of  India '  forms  part 
of  the  title  of  the  present  King. 

(c)  These  rights  include  the  right  to  acquire  and  cede  territory. 
See  Lachmi  Narayan  v.  Raja  Pratab  Singh,  I.  L.  R.  2  All.  i ,  and  p.  36 

ve,  and  note  (a)  to  s.  36  below. 

The  Secretary  of  State. 

}. — (i)  Subject  to  the  provisions  embodied  in  this  Digest,  The  Secre- tary of 

one  of  His  Majesty's  principal  Secretaries  of  State  (in  this  state. 

Digest  referred  to  as  '  the  Secretary  of  State  ')  has  and  ̂ ct  £2 
performs  all  such  or  the  like  powers  and  duties  in  anywise  106,8.3.] 
relating  to  the  government  or  revenues  of  India  (a),  and  all 

such  or  the  like  powers  over  all  officers  appointed  or  continued 

under  the  Government  of  India  Act,  1858,  as,  if  that  Act  had 

not  been  passed,  might  or  should  have  been  exercised  or  per- 
formed by  the  East  India  Company,  or  by  the  Court  of  Directors 

or  Court  of  Proprietors  of  that  Company,  either  alone  or  by  the 

direction  or  with  the  sanction  or  approbation  of  the  Com- 

missioners for  the  Affairs  of  India,  in  relation  to  that  govern- 
ment or  those  revenues  and  the  officers  and  servants  of  that 

Company,  and  also  all  such  powers  as  might  have  been  exercised 

by  the  said  Commissioners  alone  (b). 

(2)  In  particular,  the  Secretary  of  State  may,  subject  to  t3*4 Will.  -LV, 

the  provisions  embodied  in  this  Digest,  superintend,  direct,  c.  85,  s. 

and  control  all  acts,  operations,  and  concerns  which  in  anywise 

relate  to  or  concern  the  government  or  revenues  of  India,  and 

all  grants  of  salaries,  gratuities,  and  allowances,  and  all  other 

payments  and  charges  whatever  out  of  or  on  the  revenues  of 
India. 

(3)  Any  warrant  or  writing  under  His  Majesty's  Royal  [21  &  22 
Sign  Manual  which,  before  the  passing  of  the  Government  of  I06,  s.  3.] 

India  Act,  1858,  was  required  by  law  to  be  countersigned  by  the 
president  of  the  Commissioners  for  the  Affairs  of  India  must 

I  in  lieu  thereof  be  countersigned  by  the  Secretary  of  State  (c). 

(4)  There  are  paid  out  of  the  revenues  of  India  to  the  [2.1  _ &  22 Viet*  c» 
Secretary  of  State  and  to  his  under  secretaries  respectively,    106,  s.  6.] 
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the  like  yearly  salaries  as  may  for  the  time  being  be  paid 

to  any  other  Secretary  of  State  and  his  under  secretaries 

respectively  (d). 

(a)  The  term  '  revenues  of  India  '  is  retained  here  and  elsewhere, 
though  in  an  Act  of  Parliament  it  might  now  be  more  accurate  to  speak 
of  the  revenues  of  British  India. 

(6)  The  Secretary  of  State  is  the  minister  through  whom  the  autho- 
rity of  the  Crown  over  India  is  exercised  in  England,  and  thus  corre- 

sponds roughly  to  the  president  of  the  Board  of  Control  (Commissioners 
for  the  Affairs  of  India),  under  the  system  which  prevailed  before  the 
Act  of  1858.  He  is  appointed  by  the  delivery  of  the  seals  of  office,  and 
appoints  two  under  secretaries,  one  permanent,  who  is  a  member  of 
the  Civil  Service,  the  other  parliamentary,  who  changes  with  the 
Government.  The  Act  of  1858  authorized  the  appointment  of  a  fifth 
principal  Secretary  of  State,  in  addition  to  the  four  previously  existing 
(Home,  Foreign,  Colonial,  and  War). 

The  office  of  Secretary  of  State  is  constitutionally  a  unit,  though  there 
are  five  officers.  Hence  any  Secretary  of  State  is  capable  of  performing 
the  functions  of  any  other,  and  consequently  it  is  usual  and  proper  to 

confer  statutory  powers  in  general  terms  on  '  a  (or  "  the  ")  Secretary 
of  State  ',  an  expression  which  is  defined  by  the  Interpretation  Act, 
1889,  as  meaning  one  of  Her  Majesty's  principal  Secretaries  of  State. 
But  in  matters  relating  to  India  there  are  certain  functions  which  must 
be  exercised  by  the  Secretary  of  State  in  Council.  See  Anson,  Law  and 
Custom  of  the  Constitution  (third  edition),  vol.  ii,  pt.  i,  168  ;  pt.  ii,  85,  86. 

(c)  See  e.g.  the  provisions  as  to  removal  of  officers  below,  s.  21. 

(d)  i.e.  £5,000  to  the  Secretary  of  State,  £2,000  to  the  permanent 
Under  Secretary,  and  £1,500  to  the  Parliamentary  Under  Secretary. 

The  Council  of  India. 

The  3.  —  (i)  The  Council  of  India  consists  of  such  number  of| 

of  India,    members,  not  less  than  ten  and  not  more  than  fourteen,  as 

t]^e  Secretary  of  State  may  from  time  to  time  determine  (a). 

106,  ss.  7,       ̂ 2)  3^  rignt  of  filling  any  vacancy  in  the  Council  of  India 
32  &  33      is  vested  in  the  Secretary  of  State. Viet.  c. 
97,  ss.  i,        (3)  Unless  at  the  time  of  an  appointment  to  fill  a  vacancy 

7Ed'w.  VII,  in  the  Council  of  India  nine  of  the  then  existing  members  of  the 
council  are  persons  who  have  served  or  resided  in  British  India 

(b)  for  at  least  ten  years,  and  have  not  last  left  British  India 

more  than  five  years  before  the  date  of  their  appointment, 

the  person  appointed  to  fill  the  vacancy  must  be  so  qualified. 
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(4)  Every  member  of  the  Council  of  India  holds  office, 

except  as  by  this  section  provided,  for  a  term  of  seven  years  (c) . 

(5)  The   Secretary  of   State   may  for   special  reasons   of 

public  advantage  reappoint  for  a  further  term  of  five  years 

any  member  of  the  Council  of  India  whose  term  of  office  has 

expired.     In  any  such  case  the  reasons  for  the  reappointment 

must  be  set  forth  in  a  minute  signed  by  the  Secretary  of 
State  and  laid  before  both  Houses  of  Parliament.     Save  as 

aforesaid,  a  member  of  the  Council  of  India  is  not  capable 

of  reappointment. 

(6)  Any  member  of  the  Council  of  India  may,  by  writing 

signed  by  him,  resign  his  office.     The  instrument  of  resigna- 
tion must  be  recorded  in  the  minutes  of  the  council. 

(7)  Any  member  of  the  Council  of  India  may  be  removed 

by  His  Majesty  from  his  office  on  an  address  of  both  Houses 
of  Parliament. 

(8)  There  is  paid  to  each  member  of  the  Council  of  India 

out  of  the  revenues  of  India  the  annual  salary  of  one  thousand 

pounds  (d). 

(a)  The  Council  of  India  is,  in  a  certain,  but  very  limited,  sense 
the  successor  of  the  old  Court  of  Directors.  Under  the  Act  of  1858 
it  consisted  of  fifteen  members,  eight  appointed  by  the  Crown,  and 
seven  elected,  in  the  first  instance,  by  the  Court  of  Directors,  and 
subsequently  by  the  council  itself.  The  members  of  the  council  held 
office  during  good  behaviour,  but  were  removable  on  an  address  by 
both  Houses  of  Parliament.  By  an  Act  of  1869  (32  &  33  Viet.  c.  97) 
the  right  of  filling  all  vacancies  in  the  council  was  vested  in  the  Secretary 

of  State,  and  the  tenure  was  changed  from  tenure  during  good  be- 
haviour to  tenure  for  a  term  of  ten  years,  with  a  power  of  reappoint- 

ment for  five  years,  'for  special  reasons.'  By  an  Act  of  1889  (52  & 
53  Viet.  c.  65)  the  Secretary  of  State  was  authorized  to  abstain  from 
filling  vacancies  in  the  council  until  the  number  should  be  reduced 
to  ten.  An  Act  of  1907  (7  Edw.  VII,  c.  35)  repealed  the  Act  of  1889 
and  made  the  provisions  reproduced  in  subs.  (i).  The  Act  of  1907 
also  reduced  the  salary  of  Members  of  Council  thereafter  appointed 
from  £1,200  to  £1,000,  the  term  of  office  from  ten  to  seven  years,  and 

the  period  between  a  member's  last  service  in  India  and  his  appoint- 
ment to  the  council  from  ten  to  five  years. 

(6)  It  will  be  observed  that  service  or  residence  in  British  India 
(see  21  &  22  Viet.  c.  106,  s.  i),  not  in  India,  is  the  qualification. 
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(c)  For  members  appointed   before  August  28,  1907,  the  term   of 
office  is  ten  years. 

(d)  For  members  appointed  before  August  28,  1907,  the  salary  is 

£1,200. 

Seat  in  4.  A  member  of  the  Council  of  India  is  not  capable  of 

siting  or  voting  in  Parliament. 

for  Parlia-      This  restriction  applies  to  seats  in  both  Houses  of  Parliament. 
raent. 

[21  &  2:          g^  jf  at  any  time  it  appears  to  Parliament  expedient  to Viet.  c« 

io6,s.  12.]  reduce  the  number  or  otherwise  to  deal  with  the  constitution 

Claims  to  o£  fae  Council  of  India,  a  member  of  that  council  is  not compensa- 
tion.         entitled  to  claim  any  compensation  for  the  loss  of  his  office,  or 

Viet.  c.      for  any  alteration  in  the  terms  and  conditions  under  which  his 

97>s-7-J     office  is  held,  unless  he  has  served  in  his  office  for  a  period  of 
ten  years. 

This  enactment  is  contained  in  the  Act  of  1869  which  changed  the 
tenure  of  members  of  council.  The  term  of  office  has  now  been  reduced 

to  seven  years. 

Duties  of       6.  The    Council    of    India,    under    the    direction    of    the 

Secretary  of  State,  and  subject  to  the  provisions  embodied  in 

Viet.  c.      this  Digest,  conducts  the  business  transacted  in  the  United io6,s.  19.] 
Kingdom  in  relation  to  the  government  of  India  and  the 

correspondence  with  India. 

Powers  of       7,  —  (i)  All  powers  required  to  be  exercised  by  the  Secretary 
1  Council,  and  all  powers  of  the  Council  of  India,  , 

Viet.  c.  may  be  exercised  at  meetings  of  the  council  at  which  not 
less  than  five  members  are  present. 

(2)  The   Council  of  India  may  act  notwithstanding  any 
vacancy  in  their  number. 

President       8.  —  (i)  The  Secretary  of  State  is   the   president  of   the 

president   Council  of  India,  with  power  to  vote. 
of  council.        ,   ,    mi       ~ 
[2i&22         (2)  The  Secretary  of  State  m  Council  may  appoint  any 

106*88  21  mem^er  °f  tne  Council  of  India  to  be  vice-president  thereof, 
and  the  Secretary  of  State  may  at  any  time  remove  any 

person  so  appointed. 
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9.  Meetings  of  the  Council  of  India  are  convened  and  held  Meetings 

when  and  as  the  Secretary  of  State  directs,  but  one  such  council. 

meeting  at  least  must  be  held  in  every  week.  y^  *2 
10.  —  (i)  At  any  meeting  of  the  Council  of  India  at  which  106,3.22.] 

the  Secretary  of  State  is  present,  if  there  is  a  difference  of 

opinion  on  any  question,  except  (a)  a  question  with  respect  to 

which  a  majority  of  votes  at  a  meeting  is  by  this  Digest  Viet.  c. 
declared  to  be  necessary,  the  determination  of  the  Secretary  of 
State  is  final. 

(2)  In  case  of  an  equality  of  votes  at  any  meeting  of  the 

council  the  person  presiding  at  the  meeting  has  a  casting  vote. 

(3)  All  acts  done  at  a  meeting  of  the  council  in  the  absence 

of  the  Secretary  of  State  require  the  approval  in  writing  of 

the  Secretary  of  State. 

(4)  In  case  of  difference  of  opinion  on  any  question  decided 

at  a  meeting  of  the  council,  the  Secretary  of  State  may 

require  that  his  opinion  and  the  reasons  for  it  be  entered  in 

the  minutes  of  the  proceedings,   and  any  member  of  the 

council  who  has  been  present  at  the  meeting  may  require  that 

his  opinion  and  any  reasons  for  it  that  he  has  stated  at  the 

meeting  be  also  entered  in  like  manner. 

(a)  A  majority  of  votes  is  necessary  for  decisions  on  the  following 
matters  : 

1.  Appropriation  of  revenues  or  property,  s.  23. 
2.  Issuing  securities  for  money,  s.  28. 
3.  Sale  or  mortgage  of  property,  s.  31. 
4.  Contracts,  s.  32. 
5.  Alteration  of  salaries,  s.  80. 
6.  Furlough  rules,  s.  89. 
7.  Indian  appointments,  s.  90. 
8.  Appointments  of  natives  of  India  to  offices  reserved  for  Indian 

Civil  Service,  s.  94. 

9.  Provisional  appointments  to  posts  on  the  C4overnor-  General's 
Council,  s.  83,  and  to  reserved  offices,  s.  95. 
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Commit-  11.  The  Secretary  of  State  may  constitute  committees  of 

council,  ̂ h6  Council  of  India  for  the  more  convenient  transaction  of 

[21  &22  business,  and  direct  what  departments  of  business  are  to  be 
1  06,  s.  20.]  under  those  committees  respectively,  and  generally  direct  the 

manner  in  which  all  business  of  the  council  or  committees 

thereof  is  to  be  transacted  (a). 

(a)  The  existing  committees  are  Finance,  Political  and  Secret, 
Military,  Revenue  and  Statistics,  Public  Works,  Stores,  and  Judicial 
and  Public. 

Orders  and  Dispatches. 

Submis-  12.  —  (i)  Subject  to  the  provisions  (a)  embodied  in  this 

orders,  &c.  Digest,  every  order  or  communication  proposed  to  be  sent  to 

and  record  India,  and  every  order  proposed  to  be  made  in  the  United 

Kmgdom  by  the  Secretary  of  State  under  the  Government  of 

[21  &  22  India  Act,  1858,  must,  unless  it  has  been  submitted  to  a  meeting 

106/88.  of  the  Council  of  India,  be  deposited  in  the  council  room  for 

24»  25'J  ̂ be  perusal  of  all  members  of  the  council  during  seven  days 
before  the  sending  or  making  thereof. 

(2)  Any  member  of  the  Council  of  India  may  record,  in 

a  minute-book  kept  for  that  purpose,  his  opinion  with  respect 
to  any  such  order  or  communication,  and  a  copy  of  every 

opinion  so  recorded  must  be  sent  forthwith  to  the  Secretary 
of  State. 

(3)  If  the  majority  of  the  Council  of  India  so  record  their 

opinions  against  any  act  proposed  to  be  done,  the  Secretary  of 

State  must,  unless  he  defers  to  the  opinion  of  the  majority, 

record  his  reasons  for  acting  in  opposition  thereto. 

(a)  The  qualifications  relate   to   urgency  orders  under  s.  13   and: 
secret  orders  under  s.  14. 

Provi-  13.  —  (i)  Where  it  appears  to  the  Secretary  of  State  that 
cases  of      ̂ ne  dispatch  of  any  communication  or  the  making  of  any 

^k  22  or(*er>  not  being  an  order  for  which  a  majority  of  votes  at  a 
meeting  of  the  Council  of  India  is  by  this  Digest  declared  tc 

be  necessary  (a),  is  urgently  required,  the  communication  may 

be  sent  or  order  made,  although  it  has  not  been  submitted  tc 
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a  meeting  of  the  Council  of  India  or  deposited  for  the  perusal 

8ie  members  of  tha
t  council. 

)  In  any  such  case  the  Secretary  of  State  must,  except 

y  this  Digest  provided  (6),  record  the  urgent  reasons  for 

ing  the  communication 
 
or  making  the  order,  and  give 

notice  thereof  to  every  member  of  the  council. 

(a)  See  note  on  s.  10. 
(6)  The  exception  is  under  the  next  section,  s.  14. 

14. — (i)  Where  an  order  concerns  the  levying  of  war  or  Provision as  to 
the  making  of  peace,  or  the  treating  or  negotiating  with  any  secret 

prince  or  State,  or  the  policy  to  be  observed  with  respect  to  aLfdis- 

any  prince  or  State,  and  is  not  an  order  for  which  a  majority  Patches. 
of  votes  at  a  meeting  of  the  Council  of  India  is  by  this  Digest  III,  c.  52, 

declared  to  be  necessary  (a),  and  is  an  order  which  in  the  3&4Will. 

opinion  of  the  Secretary  of  State  is  of  a  nature  to  require  *  '£'    $' 
secrecy,  the  Secretary  of  State  may  send  the  order  to  the  21  &  22 Viet.  c. 
Governor-General  in  Council  or  to  any  Governor  in  Council  or   106,  s.  27.] 
officer  in  India  without  having  submitted  the  order  to  a 

meeting  of  the  Council  of  India  or  deposited  it  for  the  perusal 

of  the  members  of  that  council,  and  without  recording  or 

giving  notice  of  the  reasons  for  making  the  order  (6). 

(2)  Where   any   dispatch  from   the   Governor-General  in  [33  Geo. 

Council,  or  from  a  Governor  in  Council,  concerns  the  govern-  Sp  22 

ment  of  British  India,  or  any  of  the  matters  aforesaid,  and  yi(J2c2 
in  the  judgement  of  the  authority  sending  the  dispatch  is  of  !o6,  s.  28.] 

a  nature  to  require  secrecy,  it  may  be  marked  '  Secret '  by 
the  authority  sending  it ;    and  a  dispatch  so  marked  is  not 
to  be  communicated  to  the  members  of  the  Council  of  India 

unless  the  Secretary  of  State  so  directs. 

(a)  See  note  on  s.  10. 

(6)  The  Act  of  1784  (24  Geo.  Ill,  sess.  2,  c.  25),  which  constituted 
the  Board  of  Control,  directed  that  a  committee  of  secrecy,  consisting 
of  not  more  than  three  members,  should  be  formed  out  of  the  directors 
of  the  Company,  and,  when  the  Board  of  Control  issued  orders  requiring 
secrecy,  the  committee  of  secrecy  was  to  transmit  the  orders  to  India, 
without  informing  the  other  directors.  (See  above,  p.  63.)  These 
directions  were  reproduced  by  the  Charter  Act  of  1793  (33  Geo.  Ill, 
c.  52,  SP.  19,  20),  and  by  the  Charter  Act  of  1833  (3  &  4  Will.  IV,  c.  85, 
1C91  N 
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ss.  35,  36).  The  Government  of  India  Act,  1858  (21  &  22  Viet.  c.  106, 
s.  27),  directed  that  orders  which  formerly  went  through  the  secret 
committee  need  not  be  communicated  to  the  council,  unless  they  were 
orders  for  which  a  majority  of  votes  of  the  council  was  required.  There 

are  similar  provisions  as  to  dispatches  from  India.  '  Secret '  orders 
are  usually  communicated  to  the  Political  and  Secret  Committee  of  the 
council.  (See  above,  s.  n.) 

Signature  15. — (i)  Every  order  or  communication  sent  to  India,  and 

address  of  tsave  as  expressly  provided  by  this  Digest]  every  order  made 

orders,  &c.  m  fae  United  Kingdom  in  relation  to  the  government  of  India 
Viet.  c.  under  this  Act,  must  be  signed  by  the  Secretary  of  State  (a). 
1 06.  s.  19.] 

(2)  Every  dispatch  from  the  Governor-General  in  Council 
or  from  a  Governor  in  Council  must  be  addressed  to  the 

Secretary  of  State  (6). 

(a)  This  reproduces  the  existing  enactment,  but  of  course  applies 
only  to  official  orders  and  communications.  It  is  not  clear  to  what 
provisions  (if  any)  the  saving  refers. 

(6)  This  recognizes  the  right  of  the  Governments  of  Bengal,  Madras, 
and  Bombay  to  communicate  directly  with  the  Secretary  of  State, 
a  right  derived  from  a  time  when  Madras  and  Bombay  constituted 
independent  presidencies  together  with  the  Presidency  of  Bengal,  and 
before  a  general  Government  of  India  had  been  established. 

Communi-  16.  When  any  order  is  sent  to  India  directing  the  actual 

Parlia-  °  commencement  of  hostilities  by  His  Majesty's  forces  in  India, 
merit as      j^e  fac£  of  ̂ he  order  having  been  sent  must,  unless  the  order to  orders 

for  com-    has  in  the  meantime  been  revoked  or  suspended,  be  communi- 
hostilities.  cated  to  both  Houses  of  Parliament  within  three  months  after 

Vic  *  c 2  *ke  sending  of  the  order,  or,  if  Parliament  is  not  sitting  at  the 
106,  s.  54.]  expiration  of  those  three  months,  then  within  one  month  after 

the  next  meeting  of  Parliament  (a}. 

(a)  See  also  s.  24. 

Corre-  17.  It  is  the  duty  of  the  Governor-General  in  Council  to 

spoiu  $e  transmit  to  the  Secretary  of  State  constantly  and  diligently 
Governor-  an  exact  particular  of  all  advices  or  intelligence,  and  of  all 
with  Sec-  transactions  and  matters,  coming  to  the  knowledge  of  the 

State.  Governor-General  in  Council  and  relating  to  the  government, 

III  c°6i  cominerce,  revenues,  or  affairs  of  India  (a). 
Qt  9-1  (a)  This  reproduces  an  enactment  contained  in  the  Regulating  Act, 

1773,  by  which  Warren  Hastings  and  his  successors  were  directed  to 
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spend  regularly  with  the  Court  of  Directors  at  home,  but  its 
5-enactment  would  probably  not   be  considered  necessary  at  the 

present  day. 

Establishment  of  Secretary  of  State. 

18. — (i)  No  addition  may  be  made  to  the  establishment  of  Establish. 
the  Secretary  of  State  in  Council,  nor  to  the  salaries  of  the 

persons  on  that  establishment,  except  by  an  order  of  His 

Majesty  in  Council,  to  be  laid  before  both  Houses  of  Par-  [21*22 

liament  within  fourteen  days  after  the  making  thereof,  or,  if  io6,ss.  15, 

Parliament  is  not  sitting,  then  within  fourteen  days  after  the       •" 
next  meeting  of  Parliament. 

(2)  The  regulations  made  by  His  Majesty  for  examina- 
tions, certificates,  probation,  or  other  tests  of  fitness  in  relation 

to  appointments  to  junior  situations  in  the  civil  service  apply 

to  such  appointments  on  the  said  establishment. 

(3)  The  Secretary  of  State  in  Council  may,  subject  to  the 

foregoing  provisions  of  this  section,  make  all  appointments 

to   and   promotions   in   the    said   establishment,    and   may 

remove  any   officer  or  servant  belonging  to  the  establish- 
ment (a). 

(a)  This  is  the  enactment  by  which  the  staff  of  the  India  Office  is 
regulated 

19.  His  Majesty  may  by  warrant  under  the  Royal  Sign  Pensions. 

Manual,  countersigned  by  the  Chancellor  of  the  Exchequer,  vict.  c. 

grant  to  any  secretary,  officer,  or  servant  appointed  on  the   \&2Qeo. 

establishment  of  the  Secretary  of  State  in  Council  such  com-  v>  c-  25» 
pensation,  superannuation,  or  retiring  allowance,  or  to  his 

legal  personal  representative  such  gratuity,  as  may  be  granted 

to  persons  on  the  establishment  of  a  Secretary  of  State  under 

the  laws  for  the  time  being  in  force  concerning  superannuations 

and  other  allowances  to  persons  having  held  civil  offices  in  the 

iblic  service,  or  to  personal  representatives  of  such  persons  (a). 

(a)  This  gives  the  staff  of  the  India  Office  pensions  on  the  civil 
rice  scale,  i.  e.  one-sixtieth  of  annual  salary  for  each  year  of  service, N  2 
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subject  to  certain  conditions  and  restrictions,  or,  since  the  Super- 
annuation Act  of  1909,  one-eightieth  of  annual  salary  and  a  lump  sum 

in  addition. 

Indian  Appointments. 

[21  &  22  20. — (i)  Except  as  provided  by  this  Digest,  all  powers  of 

1 06,  s.  37.1  making  regulations  in  relation  to  appointments  and  admis- 
sions to  service  and  other  matters  connected  therewith,  and  of 

altering  or  revoking  such  regulations,  which,  if  the  Government 

of  India  Act,  1858,  had  not  been  passed,  might  have  been 

exercised  by  the  Court  of  Directors  or  Commissioners  for  the 

Affairs  of  India,  may  be  exercised  by  the  Secretary  of  State 
in  Council. 

Indian  (2)  Provided  that  in  any  regulations  for  the  time  being  in 

ments1*"     ̂ orce  ̂ or  ̂ e  organization  of  the  Indian  Army  provision  must 
[21  &  22     be  made  for  the  benefit  of  the  sons  of  persons  who  have  served Viet.  c. 
106,  ss.       in  India  in  the  military  or  civil  service  of  the  Crown  or  of  the 

ij'ft  24  East  India  Company  equally  advantageous  with  the  provisions 
as  to  military  cadetships  in  the  Indian  Army  which  were  in 

s.  i.]  force  before  the  twentieth  day  of  August  one  thousand  eight 

hundred  and  sixty,  and  the  selection  of  such  persons  is  to 

be  in  accordance  with  regulations  made  by  the  Secretary 
of  State  (a). 

(a)  Sections  33,  34,  35,  and  36  of  the  Government  of  India  Act,  1858, 
run  as  follows : 

'33.  All  appointments  to  cadetships,  naval  and  military,  and  all 
admissions  to  service  not  herein  otherwise  expressly  provided  for, 
shall  be  vested  in  Her  Majesty ;  and  the  names  of  persons  to  be  from 
time  to  time  recommended  for  such  cadetships  and  service  shall  be 
submitted  to  Her  Majesty  by  the  Secretary  of  State. 

'  34.  Regulations  shall  be  made  for  admitting  any  persons,  being 
natural-born  subjects  of  Her  Majesty  (and  of  such  age  and  qualifica- 

tions as  may  be  prescribed  in  this  behalf),  who  may  be  desirous  of 
becoming  candidates  for  cadetships  in  the  engineers  and  in  the  artillery, 
to  be  examined  as  candidates  accordingly,  and  for  prescribing  the 
branches  of  knowledge  in  which  such  candidates  shall  be  examined, 
and  generally  for  regulating  and  conducting  such  examinations. 

'35.  Not  less  than  one-tenth  of  the  whole  number  of  persons  to  be 
recommended  in  any  year  for  military  cadetships  (other  than  cadet- 
ships  in  the  engineers  and  artillery)  shall  be  selected  according  to  such 
regulations  as  the  Secretary  of  State  in  Council  may  from  time  to  time 
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make  in  this  behalf  from  among  the  sons  of  persons  who  have  served 
in  India  in  the  military  or  civil  service  of  Her  Majesty,  or  of  the  East 
India  Company. 

'  36.  Except  as  aforesaid,  all  persons  to  be  recommended  for  military 
•  cadetships  shall  be  nominated  by  the  Secretary  of  State  and  members 
of  council,  so  that  out  of  seventeen  nominations  the  Secretary  of  State 
shall  have  two,  and  each  member  of  council  shall  have  one ;  but  no 
person  so  nominated  shall  be  recommended  unless  the  nomination  be 

approved  of  by  the  Secretary  of  State  in  Council.' 
When  the  Government  of  India  Act,  1858,  passed,  and  for  some  years 

afterwards,  the  Indian  Army  (taking  European  and  Native  together) 
was  officered  in  two  ways.  A  certain  number  of  cadets  were  appointed 
to  Addiscombe,  and  thence,  according  to  their  success  in  passing  the 

college  examination,  went  to  India  in  the  engineers,  artillery,  or  in- 
fantry. Others  received  direct  cadetships,  and  went  to  India  without 

previous  training.  The  Act  speaks  of  both  classes  alike  as  receiving 
cadetships.  But  the  artillery  and  engineers  were  not  in  practice  taken 
into  account  in  calculating  the  one-tenth  under  s.  35.  This  being  so, 
the  effect  of  s.  35  was,  roughly  speaking,  that  one-tenth  of  the  officers 
appointed  to  the  Indian  Army  (exclusive  of  the  engineers  and  artillery) 
must  be  the  sons  of  Indian  servants. 

The  Act  of  1860  (23  &  24  Viet.  c.  100),  which  abolished  the  European 

Army,  and  which  was  passed  on  August  20,  1860,  provided  that  '  the 
same  or  equal  provision  for  the  sons  of  persons  who  have  served  in 
India  shall  be  maintained  in  any  plan  for  the  reorganization  of  the 

Indian  Army.'  The  mode  of  appointment  to  the  Native  Army  was 
meantime  altered.  In  pursuance  of  this  provision,  an  order  was 
issued  in  1862,  under  which  the  Secretary  of  State  makes  appointments 
to  cadetships  at  Sandhurst,  fixed  at  twenty  annually,  limited  to  the 
sons  of  Indian  servants.  The  expenses  of  these  cadets  are  borne  by 

India,  if  their  pecuniary  circumstances  are  such  as  to  justify  the  pay- 
ment. Regulations  as  contemplated  by  s.  35  of  the  Government  of 

India  Act,  1858,  have  been  made  governing  the  selection,  and  are 
rigidly  followed.  These  cadetships  differ  from  the  old  ones  in  that 
they  are  not  directly  and  necessarily  connected  with  the  Indian  Army, 
for  a  cadet  might  pass  from  Sandhurst  into  the  British  Army  and  not 
into  the  staff  corps.  But  the  object  is,  of  course,  to  supply  the  Indian 

Army.  The  word  '  cadet '  in  the  Government  of  India  Act  has  110 
express  limitation,  and  the  present  cadets  appear  to  fall  within  the 
meaning  of  the  term.  In  practice,  appointments  of  cadets  do  not  now 
go  to  the  King. 

Section  34  appears  to  be  spent,  and  s.  36  to  be  virtually  repealed  by 
the  abolition  of  the  Indian  Army.  The  effect  of  the  other  two  sections, 
so  far  as  they  are  in  force,  is  reproduced  in  the  Digest. 

21.— (i)  His  Majesty  may,  by  writing  under  the  Royal  Sign 

Manual,  countersigned  by  the  Secretary  of  State,  remove  or  Secretary 
of  State  as 

dismiss  any  person  holding  office  under  the  Crown  in  India,   to  removal 
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of  officers.  (2)  A  copy  of  any  writing  under  the  Royal  Sign  Manual 

III  ̂w  removing  or  dismissing  any  such  person  must,  within  eight 

BS.  35,  36.  <jays  after  the  signature  thereof,  be  communicated  to  the 

IV,  c.  85,  Secretary  of  State  in  Council. 

2i  &422 5*  (3)  Nothing  in  this  enactment  affects  [any  of  His  Majesty's 

106*8°  8  1  Powers  over  any  omcer  m  ̂ ne  army,  or]  the  power  of  the 
Secretary  of  State  [or  of  any  authority  in  India]  to  remove 

or  dismiss  any  such  person. 

This  is  an  attempt  to  reproduce  the  net  result  of  a  series  of  enact- 
ments, which  are  still  in  the  statute  book,  but  the  earlier  of  which 

were  intended  to  give  the  Crown  power  over  servants  of  the  East  India 

Company,  and,  therefore,  are  not  wholly  applicable  to  existing  circum- 
stances. The  saving  words  in  square  brackets  do  not  reproduce  any 

existing  enactment,  but  represent  the  effect  of  the  law. 
The  Charter  Act  of  1793  (33  Geo.  Ill,  c.  52)  enacted  (ss.  35,  36) 

that: 

'  35.  It  shall  and  may  be  lawful  to  and  for  the  King's  Majesty,  his 
heirs  and  successors,  by  any  writing  or  instrument  under  his  or  their 

sign  manual,  countersigned  by  the  president  of  the  Board  of  Commis- 
sioners for  the  Affairs  of  India,  to  remove  or  recall  any  person  or  persons 

holding  any  office,  employment,  or  commission,  civil  or  military,  under 
the  said  united  Company  in  India  for  the  time  being,  and  to  vacate 
and  make  void  all  or  every  or  any  appointment  or  appointments, 
commission  or  commissions,  of  any  person  or  persons  to  any  such 

offices  or  employments  ;  and  that  all  and  every  the  powers  and  authori- 
ties of  the  respective  persons  so  removed,  recalled,  or  whose  appoint- 

ment or  commission  shall  be  vacated,  shall  cease  or  determine  at  or 
from  such  respective  time  or  times  as  in  the  said  writing  or  writings 
shall  be  expressed  and  specified  in  that  behalf  :  Provided  always, 
that  a  duplicate  or  copy  of  every  such  writing  or  instrument  under 

His  Majesty's  sign  manual,  attested  by  the  said  president  for  the  time 
being,  shall,  within  eight  days  after  the  same  shall  be  signed  by  His 
Majesty,  his  heirs  or  successors,  be  transmitted  or  delivered  to  the 
chairman  or  deputy  chairman  for  the  time  being  of  the  said  Company, 
to  the  intent  that  the  Court  of  Directors  of  the  said  Company  may  be 
apprised  thereof. 

'  36.  Provided  always,  .  .  .  that  nothing  in  this  Act  contained  shall 
extend  or  be  construed  to  preclude  or  take  away  the  power  of  the 
Court  of  Directors  of  the  said  Company  from  removing  or  recalling 
any  of  the  officers  or  servants  of  the  said  Company,  but  that  the  said 
court  shall  and  may  at  all  times  have  full  liberty  to  remove,  recall,  or 
dismiss  any  of  such  officers  or  servants  at  their  will  and  pleasure,  in 
the  like  manner  as  if  this  Act  had  not  been  made,  any  governor-general, 
governor,  or  commander-in-chief  appointed  by  His  Majesty,  his  heirs 
or  successors,  through  the  default  of  appointment  by  the  said  Coi 
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of  Directors,  always  excepted,  anything  herein  contained  to  the  con- 
trary notwithstanding.' 

The  Charter  Act  of  1833  (3  &  4  Will.  IV,  c.  85,  ss.  74,  75)  enacted 
that : 

'74.  It  shall  be  lawful  for  His  Majesty  by  any  writing  under  his 
sign  manual,  countersigned  by  the  president  of  the  said  Board  of 
Commissioners,  to  remove  or  dismiss  any  person  holding  any  office, 
employment,  or  commission,  civil  or  military,  under  the  said  Company 
in  India,  and  to  vacate  any  appointment  or  commission  of  any  person 
to  any  such  office  or  employment. 

'75.  Provided  always,  that  nothing  in  this  Act  contained  shall  take 
away  the  power  of  the  said  Court  of  Directors  to  remove  or  dismiss  any 
of  the  officers  or  servants  of  the  said  Company,  but  that  the  said  court 
shall  and  may  at  all  times  have  full  liberty  to  remove  or  dismiss  any  of 

such  officers  or  servants  at  their  will  and  pleasure.' 
And  finally  the  Government  of  India  Act,  1858  (21  &  22  Viet.  c.  106, 

s.  38),  enacts  that : 

'  Any  writing  under  the  Royal  Sign  Manual,  removing  or  dismissing 
any  person  holding  any  office,  employment,  or  commission,  civil  or 
military,  in  India,  of  which,  if  this  Act  had  not  been  passed,  a  copy 
would  have  been  required  to  be  transmitted  or  delivered  within  eight 
days  after  being  signed  by  Her  Majesty  to  the  chairman  or  deputy 
chairman  of  the  Court  of  Directors,  shall  in  lieu  thereof  be  communicated 

within  the  time  aforesaid  to  the  Secretary  of  State  in  Council.' 
The  countersignature  of  the  Secretary  of  State  was  substituted  for 

the  countersignature  of  the  president  of  the  Board  of  Control  by  the 
Government  of  India  Act,  1858.  (See  above,  s.  2.) 

The  tenure  of  persons  serving  under  the  Government  of  India,  or 
under  a  local  Government,  is  presumably  tenure  during  the  pleasure 
of  the  Crown.  In  the  case  of  Grant  v.  The  Secretary  of  State  for  India 
in  Council,  L.  R.  2  C.  P.  D.  455  (1877),  the  plaintiff,  formerly  an  officer 

in  the  East  India  Company's  service,  appointed  in  1840,  and  subse- 
quently continuing  in  the  Indian  Army  when  the  Indian  military  and 

naval  forces  were  transferred  to  the  Crown,  brought  an  action  against 
the  defendant  for  damages  for  being  compulsorily  placed  by  the  Govern- 

ment upon  the  pension  list,  and  so  compelled  to  retire  from  the  army. 
It  was  held  on  demurrer  that  the  claim  disclosed  no  cause  of  action, 

because  the  Crown  acting  by  the  defendant  had  a  general  power  of 
dismissing  a  military  officer  at  its  will  and  pleasure,  and  that  the 
defendant  could  make  110  contract  with  a  military  officer  in  derogation 
of  this  power.  In  the  case  of  Shenton  v.  Smith  (1895),  A.  C.  229,  which 
was  an  appeal  from  the  Supreme  Court  of  Western  Australia,  it  was 
held  that  a  Colonial  Government  is  on  the  same  footing  as  the  Home 
Government  with  respect  to  the  employment  and  dismissal  of  servants 
of  the  Crown,  and  that  these,  in  the  absence  of  special  contract,  hold 
their  offices  during  the  pleasure  of  the  Crown.  The  respondent  in 
that  case,  having  been  gazetted  without  any  special  contract  to  act 
temporarily  as  medical  officer  during  the  absence  on  leave  of  the  actual 
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holder  of  the  office,  was  dismissed  by  the  Government  before  the  leave 
had  expired.  It  was  held  that  he  had  no  cause  of  action  against  the 
Government.  In  the  case  of  Dunn  v.  The  Queen  (1896),  I  Q.  B.  116, 
it  was  held  that  servants  of  the  Crown,  civil  as  well  as  military,  except 
in  special  cases  where  it  is  otherwise  provided  by  law,  hold  their  offices 
only  during  the  pleasure  of  the  Crown.  In  this  case  a  petition  of 
right  had  been  presented,  and  the  case  set  up  by  the  suppliant  was 

that  Sir  Claude  McDonald,  Her  Majesty's  Commissioner  and  Consul- 
General  for  the  Niger  Protectorate  in  Africa,  acting  on  behalf  of  the 
Crown,  had  engaged  him  in  the  service  of  the  Crown  as  consular  agent 
in  that  region  for  a  period  of  three  years  certain,  and  he  claimed  damages 
for  having  been  dismissed  before  the  expiration  of  that  period.  It 
appeared  that  Sir  Claude  McDonald  himself  held  office  only  during  the 
pleasure  of  the  Crown.  Mr.  Justice  Day  held  that  contracts  for  the 
service  of  the  Crown  were  determinable  at  the  pleasure  of  the  Crown, 
and  therefore  directed  a  verdict  and  judgement  for  the  Crown.  The 
decision  was  upheld  by  the  Court  of  Appeal.  Subsequently  Mr.  Dunn 
brought  an  action  against  Sir  Claude  McDonald,  presumably  for 
breach  of  contract,  but  the  action  was  dismissed,  and  the  doctrine 
that  an  agent  who  makes  a  contract  on  behalf  of  his  principal  is  liable 
to  the  other  contracting  party  for  a  breach  of  an  implied  warrant  of 
his  authority  to  enter  into  the  contract  was  held  inapplicable  to  a 
contract  made  by  a  public  servant  acting  on  behalf  of  the  Crown, 
Dunnv.  McDonald  (1897),  J  Q-  B.  401,  555.  See  Jehangirv.  S.  of  S. 
for  India,  I.  L.  R.  27  Bom.  189 ;  Voss  v.  S.  of  S.  for  India,  I.  L.  R.  33 
Cal.  669. 

It  is  the  practice  for  the  Secretary  of  State  in  Council  to  make  a 
formal  contract  with  persons  appointed  in  England  to  various  branches 
of  the  Government  service  in  India,  e.g.  education  officers,  forest 
officers,  men  in  the  Geological  Survey,  and  mechanics  and  artificers 
on  railways  and  other  works,  and  many  of  these  contracts  contain  an 
agreement  to  keep  the  men  in  the  service  for  a  term  certain,  subj( 
to  a  right  of  dismissal  for  particular  causes.  Whether  and  how 
the  principles  laid  down  in  the  cases  of  Shenton  v.  Smith  and  Dunn 
The  Queen  apply  to  these  contracts,  is  a  question  which  in  the  presei 
state  of  the  authorities  cannot  be  considered  free  from  doubt. 

Tenure  during  pleasure  is  the  ordinary  tenure  of  public  servants 

England,  including  those  who  belong  to  the  '  permanent  civil  servk 
and  the  service  of  a  member  of  the  Civil  Service  of  India  is  expi 
declared  by  his  covenant  to  continue  during  the  pleasure  of  His  Majesty. 
Tenure  during  good  behaviour  is,  subject  to  a  few  exceptions  (e.g.  the 
auditor  of  Indian  accounts  :  see  below,  s.  30),  confined  to  persons 
holding  judicial  offices.  But  judges  of  the  Indian  high  courts  are 
expressly  declared  by  statute  to  hold  during  pleasure :  see  below, 
s.  97.  The  difference  between  the  two  forms  of  tenure  is  that  a  person 
holding  during  good  behaviour  cannot  be  removed  from  his  office 
except  for  such  misconduct  as  would,  in  the  opinion  of  a  court 
justice,  justify  his  removal ;  whilst  a  person  holding  during  pleasv 

- 
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can  be  removed  without  any  reason  for  his  removal  being  assigned. 
See  Anson,  Law  and  Custom  of  the  Constitution  (third  edition),  vol.  ii. 
pt.  ii.  pp.  221  foil.  See  also  Willis  v.  Gipps,  6  State  Trials,  N.  S.  311 
(1846),  as  to  removal  of  judicial  officers. 

PART  II. 

REVENUES  OF  INDIA. 

22.  —  (i)  The  revenues  of  India  are  received  for  arid  in  the  Applica- 

name  of  His  Majesty,  and  may,  subject  to  the  provisions  revenues 

embodied  in  this  Digest  (a),  be  applied  for  the  purposes  of  the       tc 
government  of  India  alone.  8.27. 21  &22 

(2)  There  are  to  be  charged  on  the   revenues   of   India  Vicfc-  c- 106,  S3.  2, 

alone  —  42.  i  &  2 
Geo  V 

(a)  all  the  debts  of  the  East  India  Company;    and  0.18,8*4. 

(6)  all  sums  of  money,  costs,  charges,  and  expenses  which,  yic*  22 
if  the  Government  of  India  Act,   1858,  had  not  been  Io6-] 

passed,  would  have  been  payable  by  the  East  India  Com- 
pany out  of  the  revenues  of  India  in  respect  of  any 

treaties,  covenants,  contracts,  grants,  or  liabilities  existing 

at  the  commencement  of  that  Act  ;   and 

(c)  all  expenses,  debts,  and  liabilities  lawfully  contracted 

and  incurred  on  account  of  the  government  of  India  (6)  ; 
and 

(d)  all   payments   under  the   Government  of   India   Act, 
1858. 

(3)  For  the  purposes  of  this  Digest  the  revenues  of  India 
include  — 

(a)  all  the  territorial  and  other  revenues  of  or  arising  in 
British  India  ;  and 

(6)  all  tributes   and   other   payments   in  respect   of   any 

territories  which  would  have  been  receivable  by  or  in  the 

name  of  the  East  India  Company  if  the  Government  of 

India  Act,  1858,  had  not  been  passed  ;   and 

(c)  all  fines  and  penalties  incurred  by  the  sentence  or  order 

of  any  court  of  justice  in  British  India,  and  all  forfeitures 
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for  crimes  of  any  movable  or  immovable  property  (6)  in 
British  India  ;   and 

(d)  all  movable  or  immovable  property  (c)  in  British  India 

escheating  or  lapsing  for  want  of  an  heir  or  successor  (cT), 

and  all  property  in   British   India   devolving   as   bona 

vacantia  for  want  of  a  rightful  owner. 

(4)  All  other  money  vested  in,  or  arising  or  accruing  from 

property  or  rights  vested  in,  His  Majesty  under  the  Govern- 
ment of  India  Act,  1858,  or  to  be  received  or  disposed  of  by 

the  Secretary  of  State  in  Council  under  that  Act,  must  be 

applied  in  aid  of  the  revenues  of  India. 

(a)  The  qualification  refers  to  s.  34,  under  which  there  is  power  to 
dispose  of  escheated  property. 

(6)  See  Shivdbhajan  v.  Secretary  of  State  for  India,  I.  L.  R.  28  Bom. 

3H»32i. 
(c)  The  expression  in  the  Act  is  '  real  or  personal  estate,'  but %  movable 

or  immovable  property '  is  more  intelligible  in  India,  where  the  terms 
are  defined  by  the  General  Clauses  Act  (X  of  1897,  s-  3  (25)'  (34))- 

(d)  As  to  the  circumstances  under  which  property  in  India  may 
escheat  or  lapse  to  the  Crown,  see  Collector  of  Masulipatam  v.  Cavaly 
Vencata  Narrainapali,  8  Moore  Ind.  App.  500  ;  and  Ranee  Sonet  Kowar 
v.  Mirza  Humut  Bahadoor,  L.  R.  3  I.  A.  92. 

Control  of  23.  The  expenditure  of  the  revenues  of  India,  both  in 

of  CStatey  Inc^a  an(i  elsewhere,  is  subject  to  the  control  of  the  Secretary 
over  ex-  of  State  in  Council,  and  no  grant  or  appropriation  of  any 
of  reve-  part  of  those  revenues,  or  of  any  other  property  coming  into 

[2I&22  the  possession  of  the  Secretary  of  State  in  Council  by  virtue 

Viet.  c.  0£  tne  Government  of  India  Act,  1858,  may  be  made  without i  O0j  &«  4  ̂  •  J 
the  concurrence  of  a  majority  of  votes  at  a  meeting  of  the 
Council  of  India. 

This  section  of  the  Act  of  1858  has  given  rise  to  questions  as  to  the 
relations  between  the  Secretary  of  State  and  his  council,  and  between 
the  Secretary  of  State  in  Council  and  the  Government  of  India. 

On  the  first  question  there  was  an  important  debate  in  the  House 

of  Lords  on  April  29,  1869  (Hansard,  195,  pp.  1821-46),  in  which 
the  Marquis  of  Salisbury  and  the  Duke  of  Argyll  took  part,  and  which 
was  made  remarkable  by  a  difference  of  opinion  between  high  legal 
authorities  on  the  construction  of  this  section,  one  view,  the  stricter, 
being  maintained  by  Lord  Cairns  and  Lord  Chelmsf  ord,  and  a  different 
view  by  the  then  Lord  Chancellor,  Lord  Hatherley.  The  discussion 
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allowed  that  whilst  the  object,  and  to  some  extent  the  effect,  of  this 
section  was  to  impose  a  constitutional  restraint  on  the  powers  of  the 
{Secretary  of  State  with  respect  to  the  expenditure  of  money,  yet  this 
restraint  could  not  be  effectively  asserted  in  all  cases,  especially  where 
Imperial  questions  were  involved.  For  instance,  the  power  to  make 
war  necessarily  involves  expenditure  of  revenues,  but  is  a  power  for 
the  exercise  of  which  the  concurrence  of  a  majority  of  votes  at  a  meeting 
of  the  council  cannot  be  made  a  necessary  condition.  The  Secretary 
of  State  is  a  member  of  the  Cabinet,  and  in  Cabinet  questions  the 
decision  of  the  Cabinet  must  prevail. 

As  to  the  second  point,  questions  have  been  raised  as  to  the  powers 
of  the  Indian  Legislature  to  appropriate  by  Indian  Acts  to  specific 
objects,  provincial  or  Imperial,  sources  of  income,  such  as  ferry  fees 
and  other  tolls,  process  fees,  rates  on  land,  licence  taxes,  and  income 
taxes.  But  a  strict  view  of  the  enactment  in  the  Act  of  1858  would 
be  inconsistent  with  the  general  course  of  Indian  legislation,  and  would 
give  rise  to  inconveniences  in  practice. 

24.  Except  for  preventing  or  repelling  actual  invasion  of  Kestric- 

His  Majesty's  Indian  possessions,  or  under  other  sudden  and  applica- 
urgent  necessity,  the  revenues  of  India  are  not,  without  the  revenues 
conssiit  of  both  Houses  of  Parliament,  applicable  to  defraying  to  military 

operations the  expenses  of  any  military  operation  carried  on  beyond  the  beyond 

external  frontiers  of  those  possessions  by  His  Majesty's  forces  frontier, 

charged  upon  those  revenues.  vie*c2 
As  to  the  object  and  effect  of  this  enactment,  and  in  particular  as  to  106,  s.  55.] 

whether  it  requires  the  consent  of  Parliament  to  be  obtained  before 
war  is  commenced,  see  Hansard,  151,  July  19,  23,  1858  (Debates  on 
passing  of  Government  of  India  Act) ;  Hansard,  240,  May  20,  21,  23, 
1878  (Employment  of  Indian  Troops  in  Malta) ;  Hansard,  243,  Decem- 

ber 16,  17,  1878  (Afghan  War) ;  Hansard,  272,  273,  July  27,  31,  1882 
(Egypt) ;  Hansard,  295,  March  5,  9,  16,  1885  (Soudan) ;  Hansard, 
302,  pp.  322-47,  January  25,  1886  (Annexation  of  Upper  Burma) ; 
July  6,  1896  (Soudan) ;  April  13,  1904  (Tibet) ;  Correspondence  as  to 
incidence  of  cost  of  Indian  troops  when  employed  out  of  India,  1896 
(C.  8131) ;  Anson,  Law  and  Custom  of  the  Constitution,  vol.  ii.  part  ii. 
p.  174  (third  edition).  See  also  s.  16  of  this  Digest. 

25. — (i)  Such  parts  of  the  revenues  of  India  as  are  remitted  ̂ s^.8 
to  the  United  Kingdom,  and  all  money  arising  or  accruing  taryof State  with 
in  the  United  Kingdom  from  any  property  or  rights  vested  Bank. 

in  His  Majesty  for  the  purposes  of  the  government  of  India,  y^  ̂ 2 
or  from  the  sale  or  disposal  thereof,  must  be  paid  to  the  Io6>  8S- 
Secretary  of  State  in  Council,  to  be  applied  for  the  purposes  22  &  23 

of  the  Government  of  India  Act,  1858.  s.  3. 
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26  &  27          (2)  All  such  revenues  and  money  must  be  paid  into  the 

1Cg"  Cj"6  •]  Bank  of  England  to  the  credit  of  an  account  entitled  '  The 
Account  of  the  Secretary  of  State  in  Council  of  India.' 

(3)  The  money  placed  to  the  credit  of  this  account  is  paid 

out  on  drafts  or  orders,  either  signed  by  two  members  of  the 

Council  of  India  and  countersigned  by  the  Secretary  of  State 

or  one  of  his  under  secretaries  or  his  assistant  under  secretary, 

or  signed  by  the  accountant-general  on  the  establishment  of  the 
Secretary  of  State  in  Council  or  by  one  of  the  two  senior  clerks 

in  the  department  of  that  accountant-general  and  countersigned 
in  such  manner  as  the  Secretary  of  State  in  Council  directs  ; 

and  any  draft  or  order  so  signed  and  countersigned  effectually 

discharges  the  Bank  of  England  for  all  money  paid  thereon. 

(4)  The  Secretary  of  State  in  Council  may  for  the  payment 

of  current  demands  keep  at  the  Bank  of  England  such  accounts 

as  he  deems  expedient,  and  every  such  account  is  to  be  kept 

in  such  name  and  be  drawn  upon  by  such  person  and  in  such 

manner  as  the  Secretary  of  State  in  Council  directs. 

(5)  There  are  raised  in  the  books  of  the  Bank  of  England 

such  accounts  as  may  be  necessary  in  respect  of  stock  vested 

in  the  Secretary  of  State  in  Council,  and  any  such  account  is 

entitled  *  The  Stock  Account  of  the  Secretary  of  State  in 
Council  of  India.' 

(6)  Every  account  referred  to  in  this  section  is  a  pul 
account  (a). 

(a)  This  section  represents  the  provisions  of  the  Government 
India  Act,  1858,  as  modified  by  22  &  23  Viet.  c.  41,  s.  3,  and  26  &  27 
Viet.  c.  73,  s.  1 6,  and  by  existing  practice. 

attorney  26.  The  Secretary  of  State  in  Council,  by  power  of  attorney 

purchase  executed  by  two  members  of  the  Council  of  India  and  counter- 

signed by  the  Secretary  of  State  or  one  of  his  under  secretaries, 

or  his  assistant  under  secretary,  may  authorize  all  or  any  of 

[2i  &  22  the  cashiers  of  the  Bank  of  England — 

106/8/47.      (a)  t°  sell  and  transfer  all  or  any  part  of  any  stock  standing 

Viet  c773  in  tlie  bo°ks  of  the  Bank  to  the  account  of  the  Secretary 
*•  l6-]  of  State  in  Council ;   and 
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(b)  to  purchase  and  accept  stock  on  any  such  account ; 
and 

(c)  to  receive  dividends  on  any  stock  standing  to  any  such 
account ; 

and  by  any  writing  signed  by  two  members  of  the  Council 

of  India  and  countersigned  as  aforesaid  may  direct  the  appli- 
cation of  the  money  to  be  received  in  respect  of  any  such 

sale  or  dividend. 

Provided  that  stock  may  not  be  purchased  or  sold  and 

transferred  under  the  authority  of  any  such  general  power  of 

attorney,  except  on  an  order  in  writing  directed  to  the  chief 

cashier  and  chief  accountant  of  the  Bank  of  England,  and 

signed  and  countersigned  as  aforesaid. 

27.  All  securities  held  by  or  lodged  with  the  Bank  of  Provision 

England  in  trust  for  or  on  account  or  on  behalf  of  the  Secretary  securities. 

of  State  in  Council  may  be  disposed  of,  and  the  proceeds  t?.1*22 V  ic  U.  c» 

thereof  may  be  applied,  as  may  be  authorized  by  order  in  106,  s.  48. 

writing  signed  by  two  members  of  the  Council  of  India  and  Viet.  0.73, 

countersigned  by  the  Secretary  of  State  or  one  of  his  under  s<  l  '* 
secretaries,  or  his  assistant  under  secretary,  and  directed  to 

the  chief  cashier  and  chief  accountant  of  the  Bank  of  England. 

28. — (i)  All  powers  of  issuing  securities  for  money  in  the  Exercise 

United  Kingdom  which  are  for  the  time  being  vested  in  the  ing 

Secretary  of    State    in  Council  must  be  exercised  by  the  [)20Iw&rJ2 
Secretary  of   State  in  Council  with  the   concurrence   of  a  Vl°*-  c- 

1 06,  s.  49. 

majority  of  votes  at  a  meeting  of  the  Council  of  India.  26  &  27 Viet.  c. 
(2)  Such  securities,   other  than  debentures  and  bills,   as  73,  s.  16. 

might  have  been  issued  under  the  seal  of  the  East  India  vict.c.7o. 

Company  must  be  issued  under  the  hands  of  two  members  *•  5-1 
of  the  Council  of  India  and  countersigned  by  the  Secretary 

of  State  or  one  of  his  under  secretaries,  or  his  assistant  under 

secretary. 

(3)  All  debentures  and  bills  issued  by  the  Secretary  of 
State  in  Council  must  bear  the  name  of  one  of  the  under 

secretaries  for  India  for  the  time  being,  and  that  name  may 
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be  impressed  or  affixed  by  machinery  or  otherwise  in  sucl 

manner  as  the  Secretary  of  State  in  Council  directs. 

The  provisions  of  this  section  are  probably  spent.  The  enactment 
authorizing  the  Secretary  of  State  to  borrow  under  special  Acts,  o 
for  special  purposes,  such  as  railways,  are  not  reproduced. 

Accounts       29. — (i)  («)    The    Secretary   of    State    in   Council    must, 

annually    wfthi*1  the  fir8^  fourteen  days  during  which  Parliament  i 
laid  before  sitting  next  after  the  first  day  of  May  in  every  year,  la[ 
ment.         before  both  Houses  of  Parliament — 

Viet,  c."         (a)  An  account  for  the  financial  year  preceding  that 
completed  of  the  annual  produce   of  the  revenues 

India,    distinguishing  the    same   under   the    respecthl 

heads  thereof,  in  each  of  the  several  provinces  ;    and 

all  the  annual  receipts  and  disbursements  at  home  ar| 

abroad  for  the  purposes  of  the  government  of  Indii 

distinguishing    the    same    under    the    respective    hea| 
thereof  : 

(6)  The  latest  estimate  of  the  same  for^the  last  financ 

year: 
(c)  The  amount  of  the  debts  chargeable  on  the  revennl 

of  India,  with  the  rates  of  interest  they  respective  j 

carry,  and  the  annual  amount  of  that  interest : 

(d)  An  account  of  the  state  of  the  effects  and  credits 

each  province,  and  in  England  or  elsewhere,  applica 

to  the  purposes  of  the  government  of  India,  acco: 
to  the  latest  advices  which  have  been  received  the 
and 

(e)  A  list  of  the  establishment  of  the  Secretary  of  St 

in  Council,  and  the  salaries  and  allowances  payable 

respect  thereof. 

(2)  If   any  new   or   increased  salary  or  pension   of   f| 

pounds  a  year  or  upwards  has  been  granted  or  created  wit 

any  year  in  respect  of  the  said  establishment  (6),  the  j| 

ticulars  thereof  must  be  specially  stated  and  explained  i 

the  foot  of  the  account  for  that  year. 
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(3)  The  account  must  be  accompanied  by  a  statement 

•repared  from  detailed  reports  from  each  province  in  such 

arm  as  best  exhibits  the  moral  and  material  progress  and 

ondition  of  India  (c). 

(a)  At  some  time  or  other  during  the  session  of  Parliament,  usually 
>wards  the  end,  the  llouse  of  Commons  goes  into  committee  on  the 
last  India  Revenue  Accounts,  and  the  Secretary  of  State  for  India 
:  his  representative  in  the  House  of  Commons,  on  the  motion  to  go 
to  committee,  makes  a  statement  in  explanation  of  the  accounts  of 

te  government  of  India.  The  debate  which  takes  place  on  this  state- 
ent  is  commonly  described  as  the  Indian  Budget  Debate.  The 
solution  in  committee  is  purely  formal. 

(6)  The  words  '  in  respect  of  the  said  establishment  '  represent 
e  construction  placed  in  practice  on  the  enactment  reproduced  by 
is  section. 

(c)  This  is  the  annual  '  moral  and  material  progress  report.'  A 
ecial  report  is  published  at  the  expiration  of  each  period  of  ten  years, 
ving  a  very  full  and  interesting  account  of  the  general  condition 
India  at  that   date.      The  last   of  these  decennial  reports  was 
I9I3- 

30.  —  (i)  («)  His  Majesty  may,  by  warrant  under  His  Audit  of 
oyal  Sign  Manual,  countersigned  by  the  Chancellor  of  the  accounts 

xchequer,  appoint  a  fit  person  to  be  auditor  of  the  accounts 

the   Secretary  of   State  in  Council,   and  authorize  that  [21*22 v  ict»,  c, 
editor  to  appoint  and  remove  such  assistants  as  may  be   106,  s.  52. 

44  &  45 
rifled  in  the  warrant.  Viet.  c. 

'.)  The  auditor  examines  and  audits  the  accounts  of  the 

*)t,  expenditure,  and  disposal  in  the  United  Kingdom  of 
mey,  stores,  and  property  applicable  for  the  purposes 

e  Government  of  India  Act,  1858. 

r3)  The  Secretary  of  State  in  Council  must  by  the  officers 

•servants  of  his  establishment  produce  and  lay  before  the 

ditor  all  such  accounts,  accompanied  by  proper  vouchers 

r  their  support,  and  must  submit  to  his  inspection  all  books, 

-pers,  and  writings  having  relation  thereto. 

(4)  The  auditor  has  power  to  examine  all  such  officers  and 

rvants  in  the  United  Kingdom  as  he  thinks  fit  in  relation 

such  accounts,  and  the  receipt,  expenditure,  or  disposal 
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of  such  money,  stores,  and  property,  and  for  that  purpose, 

by  writing  under  his  hand,  to  summon  before  him  any  such 
officer  or  servant. 

(5)  The  auditor  must  report  to  the  Secretary  of  State  in 

Council  his  approval  or  disapproval  of  the  accounts  aforesaid, 
with  such  remarks  and  observations  in  relation  thereto  as  he 

thinks  fit,  specially  noting  any  case,  if  such  there  be,  in  which 

it  appears  to  him  that  any  money  arising  out  of  the  revenues 

of  India  has  been  appropriated  to  other  purposes  than  those 

to  which  they  are  applicable. 

(6)  The  auditor  must  specify  in  detail  in  his  reports  all 

sums  of  money,   stores,   and  property  which  ought  to  be 

accounted  for,  and  are  not  brought  into  account  or  have  not 

been  appropriated,  in  conformity  with  the  provisions  of  the 

law,  or  which  have  been  expended  or  disposed  of  without 

due  authority,  and  must  also  specify  any  defects,  inaccuracies, 

or  irregularities  which  may  appear  in  the  accounts,  or  in 

the    authorities,    vouchers,    or    documents    having   relation 
thereto. 

(7)  The  auditor  must  lay  all  such  reports  before  both 

Houses  of  Parliament,  with  the  accounts  of  the  year  to  which 

the  reports  relate. 

(8)  The  auditor  holds  office  during  good  behaviour. 

(9)  There  are  paid  to  the  auditor  and  his  assistants,  out  of 

the  revenues  of  India,  such  salaries  as  His  Majesty  by  warrant, 

signed  and  countersigned  as  aforesaid,  may  direct. 

(10)  The  auditor  and  his  assistants  are,  for  the  purposes  of 

superannuation  allowance,  in  the  same  position  as  if  they 

were    on   the    establishment  of  the  Secretary  of  State  in 
Council. 

(a)  The  duties  of  the  India  Office  auditor  as  to  Indian  revenues  and 
expenditure  correspond  in  some  respects  to  the  duties  of  the  comp- 

troller and  auditor-general  with  respect  to  the  revenues  of  the  United 
Kingdom.  But  the  reports  of  the  India  Office  auditor  are  not  referred 
to  the  Public  Accounts  Committee  of  the  House  of  Commons.  As  to 

the  comptroller  and  auditor-general,  see  Anson,  Law  and  Custom  of 
the  Constitution  (third  ed.),  vol.  ii.  part  ii, 
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PART  III. 

PROPERTY,  CONTRACTS,  AND  LIABILITIES. 

31. — (i)  The  Secretary  of  State  in  Council  may,  with  the  Power  of 
concurrence  of  a  majority  of  votes  at  a  meeting  of  the  Council  Of  SteteTo 

of  India,  sell  and  dispose  of  any  property  for  the  time  being  se^»  mor*- 3    gage,  and 

vested  in  His  Majesty  for  the  purposes  of  the  government  buy  pro- 

of  India,  and  raise  money  on  any  such  property  by  way  of  [21  &*22 
mortgage  and  make  the  proper  assurances  for  any  of  those   I(^  *gc*    -, 
purposes,  and  purchase  and  acquire  any  property. 

(2)  All   property   acquired   in   pursuance   of    this   section 

vests   in   His    Majesty   for   the   service   of   the  government 
of  India. 

(3)  Any  assurance  relating  to  real  estate   made  by  the 

authority  of  the  Secretary  of  State  in  Council  may  be  made 
under  the  hands  and  seals  of  three  members  of  the  Council 

of  India. 

32. — (i)  The  Secretary  of  State  in  Council  may,  with  the  Contracts 

concurrence  of  a  majority  of  votes  at  a  meeting  of  the  Council  tary  of  " 
of  India,  make  any  contract  for  the  purposes  of  the  Govern-  p2 
ment  of  India  Act,  1858.  Vict.c. 1 06,  s.  40. 

(2)  Any  contract  so  made  may  be  expressed  to  be  made  22  &  23 Viet.  c. 

by  the  Secretary  of  State  in  Council.  41,  s.  5. 

(3)  Any  contract  so  made  which,  if  it  were  made  between  vn,o?u.] 
private   persons,  would   be  by  law   required    to    be    under 

seal,  may  be  made,  varied,  or  discharged  under  the  hands 
and  seals  of  two  members  of  the  Council  of  India. 

(4)  Any  contract  so  made  which,  if  it  were  made  between 

private  persons,  would  be  by  law  required  to  be  signed  by 

the  party  to  be  charged  therewith,  may  be  made,  varied,  or 

discharged  under  the  hands  of  two  members  of  the  Council 
of  India. 

(5)  Provided  that  any  contract  for  or  relating  to  the  manu- 
facture, sale,  purchase,  or  supply  of  goods,  or  for  or  relating  to 

affreightment  or  the  carriage  of  goods,  or  to  insurance,  may, 
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subject  to  such  rules  and  restrictions  as  the  Secretary  of  State 

in  Council  prescribes,  be  made  and  signed  on  behalf  of  the 

Secretary  of  State  in  Council  by  any  person  upon  his  perma- 
nent establishment,  duly  empowered  by  the  Secretary  of  State 

in  Council  in  this  behalf.  Contracts  so  made  and  signed  are 

as  valid  and  effectual  as  if  made  as  prescribed  by  the  fore- 
going provisions  of  this  section.  Particulars  of  all  contracts 

so  made  as  aforesaid  must  be  laid  before  the  Secretary  of 
State  in  Council  in  such  manner  and  form  and  within  such 

times  as  the  Secretary  of  State  in  Council  prescribes. 

(6)  The  benefit  and  liability  of  every  contract  made  in 

pursuance  of  this  section  passes  to  the  Secretary  of  State  in 

Council  for  the  time  being. 

Power  to        33. — (i)  The  Governor-General  in  Council  and  any  local 

aSur- 6      Government   (a)   may,   on  behalf  and  in  the  name  of  the 
ances,  &c.,  Secretary  of  State  in  Council,  and  subject  to  such  provisions 
[22  &  23     or  restrictions  as  the  Secretary  of  State  in  Council,  with  the 

ss.  i,  2.       concurrence  of  a  majority  of  votes  at  a  meeting  of  the  Council 

Met  t;4      °^  I^ia,  prescribes,  sell  and  dispose  of  any  movable  or  immov- 
59,3.2.]     abie  property  (6)  whatsoever  in  India,  within  the  limits  of 

their  respective  governments,  for  the  time  being  vested  in 

His  Majesty  for  the  purposes  of  the  government  of  India,  or 

raise  money  on  any  such  property  by  way  of  mortgage,  and 

make  proper  assurances  for  any  of  these  purposes,  and  pur- 
chase or  acquire  any  property,  movable  or  immovable  (b), 

in  India  within  the  said  respective  limits,  and  make  any 

contract  for  the  purposes  of  the  Government  of  India  Act, 

1858  (c). 

(2)  Every  assurance  and  contract  made  for  the  purposes  of 

this  sectionmust  be  executed  bysuchperson  andin  suchmanner 

as  the  Governor-General  in  Council  by  resolution  (d)  directs  or 
authorizes,  and  if  so  executed  may  be  enforced  by  or  against 

the  Secretary  of  State  in  Council  for  the  time  being. 

(3)  Neither  the  Secretary  of  State  nor  any  member  of  the 

Council  of  India,  nor  any  person  executing  any  such  assurance 
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or  contract,  is  personally  liable  in  respect  thereof,  but  all 

liabilities  in  respect  of  any  such  assurance  or  contract  are 

borne  by  the  revenues  of  India. 

(4)  All  property  acquired  in  pursuance  of  this  section 

vests  in  His  Majesty  for  the  service  of  the  government  of 
India. 

(a)  The  words  '  or  any  officer  for  the  time  being  entrusted  with  the 
government,  charge,  or  care  of  any  presidency,  province,  or  district ' 
have  been  construed  in  practice  as  including  only  lieutenant-governors 

and  chief  commissioners,  and  not  '  district  officers '  in  the  special  India 
sense.  They  are  therefore  represented  in  the  Digest  by  the  expression 

*  local  Government,'  as  defined  by  s.  124  of  the  Digest. 
(6)  The  words  in  the  Act  are  '  real  or  personal  estate.' 
(c)  Soon  after  the  passing  of  the  Government  of  India  Act,  1858, 

it  became  necessary  to  legislate  for  the  purpose  of  determining  how 
contracts  on  behalf  of  the  Secretary  of  State  in  Council  were  to  be 
made  in  India.     Before  that  Act  it  had  been  held  that  contracts  made 

in  England  by  the  East  India  Company  as  a  governing  power  could 
only  be  made  under  seal  (Gibson  v.  East  India  Company,  5  Bing.  N.  C. 
262).     In  India,  at  least  in  the  presidency  towns,  certain  documents 
required  sealing  for  the  purpose  of  legal  validity.     The  real  seal  of  the 
Company  was  in  England,  but  copies  were  kept  in  Calcutta,  Madras, 
and  Bombay,  and  documents  sealed  with  these  copies  were  generally 
accepted  as  sealed  by  the  Company.     Contracts  not  under  seal  were 
made  in  India  on  behalf  of  the  Company  by  various  officials.     The 
transfer  of  the  powers  of  the  Company  to  the  Secretary  of  State  in 
Council  disturbed  all  these  arrangements,  and  the  Government  of 

India  Act,  1859  (22  &  23  Viet.  c.  41),  was  accordingly  passed  for  deter- 
mining the  officers  by  whom,  and  the  mode  in  which,  contracts  on 

behalf  of  the  Secretary  of  State  in  Council  were  to  be  executed  in  India. 
The  Act  was  amended  by  the  East  India  Contracts  Act,  1870  (33  &  34 
Viet.  c.  59). 

(d)  See  the  resolution  of  the  Government  of  India  in  the  Home 

Department  of  March  28,  1895,  specifying  the  officers  by  whom  parti- 
cular classes  of  instruments  may  be  executed. 

34.  The  Governor-General  in  Council,  and  any  other  Power  to 
person  authorized  by  any  Act  passed  in  that  behalf  by  the  escheated 

Governor-General  in  Council,  may  make  any  grant  or  disposi-  P™Pertv' 
tion  of  any  property  in  British  India  accruing  to  His  Majesty  by  [16*17 Viet,  c* 
forfeiture,  escheat,  or  otherwise,  to  or  in  favour  of  any  relative   95,  s.  27.] 

or  connexion  of  the  person  from  whom  the  property  has 

accrued,  or  to  or  in  favour  of  any  other  person. 

As  to  escheat,  see  note  (c)  on  s.  22  above. 
O  2 
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Rights  35.  —  (i)  The  Secretary  of  State  in  Council  may  sue  and 
^e  sue^  as  we^  m  In(^a  as  m  England  by  the  name  of  the bHities  of 

Secretary  Secretary  of  State  in  Council,  as  a  body  corporate  (a). of  State  in 

Council.         (2)  Every    person    has    the    same    remedies    against    the 

ViLt.  c.2     Secretary  of  State  in  Council  as  he  might  have  had  against 

^°6^gS-      the  East  India  Company  if  the  Government  of  India  Act, 
22&23      1858,  had  not  been  passed  (6). 

4i,s.6.]  (3)  The  property  and  effects  for  the  time  being  vested  in 

His  Majesty  for  the  purposes  of  the  government  of  India,  or 

acquired  for  those  purposes,  are  liable  to  the  same  judge- 
ments and  executions  as  they  would  have  been  liable  to  in 

respect  of  liabilities  lawfully  incurred  by  the  East  India 

Company  if  the  Government  of  India  Act,  1858,  had  not 

been  passed. 

(4)  Neither  the  Secretary  of  State  nor  any  member  of  the 

Council  of  India  is  personally  liable  in  respect  of  any  contract 

entered  into  or  other  liability  incurred  by  the  Secretary  of 

State  or  the  Secretary  of  State  in  Council  in  his  or  their 

official  capacity,  nor  in  respect  of  any  contract,  covenant,  or 

engagement  of  the  East  India  Company,  but  all  such  liabilities, 

and  all  costs  and  damages  in  respect  thereof,  are  borne  by 
the  revenues  of  India. 

(a)  Although  the  Secretary  of  State  is  a  body  corporate,  or  in  the 
same  position  as  a  body  corporate,  for  the  purpose  of  contracts,  and  of 
suing  and  being  sued,  yet  he  is  not  a  body  corporate  for  the  purpose 
of  holding  property.  Such  property  as  formerly  vested,  or  would 
have  vested,  in  the  East  India  Company,  now  vests  in  the  Crown. 
See  the  remarks  of  James,  L.  J.,  in  Kinlock  v.  Secretary  of  State  in 
Council  (1880),  L.  R.  15  Ch.  D.  i.  The  Secretary  of  State  in  Council 
has  privileges  in  respect  of  debts  due  to  him  in  India  similar  to  those 
of  the  Crown  in  respect  of  Crown  debts  in  England  (The  Secretary 
of  State  for  India  v.  Bombay  Landing  and  Shipping  Company,  5  Bom. 
H.  C.  Rep.  O.  C.  J.  23). 

(6)  An  action  does  not  lie  against  the  Crown  in  England.  The  only 
legal  remedy  of  a  subject  against  the  Crown  in  England  is  by  petition 
of  right. 

Until  1874  it  was  doubtful  whether  a  petition  of  right  would  lie 
except  for  restitution  of  property  detained  by  the  Crown.  But  in 
that  year  it  was  decided  that  a  petition  would  lie  for  damages  for 
breach  of  contract  (R.  v.  Thomas,  L.  B.  10  Q.  B.  31)  ;  and  that  decision 
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has  been  followed  in  subsequent  cases.  A  petition  of  right  does  not 
lie  for  a  tort  except  where  the  wrong  complained  of  is  detention  of 
property,  the  reason  alleged  being  the  maxim  that  the  king  can  do  no 
wrong.  For  a  wrong  done  by  a  person  in  obedience  or  professed 
obedience  to  the  Crown  the  remedy  is  against  the  wrongdoer  himself 
and  not  against  his  official  superior,  because  the  ultimate  superior, 
the  Crown,  is  not  liable.  See  Clode,  Law  and  Practice  of  Petition  of 
Right,  and  B.  v.  Lords  Commissioners  of  the  Treasury,  7  Q.  B.  387,  and 
Raleigh  v.  Goschen,  [1898]  i  Ch.  73. 

A  petition  of  right  does  not  lie  in  respect  of  property  detained  or 
a  contract  broken  in  India. 

In  the  case  of  Frith  v.  Reg.,  L.  R.  7  Ex.  365  (1872),  the  suppliant, 
by  petition  of  right,  sought  to  recover  from  the  Crown  a  debt  alleged 
to  have  become  due  to  the  person  whom  he  represented  from  the 
Sovereign  of  Oudh,  before  that  province  was  annexed  in  1856  to  the 
territories  of  the  East  India  Company.  But  it  was  held  that,  assuming 
the  East  India  Company  became  liable  to  pay  the  debt  by  reason  of 
the  annexation  of  the  province,  the  Secretary  of  State  for  India  in 
Council,  and  not  the  Crown,  was,  under  the  provisions  of  the  Govern- 

ment of  India  Act,  1858,  the  person  against  whom  the  suppliant  must 
seek  his  remedy,  and  that  consequently  a  petition  of  right  would  not 
lie.  It  was  pointed  out  that  the  remedy  by  petition  of  right  was  in- 

applicable, as  it  was  plain  that  the  revenues  of  England  could  not  be 
liable  to  pay  the  claim,  and  that  consequently  a  judgement  for  the 
suppliant  would  be  barren.  See  also  Doss  v.  The  Secretary  of  State  for 
India  in  Council,  L.  R.  19  Ex.  509,  and  Reiner  v.  Marquis  of  Salisbury, 
L.  R.  2  Ch.  D.  378. 

Under  the  enactments  reproduced  by  this  section  there  is  a  statu- 
tory remedy  against  the  Secretary  of  State  in  Council,  and  that  remedy 

is  not  confined  to  the  classes  of  cases  for  which  a  petition  of  right  would 
lie  in  England.  See  the  judgement  of  Sir  Barnes  Peacock,  C.  J.,  in 
the  case  of  the  P.  &  0.  Company  v.  Secretary  of  State  for  India  in 
Council  (1861),  2  Bourke  166 ;  5  Bom.  H.  C.  R.  Appendix  A;  and 

Mayne's  Criminal  Law  of  India,  pp.  299  sqq.  In  Secretary  of  State  for 
India  in  Council  v.  Moment,  L.  R.  40  Indian  Appeals,  48  (1912),  it  was 
held  that  the  remedy  against  the  Secretary  of  State  in  Council  under 
21  &  22  Viet.  c.  1 06,  s.  65,  could  not  be  taken  away  by  Indian  legislation. 
On  the  other  hand  it  would  appear  that,  apart  from  special  statutory 
provisions,  the  only  suits  which  could  have  been  brought  against  the 
East  India  Company,  and  which  can  be  brought  against  the  Secretary 
of  State  in  Council  as  successor  of  the  Company,  are  suits  in  respect  of 
acts  done  in  the  conduct  of  undertakings  which  might  be  carried  on 
by  private  individuals  without  sovereign  powers.  See  Nobin  Chunder 
Dey  v.  The  Secretary  of  State  for  India,  I.  L.  R.  I  Cal.  1 1  (1875) ;  Jehangir 
M.  Cursetji  v.  Secretary  of  State  for  India  in  Council  (1902),  I.  L.  R. 
27  Bom.   189 ;    Shivabhajan  v.  Secretary  of  State  for  India,  I.  L.  R 
28  Bom.  314. 

A  suit  or  action  against  the  Secretary  of  State  in  Council  may 
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sometimes  be  met  by  the  plea  that  the  act  complained  of  falls  within  the 

category  of  '  acts  of  State,'  and  accordingly  cannot  be  questioned  by 
a  municipal  court.  A  plea  of  this  kind  was  raised  successfully  in 
several  cases  by  the  East  India  Company  with  respect  to  proceedings 
taken  by  them,  not  in  their  character  of  trading  company  but  in  their 
character  of  territorial  sovereigns.  (As  to  the  distinction  between 
these  two  characters,  see  Gibson  v.  East  India  Company  (1839),  5  Bing. 
N.  C.  262  ;  Raja  ofCoorg  v.  East  India  Company  (1860),  29  Beav.  300, 
at  p.  308  ;  and  the  cases  noted  below.)  And  the  principles  laid  down 
in  these  cases  have  been  followed  in  the  case  of  similar  proceedings 
against  the  Secretary  of  State  in  Council. 

The  question  whether  the  East  India  Company  were  acting  as  a 
sovereign  power  or  as  a  private  company  was  raised  in  Moodalay  v. 
The  East  India  Company  (1785),  i  Bro.  C.  C.  469  (referred  to  in 
Prioleau  v.  United  States  (1866),  L.  R.  2  Eq.  659),  but  the  first  reported 
case  in  which  the  Company  successfully  raised  the  defence  that  they 

were  acting  as  sovereigns,  and  that  the  acts  complained  of  were  '  acts 
of  State,'  appears  to  have  been  The  Nabob  of  the  Carnatic  v.  East  India 
Company  (1793),  I  Ves.  Jr.  371  ;  2  Ves.  Jr.  56  ;  3  Bro.  C.  C.  292  ; 
4  Bro.  C.  C.  100.  This  was  a  suit  for  an  account  brought  by  the  Nabob 
of  Arcot  against  the  East  India  Company.  On  the  hearing  it  appeared 

by  the  Company's  answer  that  the  subject-matter  of  the  suit  was 
a  matter  of  political  treaty  between  the  Nabob  and  the  Company,  the 
Company  having  acted  throughout  the  transaction  in  their  political 
capacity,  and  having  been  dealt  with  by  the  Nabob  as  if  they  were  an 
independent  sovereign.  On  this  ground  the  bill  was  dismissed. 

The  same  principle  was  followed  in  the  case  of  The  East  India  Com- 
pany v.  Syed  Ally  (1827),  7  Moo.  Ind.  App.  555,  where  it  was  held  that 

the  resumption  by  the  Madras  Government  of  a  '  jaghire '  granted  by 
former  Nawabs  of  the  Carnatic  before  the  date  of  cession  to  the  East 

India  Company  and  the  regrant  by  the  Madras  Government  to  another, 
was  such  an  act  of  sovereign  power  as  precluded  the  Courts  from  taking 
cognizance  of  the  question  in  a  suit  by  the  heirs  of  the  original  grantee. 

The  case  of  Bedreechund  v.  Elphinstone  (1830),  2  State  Trials,  N.  S. 
379 ;  i  Knapp  P.  C.  316,  raised  the  question  as  to  the  title  to  booty 
taken  at  Poonah,  and  alleged  to  be  the  property  of  the  Peishwa.  It 
was  held  that  the  transaction  having  been  that  of  a  hostile  seizure 
made,  if  not  flagrante  yet  nondum  cessante  bello,  a  municipal  court  had 
no  jurisdiction  to  adjudge  on  the  subject ;  and  that  if  anything  had 
been  done  amiss,  recourse  could  be  had  only  to  the  Government  for 
redress.  This  decision  was  followed  in  Ex  pte.  D.  F.  Marais  (1902), 
A.  C.  109. 

In  the  Tan j  ore  case,  Secretary  of  State  in  Council  of  India  v.  Kamachee 
Boye  Sahaba  (1859),  13  Moo.  P.  C.  22,  a  bill  was  filed  on  the  equity  side 
of  the  Supreme  Court  of  Madras  to  establish  a  claim  as  private  property 
to  certain  property  of  which  the  Government  had  taken  possession, 
and  for  an  account.  The  acts  in  question  had  been  done  on  behalf  of 
the  Government  by  a  commissioner  appointed  by  them  in  connexion 
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with  the  taking  over  of  Tanjore  on  the  death  of  the  Raja  Sivaji  without 
heirs.  It  was  held  that  as  the  seizure  was  made  by  the  British  Govern- 

ment, acting  as  a  sovereign  Power,  through  its  delegate,  the  East 
India  Company,  it  was  an  act  of  State,  to  inquire  into  the  propriety 
of  which  a  municipal  court  had  no  jurisdiction.  Lord  Kingsdown, 

in  delivering  judgement,  remarked  that  '  the  general  principle  of  law 
could  not,  with  any  colour  of  reason,  be  disputed.  The  transactions 
of  independent  States  between  each  other  are  governed  by  other  laws 
than  those  which  municipal  courts  administer.  Such  courts  have 
neither  the  means  of  deciding  what  is  right  nor  the  power  of  enforcing 

any  decision  which  they  make.'  It  was  held  that  the  act  complained 
of  fell  within  this  principle.  '  Of  the  propriety  or  justice  of  that  act,' 
remarked  Lord  Kingsdown,  '  neither  the  Court  below  nor  the  Judicial 
Committee  have  the  means  of  forming,  or  the  right  of  expressing  if 
they  had  formed,  any  opinion.  It  may  have  been  just  or  unjust, 
politic  or  impolitic,  beneficial  or  injurious,  taken  as  a  whole,  to  those 
whose  interests  are  affected.  These  are  considerations  into  which 

their  lordships  cannot  enter.  It  is  sufficient  to  say  that,  even  if  a 
wrong  has  been  done,  it  is  a  wrong  for  which  no  municipal  court  of 

justice  can  afford  a  remedy.' 
In  the  Coorg  case,  Eaja  of  Coorg  v.  East  India  Company  (1860), 

29  Beav.  300,  the  East  India  Company  had  made  war  against  the 
Raja  of  Coorg,  annexed  his  territory,  and  taken  his  property,  including 

some  of  the  Company's  notes.  The  raja  filed  a  bill  against  the  East 
India  Company,  but  it  was  held  that  the  Company  had  acted  in  their 
sovereign  capacity,  and  the  bill  was  dismissed. 

In  the  Delhi  case,  Raja  Salig  Ram  v.  Secretary  of  State  for  India  in 
Council  (1872),  L.  R.  Ind.  App.  Supp.  Vol.,  p.  119,  the  question  was 
as  to  the  validity  of  the  seizure,  after  the  Indian  Mutiny,  of  estates 
formerly  belonging  to  the  titular  King  of  Delhi.  Here  also  it  was 
held  that  the  seizure  was  an  act  of  State,  and  as  such  was  not  to  be 
questioned  in  a  municipal  court. 

In  Sirdar  Bhagwan  Singh  v.  Secretary  of  State  for  India  in  Council 
(1874),  L.  R.  2  Ind.  App.  Cas.  38,  an  estate  belonging  to  a  former  chief 
in  the  Punjab  had  been  seized  by  the  Crown,  and  the  question  was 
whether  it  had  been  so  seized  in  right  of  conquest  or  by  virtue  of  a  legal 
title,  such  as  lapse  or  escheat.  It  was  held  that  the  seizure  had  been 
made  in  right  of  conquest,  and  as  such  must  be  regarded  as  an  act  of 
State,  and  was  not  liable  to  be  questioned  in  a  municipal  court. 

Forester  and  others  v.  Secretary  of  State  for  India  in  Council  (1872), 
L.  R.  Ind.  App.  Supp.  Vol.,  p.  10,  is  a  case  on  the  other  side  of  the  line. 
In  this  case  the  Government  of  India  had,  on  the  death  of  Begum 

Sumroo,  resumed  property  formerly  belonging  to  her,  and  the  legality 
of  their  action  was  questioned  by  her  heirs.  It  appeared  that  the 
Begum  had  very  nearly,  but  not  quite  acquired  the  position  of  a  petty 
Indian  sovereign,  but  that  she  was  a  British  subject  at  the  time  of  her 

death,  and  that  the  seizure  in  question  was  not  the  seizure,  by  arbi- 
trary power,  of  territories  which  up  to  that  time  belonged  to  another 
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sovereign  State,  but  was  the  resumption,  under  colour  of  a  legal  title,  of 

lands  previously  held  from  the  Government  by  a  subject  under  a  par- 
ticular tenure,  on  the  alleged  determination  of  that  tenure ;  and  that 

consequently  the  questions  raised  by  the  suit  were  recognizable  by 
a  municipal  court. 

Doss  v.  Secretary  of  State  for  India  in  Council  (1875),  L.  R.  19  Eq.  509, 
was  a  case  arising  out  of  the  extinction  of  a  sovereign  power  in  India, 
though  not  in  consequence  of  hostilities.  It  was  a  suit  brought  in  the 
English  Court  of  Chancery  by  creditors  of  the  late  King  of  Oudh  against 
the  Secretary  of  State  as  his  successor.  It  was  held  that  as  the  debt 
had  been  incurred  by  the  late  king  in  his  capacity  as  sovereign,  and 
could  not  have  been  enforced  against  him  as  a  legal  claim,  it  did  not, 
upon  the  annexation  of  the  kingdom  of  Oudh,  become  a  legal  obligation 
upon  the  East  India  Company,  and  therefore  was  not,  by  the  Act  of 
1858,  transferred  as  a  legal  obligation  against  the  Secretary  of  State  ; 
and  on  this  ground  a  demurrer  to  the  bill  was  allowed. 

In  the  case  of  Grant  v.  Secretary  of  State  for  India  in  Council  (1877), 
2  C.  P.  D.  445  ;  46  L.  J.  C.  68 1,  a  demurrer  was  allowed  to  an  action 

by  an  officer  of  the  East  India  Company's  service  who  had  been  com- 
pulsorily  retired  under  the  order  of  the  Government  of  India.  Here 
the  plaintiff  was  clearly  a  British  subject,  but  nothing  turned  upon  this. 
For  the  order  was  held,  as  an  act  of  administration  in  the  public  service, 
to  be  within  the  high  powers  of  government  formerly  entrusted  to  the 
East  India  Company  (not  as  a  trading  company,  but  as  a  subordinate 
Government)  and  now  to  be  exercised  by  the  Government  of  India 
In  effect  the  question  was  not  of  a  sovereign  act,  but  of  the  powers  o: 
high  (but  still  subordinate)  officers  of  Government. 

In  Kinlock  v.  Secretary  of  State  for  India  (1879),  L.  R.  15  Ch.  D.  i 
and  7  App.  Gas.  619,  which  was  one  of  the  Banda  and  Kirwee  cases 
it  was  held  that  a  royal  warrant  granting  booty  of  war  to  the  Secretary 
of  State  for  India  in  Council  in  trust  to  distribute  amongst  the  persons 
found  entitled  to  share  it  by  the  decree  of  the  Court  of  Admiralty,  die 
not  operate  as  a  transfer  of  property,  or  create  a  trust,  and  that  the 
defendant,  being  merely  the  agent  of  the  sovereign,  was  not  liable  to 
account  to  any  of  the  parties  found  entitled. 

In  Walker  v.  Baird,  [1892]  App.  Cas.  491,  which  was  an  appeal  to 
the  Privy  Council  from  the  Supreme  Court  of  Newfoundland,  it  was 

held  that  the  plea  of  '  act  of  State,'  in  the  sense  of  an  act,  the  justifica- 
tion of  which  on  constitutional  grounds  cannot  be  inquired  into,  cannot 

be  admitted  between  British  subjects  in  a  British  colony.  In  this 
case  the  pUm.ilf  complained  of  interference  with  his  lobster  factory, 

and  the  defendant,  a  captain  of  one  of  Her  Majesty's  ships,  pleaded 
that  he  was  acting  in  the  execution  of  his  duty,  in  carrying  out  an 
agreement  between  the  Queen  and  the  Republic  of  France.  But  the 
defence  was  not  allowed. 

In  Cook  v.  Sprigg,  [1899]  A.  C.  572,  it  was  held  that  grantees  oi 
concessions  made  by  the  paramount  chief  of  Pondoland  could  not, 
after  the  annexation  of  Pondoland  by  the  Queen,  enforce  against  the 
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the  Dominions,  vol.  i.  pt.  ii.  chap.  ii.    The  position  of  the  Lord -Lieutenant 
of  Ireland  appears  to  be  different.     See  Anson,  ib. 

The  procedure  in  suits  against  the  Government  in  India  is  regulated 
by  Order  xxvii  in  the  first  schedule  to  the  Code  of  Civil  Procedure 
(Act  V  of  1908). 

PART  IV 

THE  GOVERNOR-GENERAL  IN  COUNCIL. 

General  Powers  of  Governor-General  in  Council. 

neral          36. — (i)  The  superintendence,  direction,  and  control  of  the 
j  civil  and  military  government  of  British  India  is  vested  in 

Ivernor- tlie  Governor-General  of  India  in  Council  (a}. 

until1  m      (2)  ̂ e  Governor-General  m  Council  is  required  to  pay 
»  Geo.     due  obedience  to  all  such  orders  as  he  may  receive  from  the -,  c.  63, 
j.  Secretary  of  State  (b). 
1 4  Will. 
,  c.  85,       (a)  It  is  difficult  to  reproduce  with  accuracy  enactments  which  regu- 
39-1         lated  the  powers  and  duties  of  the  Governor- General  and  his  Council 

in  the  days  of  the  East  India  Company. 
Section  9  of  the  Regulating  Act  of  1773  (13  Geo.  Ill,  c.  63)  enacts 

that  *  the  said  governor-general  and  council '  (i.  e.  the  Governor.- Genen 
and  Council  of  Bengal),  '  or  the  major  part  of  them,  shall  have  .  . 
power  of  superintending  and  controlling  the  presidencies  of 
Bombay,  and  Bencoolen  respectively,  so  far  and  in  so  much  as  that  it 
shall  not  be  lawful  for  any  president  and  council  of  Madras,  Bombay 

or  Bencoolen '  to  make  war  or  treaties  without  the  previous  consei 
of  the  governor-general  and  council,  except  in  cases  of  imminei 
necessity  or  of  special  orders  from  the  Company.     See  s.  49  of  this 
Digest.     Section  39  of  the  Charter  Act  of  1833  (3  &  4  Will.  IV,  c.  85] 

declared  that   '  The  superintendence,  direction,  and  control  of 
whole  civil  and  military  government  of  all  the  said  territories 

revenues  in  India  shall  be  and  is  hereby  vested  in  a  governor-general  ai 

councillors,  to  be  styled  "  The  Governor- General  of  India  in  Council." 
Since  India  has  been  placed  under  the  direct  government  of  tl 

Crown  the  governor-general  has  also  been  viceroy,  as  the  representatr 
of  the  sovereign.  Lord  Canning  was  the  first  viceroy. 

The  Governor- General  in  Council  is  often  described  as  the  Govei 
ment  of  India,  a  description  which  is  recognized  by  Indian  legislatk 
(Xof  1897,  s-  3  (22)). 

Of  course  the  reproduction  of  statutory  enactments  embodied  in 
Digest  is  not  an  exhaustive  statement  of  the  powers  of  the  Govei 
General  in  Council.     For  instance,  the  powers  of  the  Government 
India,  as  the  paramount  authority  in  India,  extend  beyond  the  limit 
of  British  India. 
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Again,  the  Governor- General  in  Council,  as  representing  the  Crown 
i  in  India,  enjoys,  in  addition  to  any  statutory  powers,  such  of  the  powers, 
J  prerogatives,  privileges,  and  immunities  appertaining  to  the  Crown 
as  are  appropriate  to  the  case  and  consistent  with  the  system  of  law 
in  force  in  India.  Thus  it  has  been  decided  that  the  rule  that  the 

Crown  is  not  bound  by  a  statute  unless  expressly  named  therein  applies 
also  in  India.  See  Secretary  of  State  for  India  v.  Bombay  Landing  and 
Shipping  Company,  5  Bom.  H.  C.  Rep.  0.  C.  J.  23  ;  Ganpat  Pataya  v. 
Collector  ofCanara,  I.  L.  R.  i  Bom.  7  ;  The  Secretary  of  State  for  India 
v.  Matthurabhai,  I.  L.  R.  14  Bom.  213,  218  ;  Bell  v.  Municipal  Com- 

missioners for  Madras,  I.  L.  R.  25  Mad.  457.  The  Governor- General 
in  Council  has  also,  by  delegation,  powers  of  making  treaties  and 
arrangements  with  Asiatic  States,  of  exercising  jurisdiction  and  other 
powers  in  foreign  territory,  and  of  acquiring  and  ceding  territory. 
See  Damodhar  Khan  v.  Deoram  Khanji,  I.  L.  R.  L  Bom.  367,  L.  R. 
2  App.  Cas.  332  ;  Lachmi  Narayan  v.  Raja  Pratab  Singh,  I.  L.  R. 
2  All.  i  ;  Hemchand  Devchand  v.  Azam  Salcarlal  Chhotamlal  and  The 
Taluka  of  Kotda  Sangani  v.  The  State  of  Gondal,  A.  C.,  [1906]  212,  and 
below,  p.  417.  Moreover,  the  Government  of  India  has  powers, 
rights,  and  privileges  derived,  not  from  the  English  Crown,  but  from 
the  native  princes  of  India,  whose  rule  it  has  superseded.  For  instance, 
the  rights  of  the  Government  in  respect  of  land  and  minerals  in  India 
are  different  from  the  rights  of  the  Crown  in  respect  of  land  and  minerals 
in  England.  Whether  and  in  what  cases  the  Governor- General  has  the 
prerogative  of  pardon  has  been  questioned.  The  power  is  not  expressly 
conferred  on  him  by  his  warrant  of  appointment,  but  it  would  be  strange 
if  he  had  not  a  power  possessed  by  all  colonial  governors.  However, 
the  power  of  remitting  sentences  under  the  Code  of  Criminal  Procedure 
makes  the  question  of  little  practical  importance.  As  to  the  preroga- 

tives of  the  Crown  in  India  and  elsewhere,  see  Chitty,  Prerogatives  of 

the  Crown ;  Forsyth,  Cases  and  Opinions,  chap,  v ;  and  Campbell's 
Ruling  Cases,  vol.  viii.  pp.  150-275. 
The  Madras  and  Bombay  Armies  Act,  1893  (56  &  57  Viet.  c.  62), 

took  away  the  military  control  and  authority  previously  exercisable 
by  the  Governments  of  Madras  and  Bombay.  As  to  the  power  of 
the  governor-general  to  grant  military  commissions,  see  the  note 
below,  p.  295. 

(b)  This  reproduces  part  of  s.  9  of  the  Regulating  Act  (13  Geo.  Ill, 

c.  63),  which  directs  that  'the  said  governor-general  and  council  for 
|  the  time  being  shall  and  they  are  hereby  directed  and  required  to 
obey  all  such  orders  as  they  shall  receive  from  the  Court  of  Directors 

of  the  said  united  Company.'  This  enactment  was  necessary  at  a  time 
when  the  relations  to  be  regulated  were  those  between  the  statutory 
governor-general  and  his  council  on  the  one  hand  and  the  directors 

;  of  the  Company  on  the  other,  and,  being  still  on  the  statute  book,  is 
reproduced  here.  But,  of  course,  the  relations  between  the  Secretary 

of  State  and  the  Government  of  India  are  now  regulated  by  constitu- 
tional usage. 
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The  Governor -General. 

The  37.  The  Governor-General  of  India  is  appointed  by  His 

gcneral°r    Majesty  by  warrant  under  the  Royal  Sign  Manual. 
[21  &  22          The  appointment  of  the  governor-general  is  made  on  the  advi< 

10^2    ,  of  the  Prime  Minister. 
The  governor-general  usually  holds  office  for  a  term  of  five  y< 

As  to  his  resignation,  see  below,  s.  82. 

The  Council  of  the  Governor -General. 

Constitu-       38.  The  council  of  the  Governor-General  of  India,  as 

governor-  stituted  for  executive  purposes,  consists  of  the  ordinary  mei 

council1'8    bers'  and  °*  *ke  extraordinary  member  (a)  (if  any)  thereof 
(a)  See  s.  40. 
(6)  This  section  does  not  reproduce  any  specific  enactment,   but 

represents  the  existing  law. 

Ordinary  39. — (i)  The  ordinary  members  of  the  governor-general's 
of  council,  council  are  appointed  by  His  Majesty  by  warrant  under  the 

Vict&c22  Royal  SiSn  Manual- 

106&S  ̂         ̂   ̂ ^e  num^er  °f  the  ordinary  members  of  the  govern 

Viet.  c.  general's  council  is  five,  or,  if  His  -Majesty  thinks  fit  to  appoin 

32'&33  a  sixth  member,  six  (a). Viet  c 

97,  s.  8.          (3)  Ctf   the   ordinary   members   of   the   governor-general's 

Viet  c8  council>  three  must  be  persons  who  at  the  time  of  their 
91,8.  i.  appointment  have  been  for  at  least  ten  years  in  the  service 

c.  26.]  '  of  the  Crown  in  India,  and  one  must  be  a  barrister 

; 
int 

- England  or  Ireland,  or  a  member  of  the  Faculty  of  Advoca 

of  Scotland,  of  not  less  than  five  years'  standing  (6). 
(4)  If  any  person  appointed  an  ordinary  member  of  the 

governor-general's  council  is  at  the  time  of  his  appointment 
in  the  military  service  of  the  Crown,  he  may  not,  during  his 

continuance  in  office  as  such  member,  hold  any  military 

command  or  be  employed  in  actual  military  duties  (c 

(a)  The  number  is  at  present  six.     The  power  given  by  37  &  38  Vi 
c.  91  to  appoint  a  sixth  member  specifically  for  public  works  purp 

rtct. - 
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was  made  a  general  power  by  4  Edw.  VII,  c.  26.  Under  existing  arrange- 
,  ments  the  business  of  the  Government  of  India  is  distributed  between 

inine  departments — Finance,  Foreign,  Home,  Legislative,  Revenue  and 
Agriculture,  Public  Works,  Commerce  and  Industry,  Army,  Education. 
lOf  these  the  Foreign  Department  is  under  the  immediate  super- 

|  intendence  of  the  governor-general,  and  the  Army  Department  is  under 
'the  commander-in-chief  of  His  Majesty's  forces  in  India  (see  s.  40  of 
•  Digest).  The  charge  of  the  other  departments  is  distributed  between 
t  he  other  members  of  council. 

The  term  of  office  of  a  member  of  council  is  by  custom  five  years. 
As  to  leave  of  absence,  resignation,  and  conditional  and  temporary 

j  appointments,  see  below,  ss.  81-87. 
(6)  The  member  of  council  who  is  required  to  hold  these  qualifica- 

|tions  is  usually  styled  the  law  member.  The  first  holder  of  the  post 

«ras  Lord  Macaulay.  He  and  his  successors,  down  to  1853,  were  not 
members  of  the  executive  council,  and  his  duties  during  this  period 
ire  described  by  Sir  Barnes  Peacock  in  a  minute  of  November  3,  1859, 
and  by  Sir  H.  S.  Maine  in  his  minute  of  May  5,  1866  (Minutes,  No.  42). 
By  the  Act  of  1853  (J6  &  17  Viet.  c.  95)  he  was  placed  in  the  same 

position  as  the  other  ordinary  members  of  the  governor-general's 
council.  He  is  at  the  head  of  a  department  of  his  own,  the  Legislative 
Department,  which  was  formerly  a  branch  of  the  Home  Department, 

but  which  was,  in  pursuance  of  Sir  H.  S.  Maine's  recommendations 
see  Minutes  by  Sir  H.  S.  Maine,  No.  84),  constituted  a  separate  depart- 

ment in  1869.  The  duties  of  this  department,  and  its  relation  to  the 
ither  branches  of  the  Government  of  India,  are  regulated  by  the  rules 
ind  orders  for  the  transaction  of  business  in  the  council  of  the  governor- 
general.  Practically,  its  functions  are  to  prepare  the  drafts  of  all 

egislative  measures  introduced  into  the  governor-general's  council, 
:o  consider,  and  in  some  cases  to  settle,  the  form  of  regulations  sub- 

mitted under  the  Government  of  India  Act,  1870  (33  Viet.  c.  3),  and 
if  the  rules  and  regulations  made  under  powers  given  by  Acts  of  the 

governor-general's  council,  to  consider  Bills  and  Acts  of  the  local 
egislatures  with  reference  to  penal  clauses  and  other  special  points, 
ind  to  advise  other  departments  of  the  Government  on  various  legal 
questions.  The  law  member  of  council  takes  charge  of  some  of  the 

Bills  introduced  into  the  governor-general's  council,  and  is  a  member 
ind  usually  chairman  of  the  select  committees  to  which  those  Bills  are 

Deferred.  As  to  the  general  nature  of  his  work,  see  the  chapter  on 
Legislation  under  Lord  Mayo,  contributed  by  Sir  James  FitzJames 

Stephen  to  Sir  W.  W.  Hunter's  Life  of  Lord  Mayo  (vol.  ii.  chap.  viii). 
See  also  Sir  H.  S.  Maine's  Minute  of  1868  on  Over- legislation  (Minutes, 
No.  204). 

(c)  The  military  supply  department  and  the  office  of  the  member  in 
^arge  of  that  department  have  now  been  abolished.  See  East  India 
;Army  Administration)  Report,  1909.  Cd.  4574.  A  sixth  member, 
placed  in  charge  of  the  subject  of  education,  was  added  in  1910. 
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40.  —  (i)  The  Secretary  of  State  in  Council  may,  if 

thinks  fit,  appoint  the  commander-in-chief  for  the  time  be 

0£  jj^s  Majesty's  forces  in  India  an  extraordinary  mem 

of  the  governor-general's  council,  and  in  that  case  the  co 
mander-in-chief  has  rank  and  precedence  in  the  council  n 

after  the  governor-general  (a). 

(2)  When  and  so  long  as  the  governor-general  and 
council  are  in  any  province  administered  by  a  governor 

council,  the  governor  of  that  province  is  an  extraordin 

member  of  the  governor-general's  council  (6). 

(a)  In  practice,  the  commander-in-chief  is  always  appointed  a 
extraordinary  member  of  council.  Under  regulations  made  in  190 
he  is  in  charge  of  the  army  department. 

(6)  In  practice,  meetings  of  the  governor-general  and  his  counc 
are  not  held  within  the  presidencies  of  Bengal,  Madras,  and  Bombay 

Ordinary  41.  —  (i)  The  governor-general's  council  hold  ordinar 
meetings,  that  is  to  say,  meetings  for  executive  purposes  ;  an 

legislative  meetings,  that  is  to  say,  meetings  for  the  purpos 

governor-  of  making  laws. 
general's 
council.          (2)  The  ordinary  and  extraordinary  members  of  the  governoi 

general's  council  are  entitled  to  be  present  at  all  meeting 
thereof. 

[3 
W ill.  J-V 

c.  85,  s. 
48. 

This  section  does  not  reproduce  any  specific  enactment,  but  reprc 
sents  existing  law  and  practice. 

Ordinary  42.  —  (i)  The  ordinary  meetings  of  the  governor-general 

oTcoimell  counc^  are  held  at  such  places  in  India  (a)  as  may  be  aj 

pointed  by  the  Governor-General  in  Council. 

(2)  At  any  ordinary  meeting  of  the  governor-generar 

council  the  governor-general  or  other  person  presiding  an 
one  ordinary  member  of  his  council  may  exercise  all  th 

functions  of  the  Governor-General  in  Council  (6). 

(a)  The  expression  used  in  the  Act  of  1861  is  '  within  the  territorie 
of  India,'  which,  perhaps,  means  British  India.  In  practice,  the  meet 
ings  of  the  council  are  held  at  Delhi  and  Simla. 

(6)  The  Act  of  1793  (33  Geo.  Ill,  c.  52,  s.  38)  directs  that  '  th 
Governor-  General  and  councillors  of  Fort  William,  and  the  severs 
governors  and  councillors  of  Fort  Saint  George  and  Bombay,  shall  a 



HI] DIGEST   OF   STATUTORY   ENACTMENTS         207 

their  respective  council  boards  proceed  in  the  first  place  to  the  con- 
sideration of  such  matters  as  shall  be  proposed  by  the  governor-general 

.  or  by  the  governors  of  the  said  presidencies  respectively,  and  as  often 

1  as  any  matter  or  question  shall  be  propounded  by  any  of  the  said 
councillors  it  shall  be  competent  to  the  said  governor-general  or  governor 
respectively  to  postpone  and  adjourn  the  discussion  thereof  to  a  future 

1  day,  provided  that  no  such  adjournment  shall  exceed  forty-eight  hours, 
nor  shall  the  matter  or  question  so  proposed  be  adjourned  more  than 

twice  without  the  consent  of  the  councillor  who  proposed  the  same.' 
This  enactment,  though  not  specifically  repealed,  is  practically 

superseded  by  the  rules  and  orders  made  under  the  Indian  Councils 
Act,  1 86 1,  and  therefore  is  not  reproduced  in  the  Digest. 
The  governor-general,  when  present,  presides.  He  must  now, 

under  the  Indian  Councils  Act,  1909  (9  Edw.  VII,  c.  4,  s.  4)  appoint 
a  vice-president. 

43. — (i)  All  orders  and  other  proceedings  of  the  Governor-  Busi- 
General  in  Council  must  be  expressed  to  be  made  by  the  Governor 
Governor-General   in   Council,    and   must   be   signed   by   a  General J        in  Council, 
secretary  to  the  Government  of  India,  or  otherwise  as  the  [33  Geo. 

Governor-General  in  Council  may  direct  (a).  s-  3'9°' : 

(2)  The  governor-general  may  make  rules  and  orders  (6)  jjj^0' 
for  the  more  convenient  transaction  of  business  in  his  council,  IS5»  8-79- 24  &  25 
other  than  the  business  at  legislative  meetings,  and  every  Viet.  c. 

order  made  or  act  done  in  accordance  with  such  rules  and  ̂' s" 
orders  must  be  treated  as  being  the  order  or  the  act  of  the 

Governor-General  in  Council. 

(a)  Under  the  Act  of  1793  (33  Geo.  Ill,  c.  52,  s.  39)  the  signature 

referred  to  is  that  of  '  the  chief  secretary  to  the  council  of  the  presi. 
dency.' 

Under  the  Act  of  1813  (53  Geo.  Ill,  c.  155,8.  79)  orders  or  proceedings 
may  be  signed  either  by  the  chief  secretary  to  the  Government  of  the 
said  presidency,  or,  in  the  absence  of  such  chief  secretary,  by  the 
principal  secretary  of  the  department  of  such  presidency  to  which  such 
orders  or  proceedings  relate. 

Under  Act  II  of  1834  of  the  Indian  Legislature,  each  of  the  secretaries 
to  the  Government  of  India  and  to  the  Government  of  Fort  William 

in  Bengal  is  declared  to  be  competent  to  perform  all  the  duties  and 
exercise  all  the  powers  which  by  any  Act  of  Parliament  or  any  regula- 

tion then  in  force  were  assigned  to  the  chief  secretary  to  the  Govern- 
ment of  Fort  William  in  Bengal,  and  each  of  the  secretaries  to  the 

Governments  of  Fort  St.  George  and  Bombay  is  declared  to  be  com- 
petent to  perform  all  the  duties  and  exercise  all  the  powers  which  by 

any  such  Act  or  regulation  were  assigned  to  the  chief  secretaries  to  the 
Governments  of  Fort  St.  George  and  Bombay  respectively. 
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Under  these  circumstances  this  section  of  the  Digest  probably  rej 
sents  the  form  in  which  Parliament  would  re-enact  the  existing  statutoi 
provisions,  especially  as  they  are  provisions  which  may  be  modif 
by  Indian  Acts.     See  24  &  25  Viet.  c.  67,  s.  22. 

In  practice,  orders  and  proceedings  are  signed  by  the  secretary  oi 
the  department  to  which  they  relate. 

(6)  The  rules  and  orders  made  under  this  section  appear  to  be  ti 
by  the  Government  of  India  as  confidential,  and  have  not  been  pul 
lished.  The  most  important  effect  of  the  section  has  been  to  facilitai 
the  departmental  transaction  of  business. 

Procedure      44. — (i)  At    any    ordinary    meeting    of    the    governoi 

difference  general's  council,  if  any  difference  of  opinion  arises  on  any 
of  opinion,  question  brought  before  the  council,  the  Governor-General 
[13  Geo. 
Ill,  c.  63,  in   Council  is   bound   by  the   opinion  and   decision   of   the 

3  &'4  majority  of  those  present,  and  if  they  are  equally  divided,  the 
^8*'  ̂ '  Sovernor"genera^  or  other  person  presiding,  has  two  votes  or 
s.  48.]  the  casting  vote. 

Ill  c  ̂2  ̂   Proyided  that  whenever  any  measure  is  proposed  before 

88.47,48,  the  Governor-General  in  Council  whereby  the  safety,  tran- 
49. 
33  &  34      quillity,  or  interests  of  British  India,  or  of  any  part  thereof, 

^1  are  or  may  be,  in  the  judgement  of  the  governor-general, 
essentially  affected,  and  he  is  of  opinion  either  that  the 

measure  proposed  ought  to  be  adopted  and  carried  into  execi 

tion,  or  that  it  ought  to  be  suspended  or  rejected,  and  the 

majority  present  at  a  meeting  of  the  council  dissent  from 

that  opinion,  the  governor-general  may,  on  his  own  authority 
and  responsibility,  adopt,  suspend,  or  reject  the  measure  in 

whole  or  in  part. 

(3)  In   every   such   case   any   two   members   of   the   dis- 

sentient   majority    may    require    that    the    adoption,    sus- 
pension,   or    rejection   of    the    measure,    and    the    fact    of 

their  dissent,  be  notified  to  the  Secretary  of  State,  and  the 

notification  must  be  accompanied  by  copies  of  any  minutes 
which  the   members  of  the  council  have  recorded  on  the 

subject. 

(4)  Nothing  in  this  section  empowers  the  governor-general 
to  do  anything  which  he  could  not  lawfully  have  done  with 
the  concurrence  of  his  council. 
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The  Regulating  Act  of  1773  (T3  Geo.  HI,  c.  63,  s.  8)  provides  that 

*in  all  cases  whatever  wherein  any  difference  of  opinion  shall  arise 
upon  any  question  proposed  in  any  consultation,  the  said  governor- 
general  and  council  shall  be  bound  and  concluded  by  the  opinion  and 
decision  of  the  major  part  of  those  present.  And  if  it  shall  happen 
that,  by  the  death  or  removal,  or  by  the  absence  of  any  of  the  members 

of  the  said  council,  such  governor-general  and  council  shall  be  equally 
divided,  then,  and  in  every  such  case,  the  said  governor-general,  or, 
in  his  absence,  the  eldest  councillor  present,  shall  have  a  casting  vote, 

and  his  opinion  shall  be  decisive  and  conclusive.' 
The  Charter  Act  of  1833  (3  &  4  Will.  IV,  c.  85,  s.  48)  enacts  that 

'  in  every  case  of  difference  of  opinion  at  meetings  of  the  said  council 
where  there  shall  be  an  equality  of  votes,  the  said  governor-general 

shall  have  two  votes  or  the  casting  vote.' 
The  difficulties  which  Warren  Hastings  encountered  in  his  council 

under  the  Act  of  1773  are  well  known,  and  Lord  Cornwallis  stipulated, 
on  his  appointment,  that  his  hands  should  be  strengthened ;  accord- 

ingly by  an  Act  of  1786  (26  Geo.  Ill,  c.  10)  the  governor-general  was 
empowered  in  special  cases  to  override  the  majority  of  his  council  and 
act  on  his  own  responsibility.  (See  above,  p.  67.) 

The  provisions  of  the  Act  of  1786  were  re-enacted  by  ss.  47,  48,  and 
49  of  the  Charter  Act  of  1793  (33  Geo.  Ill,  c.  52),  which  are  still  in 
force,  and  which  run  as  follows  : — 

•  47.  And  whereas  it  will  tend  greatly  to  the  strength  and  security 
of  the  British  possessions  in  India,  and  give  energy,  vigour,  and  dispatch 
to  the  measures  and  proceedings  of  the  executive  Government  within 
the  respective  presidencies,  if  the  Governor-General  of  Fort  William 
in  Bengal  and  the  several  governors  of  Fort  Saint  George  and  Bombay 
were  vested  with  a  discretionary  power  of  acting  without  the  con- 

currence of  their  respective  councils,  or  forbearing  to  act  according  to 
their  opinions,  in  cases  of  high  importance,  and  essentially  affecting 
the  public  interest  and  welfare,  thereby  subjecting  themselves  person- 

ally to  answer  to  their  country  for  so  acting  or  forbearing  to  act :  Be 
it  enacted,  that  when  and  so  often  as  any  measure  or  question  shall 
be  proposed  or  agitated  in  the  Supreme  Council  at  Fort  William  in 
Bengal,  or  in  either  of  the  councils  of  Fort  Saint  George  and  Bombay, 
whereby  the  interests  of  the  said  united  Company,  or  the  safety  or 
tranquillity  of  the  British  possessions  in  India,  or  in  any  part  thereof, 
are  or  may,  in  the  judgement  of  the  governor-general  or  of  the  said 
governors  respectively,  be  essentially  concerned  or  affected,  and  the 
said  governor-general  or  such  governors  respectively  shall  be  of  opinion 
that  it  will  be  expedient,  either  that  the  measures  so  proposed  or 
agitated  ought  to  be  adopted  or  carried  into  execution,  or  that  the 
same  ought  to  be  suspended  or  wholly  rejected,  arid  the  several  other 
members  of  such  council  then  present  shall  differ  in  and  dissent  from 
such  opinion,  the  said  governor-general  or  such  governor  and  the  other 
members  of  the  council  shall  and  they  are  hereby  directed  forthwith 
mutually  to  exchange  with  and  communicate  in  council  to  each  other. 
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in  writing  under  their  respective  hands  (to  be  recorded  at  large  on 
their  secret  consultations),  the  respective  grounds  and  reasons  of  their 

respective  opinions  ;  and  if  after  considering  the  same  the  said  governor- 
general  or  such  governor  respectively,  and  the  other  members  of  the 
said  council,  shall  severally  retain  their  opinions,  it  shall  and  may  be 
lawful  to  and  for  the  said  governor-general  in  the  Supreme  Council  of 
Fort  William,  or  either  of  the  said  governors  in  their  respective  councils, 
to  make  and  declare  any  order  (to  be  signed  and  subscribed  by  the  said 
governor-general  or  by  the  governor  making  the  same)  for  suspending 
or  rejecting  the  measure  or  question  so  proposed  or  agitated,  in  part 
or  in  whole,  or  to  make  and  declare  such  order  and  resolution  for 

adopting  and  carrying  the  measure  so  proposed  or  agitated  into  execu- 
tion, as  the  said  governor-general  or  such  governors  in  their  respective 

councils  shall  think  fit  and  expedient ;  which  said  last-mentioned 
order  and  resolution  so  made  and  declared  shall  be  signed  as  well  by 

the  said  governor-general  or  by  the  governor  so  making  and  declaring 
the  same  as  by  all  the  other  members  of  the  council  then  present,  and 
shall,  by  force  and  virtue  of  this  Act,  be  as  effectual  and  valid  to  all 
intents  and  purposes  as  if  all  the  said  other  members  had  advised  the 
same  or  concurred  therein ;  and  the  said  members  in  council,  and  all 
officers  civil  and  military,  and  all  other  persons  concerned,  shall  be 
and  they  are  hereby  commanded,  authorized,  and  enjoined  to  be 
obedient  thereto,  and  to  be  aiding  and  assisting  in  their  respective 
stations  in  the  carrying  the  same  into  execution. 

'48.  And  .  .  .  that  the  governor-general  or  governor  who  shal 
declare  and  command  any  such  order  or  resolution  to  be  made  ai 
recorded  without  the  assent  or  concurrence  of  any  of  the  other  membei 
of  council  shall  alone  be  held  responsible  for  the  same  and  the  coi 
sequences  thereof. 

*  49.  Provided  always  .  .  .  that  nothing  in  this  Act  contained 
extend  or  be  construed  to  extend  to  give  power  to  the  said  Governoi 
General  of  Fort  William  in  Bengal,  or  to  either  of  the  said  governoi 
of  Fort  Saint  George  and  Bombay  respectively,  to  make  or  carry  int( 
execution  any  order  or  resolution  which  could  not  have  been  lawfully 
made  and  executed  with  the  concurrence  of  the  councils  of  the  respectr 
Governments  or  presidencies,  anything  herein  contained  to  the  coi 

trary  notwithstanding.' 
The  Government  of  India  Act,  1870  (33  &  34  Viet.  c.  3,  s.  5),  enact 

that  *  Whenever  any  measure  shall  be  proposed  before  the  Governoi 
General  of  India  in  Council,  whereby  the  safety,  tranquillity,  or  interest 
of  the  British  possessions  in  India,  or  any  part  thereof,  are  or  may 
in  the  judgement  of  the  said  governor-general,  essentially  affect 
and  he  shall  be  of  opinion  either  that  the  measure  proposed  might 
adopted  and  carried  into  execution,  or  that  it  ought  to  be  suspem 
or  rejected,  and  the  majority  in  council  then  present  shall  dissent  froi 
such  opinion,  the  governor-general  may,  on  his  own  authority  ai 
responsibility,  suspend  or  reject  the  measure  in  part  or  in  whole, 
a.dopt  and  carry  it  into  execution  ;  but  in  every  such  case  two  membei 
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of  the  dissentient  majority  may  require  that  the  said  suspension, 
rejection,  or  adoption,  as  well  as  the  fact  of  their  dissent,  shall  be 
notified  to  the  Secretary  of  State  for  India  ;  and  such  notification  shall 
be  accompanied  by  copies  of  the  minutes  (if  any)  which  the  members 

of  the  council  shall  have  recorded  on  the  subject.' 
This  enactment  practically  supersedes,  but  does  not  expressly  repeal, 

the  enactments  in  the  Act  of  1793,  but  does  not  apply  to  the  Govern- 
ments of  Madras  and  Bombay.  It  was  under  the  enactment  of  1870 

that  Lord  Lytton  acted  in  March,  1879,  when  he  exempted  certain 
imported  cotton  goods  from  customs  duty. 

45. — (i)  Whenever  the  Governor-General  in  Council  de-  Provision 

clares  that  it  is  expedient  that  the  governor-general  should  p^intmen 
visit  any  part  of  India,  unaccompanied  by  his  council,  the  ̂ nt  of 
Governor-General   in    Council   may   appoint   some   member  council, 

of   the   council   to   be   president   of   the   governor-general's  vict.c." 

council  during  the  time  of  the  visit.  67,8.6.] 

(2)  The  president  of  the  governor-general's  council  has, 
during  his  term  of  office,  the  powers  of  the  governor- 

general  at  ordinary  meetings  of  the  governor-general's 
council  (a). 

(a)  The  object  of  this  section  is  to  make  provision  for  the  current 

business  of  Government  during  the  temporary  absence  of  the  governor- 
general.  The  last  occasion  on  which  it  was  put  in  force  was  Lord 

Dufferin's  visit  to  Burma  after  the  annexation  of  Upper  Burma.  In 
such  cases  the  governor-general  retains  his  own  powers  under  s.  47  (i). 

This  power  is  not  exercised  on  the  occasion  of  the  viceroy's  ordinary 
annual  tour.  Probably  the  duty  under  the  Indian  Councils  Act,  1909 

(9  Edw.  VII,  c.  4,  s.  4),  to  appoint  a  vice-president  makes  the  power 
unnecessary. 

46.  If    the    governor-general,    or    the    president    of    the  Provisior 

governor-general's  council,  is  obliged  to  absent  himself  from  genc^of 

any  ordinary  meeting  of  the  governor-general's  council  by  g°vemor 
indisposition,  or  any  other  cause,  and  signifies  his  intended  orpresi- 

absence  to  the  council,  the  vice-president,  or,  in  his  absence,   meetings 

the  senior  ordinary  (a)  member  present  at  the  meeting  presides  ̂ AS^^ 

thereat,  with  the  like  powers  as  the  governor-general  would  Vict- c- 
have  had,  if  present. 

Provided  that  if  the  governor-general,  or  president,  is  at 
the  time  resident  at  the  place  where  the  meeting  is  assembled, 

and  is  not  prevented  by  indisposition  from  signing  any  act P  2 
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of  council  made  at  the  meeting,  the  act  requires  his  signature  ; 

but  if  he  declines  or  refuses  to  sign  it,  the  like  provisions  have 

effect  as  in  cases  where  the  governor-general,  when  present, 
dissents  from  a  majority  of  the  meeting  of  the  council  (6). 

(a)  The  word  '  ordinary '  is  not  in  the  Act  of  1861,  but  is  probably 
implied.  The  vice-president  is  appointed  under  the  Indian  Councils 
Act,  1909  (9  Edw.  VII,  c.  4,  s.  4). 

(&)  See  s.  44. 

Powers  of       47. — (i)  In   any  case  where   a  president   of  the  council 

generalTn  mav  ̂ e  appointed,   the   Governor-General  in   Council  may 
absence      by  order  authorize  the  governor-general  alone  to  exercise, from 

Council,     in  his  discretion,  all  or  any  of  the  powers  which  might  be 

III,  o.  52,  exercised  by  the  Governor-General  in  Council  at  ordinary 

24&42555'  meetings  (°0- 

J10*  6  1  (2)  ̂ e  g°vernor-general  during  absence  from  his  council 
may,  if  he  thinks  it  necessary,  issue,  on  his  own  responsibility, 

any  order  which  might  have  been  issued  by  the  Governor- 
General  in  Council  to  any  local  Government,  or  to  any  officers 

or  servants  of  the  Crown  acting  under  the  authority  of  any 

local  Government,  without  previously  communicating  the 

order  to  the  local  Government,  and  any  such  order  is  of  the 

same  force  as  if  made  by  the  Governor-General  in  Council, 
but  a  copy  of  the  order  must  be  sent  forthwith  to  the  Secretary 

of  State  and  to  the  local  Government,  with  the  reasons  for 

making  the  order. 

(3)  The  Secretary  of  State  in  Council  may  by  order  suspend 

until  further  order  all  or  any  of  the  powers  of  the  governor- 

general  under  the  last  foregoing  sub-section,  and  those  powers 
will  accordingly  be  suspended  as  from  the  time  of  the  receipt 

by  the  governor-general  of  the  order  of  the  Secretary  of 
State  in  Council  (6). 

(a)  This  provision  supplements  s.  45. 
(b)  The  provisions  of  sub-sections  (2)  and  (3)  are  reproduced  from 

ss.  54  and  55  of  the  Act  of  1793  (33  Geo.  Ill,  c.  52).    But  those  sections 
were  enacted  in  circumstances  very  different  from  those  of  the  present 
time,  and  are  practically  superseded  by  the  enactment  reproduced  in 
sub-section  ( i ). 
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War  and  Treaties. 

48.  —  (i)  («)  The  Governor-General  in  Council  may  not,  Restric- 

without  the  express  command  of  the  Secretary  of  State  in  power  of 
Council,  in  any  case    (except  where   hostilities   have   been 

actually  commenced,  or  preparations  for  the  commencement  Council 
to  make 

of  hostilities  have  been  actually  made  against  the  British  war  or 

Government  in  India  or  against  any  prince  or  State  dependent  [33^0. 

thereon,  or  against  any  prince  or  State  whose  territories  His  m»  c-  S2 
Majesty  has  engaged  by  any  subsisting  treaty  to  defend  or 

guarantee)  either  declare  war  or  commence  hostilities  or  enter 

into  any  treaty  for  making  war  against  any  prince  or  State  in 

India,  or  enter  into  any  treaty  for  guaranteeing  the  possessions 

of  any  such  prince  or  State. 

(2)  In  any  such  excepted  case  the  Governor-General  in 
Council  may  not  declare  war  or  commence  hostilities  or  enter 

into  a  treaty  for  making  war  against  any  other  prince  or  State 

than  such  as  is  actually  committing  hostilities  or  making 

preparations  as  aforesaid,  and  may  not  make  a  treaty  for 

guaranteeing  the  possessions  of  any  prince  or  State  except  on 

the  consideration  of  that  prince  or  State  actually  engaging 

to  assist  His  Majesty  against  such  hostilities  commenced  or 

preparations  made  as  aforesaid. 

(3)  When  the  Governor-General  in  Council  commences  any 
hostilities  or  makes  any  treaty,  he  must  forthwith  communicate 

the  same,  with  the  reasons  therefor,  to  the  Secretary  of  State. 

(a)  This  section  first  appeared  in  Pitt's  Act  of  1784  (24  Geo.  Ill, 
sess.  2,  c.  25,  s.  34),  and  was  preceded  by  the  preamble  :  —  '  Whereas 
to  pursue  schemes  of  conquest  and  extension  of  dominion  in  India 
are  measures  repugnant  to  the  wish,  the  honour,  and  policy  of  this 

nation.'  (See  above,  p.  64.)  It  was  re-enacted,  with  the  preamble, 
by  s.  42  of  the  Act  of  1793,  and,  as  so  re-enacted,  is  still  on  the  statute 
book.  It  is  of  historical  interest  as  an  expression  of  the  views  with 
which  the  expansion  of  the  territorial  possessions  of  the  East  India 
Company  was  regarded  in  the  eighteenth  century,  but  as  it  relates 

only  to  hostilities  against  and  treaties  with  the  'country  princes  or 
States  in  India,'  it  is  no  longer  of  practical  importance.  The  last 
provision,  though  expressed  in  general  terms,  obviously  refers  to  the 
hostilities  and  treaties  referred  to  in  the  preceding  part. 
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PART  V 

LOCAL  GOVERNMENTS. 

General. 

Relation        4Q<  —  (j)  Every  local  Government  (a)  must  obey  the  orders  of of  local 

Govern-     the  Governor-General  in  Council,  and  keep  him  constantly 
Governor-  an(^   diligently  informed  of   its  proceedings,    and   is  under 

General      ̂ 8  superintendence  and  authority  in  all  matters  relating  to 
Council,     the  administration  of  its  province. 
[13  Geo. 

Ill,  c.  63,       (2)  No  local  Government  may  make  or  issue  any  order  for 

33  Geo.      commencing  hostilities  or  levying  war,  or  negotiate  or  conclude 

ss.  24,  40,  any  treaty  of  peace  or  other  treaty  with  any  Indian  prince  or 

4&43W'ti  ̂ a^e   (except  i*1  cases  of  sudden  emergency  or  imminent 
IV,  c.  85,    danger  when  it  appears  dangerous  to  postpone  such  hostilities 

'  7'  or  treaty),  unless  in  pursuance  of  express  orders  from  the 
Governor-General  in  Council  or  from  the  Secretary  of  State, 
and  every  such  treaty  must,  if  possible,   contain  a  clause 

subjecting  the  same  to  the  ratification  or  rejection  of  the 

Governor-General  in  Council. 

(3)  The  authority  of  a  local  Government  is  not  superseded 

by  the  presence  in  its  province  of  the  governor-general  (6). 

(a)  The  expression  '  local  Government  '  is  denned  by  s.  124  to  mean 
a  governor  in  council,  lieutenant-governor,  lieutenant-governor  in 
council,  or  chief  commissioner.  By  the  Indian  General  Clauses  Act 
(X  of  1897)  it  is  defined  to  mean  the  person  authorized  by  law  to 
administer  executive  government  in  the  part  of  British  India  in  which 
the  Act  containing  the  expression  operates,  and  to  include  a  chief 
commissioner.  As  to  the  existing  local  Governments,  see  above, 

p.  141. 
(&)  This  section  reproduces  enactments  which  applied  to  the  Govern- 

ments of  Madras  and  Bombay,  and  were  passed  with  the  object  of 
maintaining  proper  control  by  the  Government  of  Bengal  over  the 
Governments  of  the  two  other  presidencies.  Of  course  the  circum- 

stances of  the  present  day  are  widely  different.  Some  of  the  provisions 
of  the  enactments  reproduced  are  omitted,  as  having  been  made  un- 

necessary by  the  existence  of  telegraphic  communications,  and  by 
other  alterations  of  circumstances.  For  instance,  it  has  not  been 

considered  necessary  to  reproduce  the  power  of  the  governor-general 
to  suspend  a  local  Government. 
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Governments  of  Bengal,  Madras,  and  Bombay. 

10.  —  (i)  The  presidencies  (a)  of  Fort  William  in  Bengal,  Fort  Govern. 

;.  George,  and  Bombay  are,  subject  to  the  provisions  em-  Bengal 

bodied  in  this  Digest  (6),  administered  by  the  Governors  in  M^ras, 
Council  of  Bengal,  Madras,  and  Bombay  respectively,  and  are  Bombay. 

in  this  Digest  referred  to  as  the  presidencies  of  Bengal,  Madras,  m,  c^*2> 
and  Bombay  respectively. 

Will. (2)  The   governors   of   Bengal,   Madras,  and  Bombay  are  Will.  IV, C.  85,  88. 

appointed  by  His  Majesty  by  warrant  under  the  Royal  Sign  56,  57. 

Manual  (c).  ^ 

(3)  The  Secretary  of  State  may,  if  he  thinks  fit,  by  order,  '06.8-29. 

2  06  3 

revoke  or  suspend,  for  such  period  as  he  may  direct,  the  Geo.  V, 

appointment  of  a  council  for  any  or  all  of  those  presidencies,  ())/] 
and  whilst  any  such  order  is  in  force  the  governor  of  the 

presidency  to  which  the  order  refers  has  all  the  powers  of 

the  Governor  thereof  in  Council  (d}. 

(4)  Except  as  otherwise  declared  in  this  Digest,  the  Governor 

and  Governor  in  Council  of  Bengal  and  the  members  of  that 

Council  have,  within  Bengal,  all  the  rights,  duties,  functions 
and    immunities   which   the    Governors   and    Governors   in 

Council  of  Madras  and  Bombay  and  the  members  of  those 

Councils  respectively  possess. 

(5)  The  Governor-General  in  Council  may  reserve  to  him- 
self any  powers  which  before  June  25,  1912,  were  exercisable 

by  him  in  relation  to  Bengal,  and  thereupon  those  powers  con- 

tinue to  be  exercisable  by  the  Governor-  General  in  Council  in 
the  like  manner  and  to  the  like  extent  as  before  that  date  (e). 

(a)  The  modern  presidency  of  Bengal  is  confined  within  narrower 
limits  than  the  old  Bengal  presidency,  which  included  all  British  India 
outside  the  presidencies  of  Madras  and  Bombay.  The  Governments 
of  Bengal,  Madras,  and  Bombay  occupy  a  position  different  from  and 
superior  to  that  of  the  other  local  Governments.  The  governor  is 

appointed  by  the  Crown,  and  not  by  the  governor-general;  he  is 
assisted  by  an  executive  council,  and  he  retains  the  right  of  com- 

municating directly  with  the  Secretary  of  State  (above,  s.  15). 
(6)  e.  g.  to  the  control  of  the  governor-general. 
(c)  Before  the  Act  of  1858  the  appointments  were  made  by  the 

Court  of  Directors  with  the  approval  of  the  Crown. 
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(d)  This  power  was  given  by  the  Act  of  1833,  but  has  never  been 
exsrcised. 

(e)  The  Governor- General  in  Council  has  reserved  to  himself  all 
powers  exercisable  by  him  in  relation  to  the  High  Court  at  Calcutta — 
see  Gazette  of  India,  Extraordinary,  August  i,  1912. 

51. — (i)  The  ordinary  (a]  members  of  the  councils  of  the 
governors  of  Bengal,  Madras,  and  Bombay  are  appointed  by 

His  Majesty  by  warrant  under  the  Royal  Sign  Manual. 

(2)  The  number  of  the  ordinary  members  of  each  of  the  said 

councils  is  such  number  not  exceeding  four  as  the  Secretary 
of  State  in  Council  directs  (6). 

(3)  Two   at  least   of  the   ordinary  members   of  the   said 

councils  must  be  persons  who  at  the  time  of  their  appoint- 
ments have  been  for  at  least  twelve  years  in  the  service  of 

the  Crown  in  India  (c). 

'  (4)  Provided  that  if  the  commander-in-chief  of  His  Majesty's 
forces  in  'India  (not  being  likewise  governor-general)  happens 
to  be  resident  at  Calcutta,  Madras,  or  Bombay  he  is,  during 

his  continuance  there,  a  member  of  the  governor's  council  (d). 

(a)  The  commanders-in-chief  of  the  Madras  and  Bombay  armies 
might  be  appointed,  and,  in  fact,  were  always  appointed,  extraordinary 
members  of  the  Madras  and  Bombay  Councils.  But  these  offices  were 
abolished  by  the  Madras  and  Bombay  Armies  Act,  1893  (56  &  57  Viet, 

c.  62).  The  term  '  ordinary  '  is  used  in  this  section  by  way  of  dis- 
tinction from  additional  or  legislative  members  (see  s.  60). 

(6)  The  number  was  reduced  from  three  to  two  in  1833.  The 
maximum  was  raised  to  four  in  1909,  and  the  number  is  now  three. 

(c)  The  qualification  under  33  Geo.  Ill,  c.  52,  s.  25,  is  twelve  years' 
residence  in  India  in  the  service  of  the  East  India  Company.     The 

qualification  for  membership  of  the  governor-general's  council  is  some- 
what different  (s.  39). 

(d)  This  proviso,  which  is  taken  from  the  Act  of  1793,  is  practically 
inoperative. 

52. — (i)  The  councils  of  the  governors  of  Bengal,  Madras, 
and  Bombay  hold  ordinary  meetings,  that  is  to  say,  meetings 

for  executive  purposes  ;  and  legislative  meetings,  that  is  to 

say,  meetings  for  the  purpose  of  making  laws. 

(2)  The  ordinary  members  of  those  councils  are  entitled  to 

be  present  at  all  meetings  thereof  (a). 
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(a)  This  section  does  not  reproduce  any  specific  enactment,  but 
represents  the  existing  law. 

53.  The  foregoing  provisions  of  this  Digest  with  respect  to  Procedure 

the  procedure  in  case  of  a  difference  of  opinion  between  the  difference 

governor-general  and  his  council,  and  in  case  of  the  governor-  °*  °R5JOIL 

[33  Geo. 
general  being  obliged  to  absent  himself  from  his  council  by  III,  c.  52, 

indisposition  or  other  cause,  apply,  with  the  necessary  modi-  JJ.^.47'  t 
fications,  in  the  case  of  a  difference  of  opinion  between  the  ?rlj 

Governor  of  Bengal  or  Madras  or  Bombay  and  his  council,  B.  2  (2).] 
and  in  the  case  of  either  of  those  governors  being  obliged  to 

absent  himself  from  his  council  (a). 

(a)  See  ss.  44  and  46.  Section  44  reproduces  33  Geo.  Ill,  c.  52, 

ss.  47-49,  as  modified  by  33  &  34  Viet.  c.  3,  s.  5.  The  last  enactment 

applies  only  to  the  governor-general's  council,  but,  as  will  be  seen  from 
the  note  to  s.  44,  does  not  substantially  modify  the  Act  of  Geo.  III. 
Under  the  Indian  Councils  Act,  1909  (9  Edw.  VII,  c.  4,  s.  4),  as  applied 
by  the  Government  of  India  Act,  1912  (2  &  3  Geo.  V,  c.  6,  s.  i  (i)  ),  the 

Governors  of  Bengal,  Madras,  and  Bombay  must  appoint  vice-presidents 
of  their  councils. 

54.  —  (i)  All  orders  and  other  proceedings  of  the  Governor  of  Business 
Bengal  in  Council,  of  the  Governor  of  Madras  in  Council,  and  norin 

of  the  Governor  of  Bombay  in  Council  must  be  expressed  to 

be  made  by  the  Governor  in  Council,  and  must  be  signed  by  III,  c.  52, 
a  secretary  to  the  Government  of  the  province,  or  otherwise  53  Geo. 

as  the  Governor  in  Council  may  direct  (a).  g    '  °*  I55' 

(2)  The  governors  of  Bengal,  Madras,  and  Bombay  respec-  ylctc? 
tively  may  make  rules  and  orders  for  the  conduct  of  business  67,  s.  28.] 

in  their  respective  councils,  other  than  the  business  at  legis- 

lative meetings,  and  every  order  made  or  act  done  in  accord- 
ance with  such  rules  and  orders  is  deemed  to  be  the  order  or 

the  act  of  the  Governor  in  Council. 

(a)  See  note  on  s.  43. 

Lieutenant-Governorships  and  other  Provinces. 

55.—  (i)  The   provinces    (a)    known   as   the   United    Pro-  Lieuten- 

ant-go- vinces  of  Agra  and  Oudh  (6),  the  Punjab  (c),  Burma  (c),  and   vernors. 

Bihar  and  Orissa  (a)  are,  subject  to  the  provisions  of  this    ̂ ill.  IV, 

Digest,  governed  by  lieutenant-governors  (a).  c>  52»  s*  2< 
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16  &  17  (2)  Every  lieutenant-governor  of  a  province  in  India  is 

s.  16.  '  '  appointed  by  the  governor-general,  subject  to  the  approval 

$0to*  of  His  Majesty  (d). 
2i&22          (3)  A  lieutenant-governor  must  have  been,  at  the  time  of 

106*8 °2g  ]  kig  appointment,  at  least  ten  years  in  the  service  of  the  Crown 
in  India  (e). 

(4)  The  Governor-General  in  Council  may,  with  the  ap- 
proval of  the  Secretary  of  State  in  Council,  declare  and  limit 

the  extent  of  the  authority  of  any  lieutenant-governor  (/). 

(a)  By  s.  1 6  of  the  Government  of  India  Act,  1853,  the  Court  oi 
Directors  were  authorized  to  declare  that  the  Governor-General  of 
India  should  not  be  Governor  of  the  Presidency  of  Fort  William  in 
Bengal,  but  that  a  separate  governor  should  be  appointed  for  that 
presidency,  and  in  that  case  a  governor  was  to  be  appointed  in  like 
manner  as  the  governors  of  Madras  and  Bombay,  and  the  governor- 

general's  power  of  appointing  a  deputy-governor  of  Bengal  was  to 
cease.  But  unless  and  until  a  separate  governor  of  the  presidency 

was  so  'constituted,  the  Governor- General  in  Council  might  appoint 
any  servant  of  the  Company  who  had  been  ten  years  in  its  service  in 
India  to  be  lieutenant-governor  of  such  part  of  the  territories  under 
the  Presidency  of  Fort  William  in  Bengal  as,  for  the  time  being,  might 
not  be  under  the  Lieutenant-Governor  of  the  North-Western  Provinces. 
The  project  of  constituting  a  new  governorship  was  abandoned,  and 
under  the  alternative  power  a  lieutenant-governor  of  the  Lower  Pro- 

vinces of  Bengal  (now  commonly  known  as  Bengal)  was  appointed  in 
1854.  -"-n  October,  1905,  a  new  province  was  formed  by  detaching 
the  eastern  part  of  Bengal  from  the  rest  of  the  province  and  uniting  it 
with  Assam  under  a  lieutenant-governor.  See  Act  VII  of  1905.  In 
1912  Bihar,  Chota  Nagpur,  and  Orissa  were  constituted  into  a  separate 

lieutenant-governorship,  under  the  name  '  Bihar  and  Orissa.'  Assam 
was  constituted  a  chief  commissionership,  and  the  rest  of  Bengal  was 
constituted  a  governorship.  (See  above,  p.  128,  129.) 

The  Indian  Councils  Act,  1909  (9  Edw.  VII,  c.  4),  gives  power  to 

constitute  executive  councils  for  assisting  a  lieutenant-governor  in  the 
executive  government  of  his  province  (s.  3),  and  requires  a  lieutenant- 
governor  to  appoint  a  vice-president  of  his  council  (s.  4).  Section  3  (i) 
of  the  Act  of  1909  is  superseded  as  to  Bengal  by  s.  I  of  the  Government 
of  India  Act,  1912  (2  &  3  Geo.  V,  c.  6),  and  is  applied  by  s.  2  of  the 
latter  Act  to  Bihar  and  Orissa.  An  executive  council  has  been 

appointed  for  Bihar  and  Orissa.  (See  above,  p.  132.) 
(6)  The  lieutenant-governorship  of  the  North- Western  Provinces 

was  of  earlier  date  than  the  lieutenant-governorship  of  Bengal,  and 
was  constituted  under  an  Act  of  1835  (5  &  6  Will.  IV,  c.  52).  The 
Act  of  1833  had  directed  the  division  of  the  Presidency  of  Bengal  into 
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two  distinct  presidencies,  one  to  be  styled  the  Presidency  of.  Fort 
William,  the  other  the  Presidency  of  Agra.  The  Act  of  1835  authorized 
the  Court  of  Directors  to  suspend  these  provisions,  and  directed  that 

during  the  period  of  suspension  the  Governor-General  in  Council  might 
appoint  any  servant  of  the  Company  who  had  been  ten  years  in  its 

service  in  India  '  to  the  office  of  Lieutenant- Governor  of  the  North- 
Western  Provinces  now  under  the  Presidency  of  Fort  William  in 

Bengal,'  a  designation  then  appropriate,  but  since  made  inappropriate 
by  the  annexation  of  the  Punjab.  Power  was  also  given  to  declare 
and  limit  the  extent  of  the  territories  so  placed  under  a  lieutenant- 
governor,  and  of  the  authority  to  be  exercised  by  him.  The  arrange- 

ments thus  temporarily  made  by  the  Act  of  1835  were  continued  by  the 
Act  of  1853  (16  &  17  Viet.  c.  95,  s.  1.5).  A  lieutenant-governor  of  the 
North-Western  Provinces  was  first  appointed  by  notification,  dated 
February  29,  1836  (Calcutta  Gazette  for  March  2,  1836,  second  supple- 

ment). This  notification  merely  gave  the  lieutenant-governor  the 
powers  of  the  Governor  of  Agra,  and  those  powers,  as  defined  by 
3  &  4  Will.  IV,  c.  85,  did  not  include  any  of  the  powers  of  the  Governor- 
General  in  Council  under  the  Bengal  Regulations.  The  power  given 
by  the  Act  of  1835  to  define  the  authority  of  the  lieutenant-governor 
was  repealed  by  the  Statute  Law  Revision  Act,  1890. 
The  Lieutenant-Governor  of  the  North-Western  Provinces  used  to 

be  also  Chief  Commissioner  of  Oudh.  In  1901,  when  the  North-West 
Frontier  Province  was  constituted,  the  old  North-Western  Provinces 
were  united  with  Oudh  under  a  lieutenant-governor,  and  the  two 
provinces  were  designated  the  United  Provinces  of  Agra  and  Oudh. 
The  union  was  confirmed  by  Act  VII  of  1902. 

(c)  Section  17  of  the  Act  ofi853(i6&!7  Viet.  c.  95)  enacts  that : — 

'It  shall  be  lawful  for  the  Court  of  Directors  of  the  said  Company, 
under  such  direction  and  control,  if  and  when  they  think  fit,  to  con- 

stitute one  new  presidency  within  the  territories  subject  for  the  time 
being  to  the  government  of  the  said  Company,  and  to  declare  and 

ippoint  what  part  of  such  territories  shall  be  subject  to  the  govern- 
ment of  such  new  presidency ;  and  unless  and  until  such  new  presidency 

be  constituted  as  aforesaid,  it  shall  be  lawful  for  the  said  Court  of 
Directors,  under  such  direction  and  control  as  aforesaid,  if  and  when 
.hey  think  fit,  to  authorize  (in  addition  to  such  appointments  as  are 
lereinbefore  authorized  to  be  continued  and  made  for  the  territories 

low  and  heretofore  under  the  said  Presidency  of  Fort  William)  the 
ip.pointment  by  the  said  Governor-General  in  Council  of  a  lieutenant- 
governor  for  any  part  of  the  territories  for  the  time  being  subject  to 
:he  government  of  the  said  Company,  and  to  declare  for  what  part 
)f  the  said  territories  such  lieutenant-governor  shall  be  appointed,  and 
;he  extent  of  his  authority,  and  from  time  to  time  to  revoke  or  alter 

my  such  declaration.' 
The  power  of  constituting  a  new  presidency  was  not  exercised,  but 

;kat  of  appointing  a  new  lieutenant-governor  was  exercised  in  1859 
jy  the  appointment  of  Sir  John  Lawrence  as  Lieutenant-Governor 
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of  the  Punjab.  The  rule  of  construction  applied  to  recent  Acts  of 
Parliament  by  s.  32  of  the  Interpretation  Act,  1889  (52  &  53  Viet, 
c.  63),  does  not  apply  to  the  Act  of  1853,  and,  apart  from  this,  the 
power  of  appointing  fresh  lieutenant-governors  under  the  Act  of  1853 
was  probably  exhausted  by  the  constitution  of  a  lieutenant-governor- 

ship of  the  Punjab.  Further  powers  of  constituting  lieutenant- 
governorships  are  given  by  s.  46  of  the  Indian  Councils  Act,  1861 
(24  &  25  Viet.  c.  67),  but  apparently  are  exercisable  only  when  a  new 
legislative  council  is  established.  See  the  note  on  s.  74  below.  It 
was  under  these  further  powers  that  in  1897  Burma,  in  1905  Eastern 
Bengal  and  Assam,  and  in  1912  Bihar  and  Orissa,  were  constituted 
lieutenant-governorships. 

(d)  See  21  &  22  Viet.  c.  106,  s.  29. 

(e)  This  provision  applies  in  terms  only  to  the  lieutenant-governon 
of  Bengal  and  the  North- Western  Provinces  (now  united  with  Oudh). 
but  its  operation  has  been  perhaps  extended  by  the  final  words  ol 
21  &  22  Viet.  c.  1 06,  s.  29. 

(/)  This  sub -section  reproduces  s.  4  of  the  Act  of  1854  (17  &  18  Viet 
c.  77),  which,  however,  applies  in  terms  only  to  the  two  older  lieutenant- 

governorships,  the  language  being :  *  It  shall  be  lawful  for  the  saic 
Governor- General  of  India  in  Council,  with  the  like  sanction  anc 
approbation  [i.  e.  of  the  Court  of  Directors  and  the  Board  of  Control] 
from  time  to  time  to  declare  and  limit  the  extent  of  the  authority 
of  the  Governor  in  Council,  Governor,  or  Lieutenant-Governor  o: 
Bengal,  or  of  Agra,  or  the  North-Western  Provinces,  who  is  now,  01 

may  be  hereafter,  appointed.'  But  a  power  to  alter  the  limits  of  pro 
vinces  is  given  by  other  enactments.  See  s.  57  below. 

Power  to       56.  The  Governor- General  in  Council  may,  with  the  ap 

territory    Proval  of  tne  Secretary  of  State,  and  by  notification  in  th< 
under        Gazette  of  India,  take  any  part  of  British  India  under  th< authority 
of  Gover-  immediate    authority    and    management    of    the    Governor 

General  in  General  in  Council,  and  thereupon  give  all  necessary  orders  anc 

PiT^iS     directions  respecting  the  administration  of  that  part,  or  other 
Viet.  c.      wise  provide  for  the  administration  thereof. 
77.8-3-] 

There  is  reason  to  believe  that  the  enactment  reproduced  by  thi 
section  was  passed  in  consequence  of  a  minute  of  Sir  Barnes  Peacoct 
forming  an  enclosure  to  a  dispatch  from  the  Government  of  India 
dated  July  16,  1852,  and  that  it  was  mainly  designed  to  give  th 
Governor- General  in  Council  the  power  which,  according  to  Sir  Barne 
Peacock,  he  had  not,  of  taking  under  his  immediate  executive  centre 
territory  which  formed  part  of  some  one  of  the  presidencies.  Th 
section  has  been  thus  applied  in  various  cases.  Thus  Arakan,  whicl 
was  originally  annexed  to  Lower  Bengal,  was  under  this  section  take; 
into  the  hands  of  the  Governor- General  in  Council  and  annexed  t 

British  Burma  Foreign  Department  Notification,  No.  30  (Political 
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dated  January  16,  1862).  The  province  of  Assam  was  constituted  by 
removing  it  under  this  section  from  the  lieutenant -governorship  of 
Bengal,  taking  it  under  the  Governor- General  in  Council,  and  con- 

stituting it  a  chief  commissionership,  the  regulation  district  of  Sylhet 
being  subsequently  added  to  it  in  the  same  manner  (Home  Department 
Proclamation,  No.  379,  February  6,  1874  ;  and  Notification  No.  380,  of 
same  date  ;  also  Notification  No.  2344  of  September  12,  1874). 

On  the  other  hand,  when  the  chief  commissionerships  of  Oudh,  the 
Jentral  Provinces,  and  British  (now  Lower)  Burma  were  constituted 

ut  of  territories  vested  in  the  Governor-General  in  Council,  the  pro- 
edure  was  merely  the  issue  of  a  resolution  reciting  the  reasons  for 
stablishing  the  chief  commissionership,  defining  the  territories  included 
n  it,  and  specifying  the  staff  appointed,  no  reference  being  made  to 
ny  statute  (Foreign  Department  letter  to  Chief  Commissioner  of 
)udh,  No.  12,  dated  February  4,  1856,  and  Foreign  Department 
Resolution,  No.  9,  dated  November  2, 1861,  and  No.  212,  dated  January 
i,  1862).  In  the  same  way  repeated  changes  have  been  made  by 
xecutive  orders  in  the  government  of  the  Andaman  Islands. 
The  view  taken  by  the  Government  of  India  is  that  the  section  does 

lot  apply  to  territories  already  included  in  a  chief  commissionership, 
his  description  of  territory  being,  according  to  the  practice  of  the 
ndian  Legislature,  always  treated  as  already  under  the  immediate 
mthority  and  management  of  the  Governor- General  in  Council,  and 
herefore  not  capable  of  being  placed  under  his  authority  and  manage- 
nent  by  proclamation.  A  chief  commissioner  merely  administers 

erritoryon  behalf  of  the  Governor- General  in  Council,  and  the  Governor- 
jeneral  in  Council  does  not  divest  himself  of  any  of  his  powers  in 
naking  over  the  local  administration  to  a  chief  commissioner. 

Although,  however,  the  territory  comprised  in  a  chief  commissioner- 
hip  may  be  technically  under  the  immediate  authority  and  manage- 
nent  of  the  Governor- General  in  Council,  yet  the  chief  commissioner 

ld  ordinarily  be  the  local  Government  within  the  meaning  of 
4ct  X  of  1897,  s.  3  (29),  and  he  is  defined  as  a  local  Government  by 
ohis  Digest. 

The  result  appears  to  be — 
(1)  The  section  must  be  used  when  it  is  desired  to  transfer  the 

administration  of  territory  from  a  governor  in  council,  or  a  lieu- 
tenant-governor  in  council,  or  a  lieutenant-governor  to  a  chief 
commissioner ; 

(2)  The  section  need  not  be  used,  and  is  not  ordinarily  used,  when 
the  administration  of  territory  already  under  the  administration 
of  the  Governor-General  in  Council  is  transferred  from  one  local 

agency  to  another. 

Power  to  transfer  from  a  chief  commissionership  to  a  presidency  or 
ieutenant-governorship  has  now  been  declared  to  exist  by  s.  4  (2)  of 
;he  Government  of  India  Act,  1912. 

The  transfer  of  territory  under  the  section  reproduced  does  not  change 
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the  law  in  force  in  the  territory  (see  below,  s.  58).     Consequently  sup. 
plemental  legislation  will  usually  be  necessary. 

Power  to  57.  The  Governor-General  in  Council  may,  by  notification 

limited  i*1  tne  Gazette  of  India,  declare,  appoint,  or  alter  the  boun- 

provinces.  Caries  of  anv  of  the  provinces  into  which  British  India  ig 
Will.  IV,  for  the  time  being  divided,  and  distribute  the  territories  ol 

3*8.  British  India  among  the  several  provinces  thereof  in  such 
V"  t   9i     manner  as  may  seem  expedient,  subject  to  these  qualifications 
ss.  4, 5.      namely — 
2  &  3  Geo. 
V,  c.  6,          (i)  An  entire  district  may  not  be  transferred  from  one 

province  to  another  without  the  previous  sanction  of  the 

Crown,  signified  by  the  Secretary  of  State  in  Council 
and 

(2)  Any  notification  under  this  section  may  be  disallowec 

by  the  Secretary  of  State  in  Council  (a). 

(a)  This  section  is  intended  to  reproduce  the  effect  of  the  following 
enactments  : 

3  &  4  WILL.  IV,  c.  85,  s.  38. 

'  It  shall  be  lawful  for  the  said  Court  of  Directors,  under  the  contrc 
by  this  Act  provided,  and  they  are  hereby  required,  to  declare  an< 
appoint  what  part  or  parts  of  any  of  the  territories  under  the  govern 
ment  of  the  said  Company  shall  from  time  to  time  be  subject  to  th 
government  of  each  of  the  several  presidencies  now  subsisting  or  to  b 
established  as  aforesaid,  and  from  time  to  time,  as  occasion  may  require 
to  revoke  and  alter,  in  the  whole  or  in  part,  such  appointment,  an< 

such  new  distribution  of  the  same,  as  shall  be  deemed  expedient.' 

28  &  29  VICT.  c.  17,  ss.  4,  5. 

'  It  shall  be  lawful  for  the  Governor- General  of  India  in  Counc 
from  time  to  time  to  declare  and  appoint,  by  proclamation,  what  par 
or  parts  of  the  Indian  territories  for  the  time  being  under  the  dominio 
of  Her  Majesty  shall  be  or  continue  subject  to  each  of  the  presidencie 
and  lieutenant-governorships  for  the  time  being  subsisting  in  sue 
territories,  and  to  make  such  distribution  and  arrangement,  or  ne1 
distribution  and  arrangement,  of  such  territories  into  or  among  sue 

presidencies  and  lieutenant-governorships  as  to  the  said  Governoi 
General  in  Council  may  seem  expedient. 

'  Provided  always,  that  it  shall  be  lawful  for  the  Secretary  of  Stat 
in  Council  to  signify  to  the  said  Governor- General  in  Council  his  die 
allowance  of  any  such  proclamation.  And  provided  further,  that  n 
such  proclamation  for  the  purpose  of  transferring  an  entire  zillah  c 
district  from  one  presidency  to  another,  or  from  one  lieutenant-governor 
ship  to  another,  shall  have  any  force  or  validity  until  the  sanction  < 
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Her  Majesty  to  the  same  shall  have  been  previously  signified  by  the 

Secretary  of  State  in  Council  to  the  governor-general.' 
The  power  given  by  the  Indian  Councils  Act,  1861  (24  &  25  Viet. 

c.  67,  s.  47),  would  appear  from  the  context  to  be  intended  to  be  exer- 
cised for  legislative  purposes  only,  and  is  therefore  reproduced  below, 

s.  74.  That  given  by  the  Act  of  1865  (28  &  29  Viet.  c.  17,  s.  4)  is  wider. 
The  Government  of  India  were  advised  in  1878  that  the  Act  of  1865 
enables  the  Governor-  General  in  Council  to  transfer  territory  from 
a  chief  commissionership  to  a  presidency  or  lieutenant-governorship, 
but  does  not  allow  the  converse.  Parliament,  it  was  thought,  having 
enacted  17  &  18  Viet.  c.  77,  s.  3,  must  be  taken  to  have  been  aware  of 
the  existence  of  territories  called  chief  commissionerships,  and  to  have 
deliberately  omitted  any  mention  of  these  in  the  Act  of  1865.  Power 
to  transfer  from  a  chief  -commissionership  to  a  presidency  or  lieutenant- 
governorship,  or  the  converse,  has  now  been  declared  to  exist  by 
s.  4  (2)  of  the  Government  of  India  Act,  1912. 

On  April  24,  1883,  a  proclamation  was  issued  under  28  &  29  Viet. 

17,  s.  4,  placing  the  villages  of  Shaikh-  Othman  and  Imad,  near 
Aden,  under  the  Government  of  Bombay.     The  section  has  since  then 
>een  applied  to  Perim. 

58.  An  alteration  in  pursuance  of  the  foregoing  provisions  Saving  as 

)f  the  mode  of  administration  of  any  part  of  British  India, 

or  of  the  boundaries  of  any  part  of  British  India,  does  not  ̂ ict*  c* 

77>  8-  3- affect  the  law  for  the  time  being  in  force  in  that  part.  24  &  25 Viet.  c.  67, 

The  power  to  take  territory  under  the  immediate  authority  of  the  s.  47.] 

Governor-  General  in  Council  (reproduced  by  s.  56  above)  is  qualified 
>y  the  proviso  that  no  law  or  regulation  in  force  at  any  such  time  as 
regards  any  such  portions  of  territory  shall  be  altered  or  repealed 
except  by  law  or  regulation  made  by  the  Governor-  General  of  India 
n  Council  (17  &  18  Viet.  c.  77,  s.  3).  That  proviso  does  not  apply  to 
chief  commissionerships  which  have  legislative  councils  (2  &  3  Geo.  V, 
0.6,8.3). 

The  power  to  fix  the  limits  of  a  province  given  by  24  &  25  Viet. 
c.  67,  s.  47,  and  reproduced  by  s.  57  above,  is  qualified  by  a  similar 

proviso,  '  that  any  law  or  regulation  made  by  the  Governor  or  Lieu- 
tenant-Governor in  Council  of  any  presidency,  division,  province,  or 

territory  shall  continue  in  force  in  any  part  thereof  which  may  be 
severed  therefrom  by  any  such  proclamation,  until  superseded  by  law 
or  regulation  of  the  Governor-  General  in  Council,  or  of  the  governor, 
Dr  Lieutenant  -Governor  in  Council  of  the  presidency,  division,  province, 

or  territory  to  which  such  parts  have  become  annexed.' 
The  power  exercisable  under  28  &  29  Viet.  c.  17,  s.  4,  is  not  qualified 

by  a  similar  proviso. 

59.  The  Governor  of  Bengal  in  Council,  the  Governor  of 

Madras  in  Council,  and  the  Governor  of  Bombay  in  Council,   boun- 
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daries  of     may,  with  the  approval  of  the  Secretary  of  State  in  Council, 

dency        extend  the  limits  of  the  towns   of   Calcutta,   Madras,   and 

towns.       Bombay  respectively  ;    and  any  Act  of  Parliament,  letters |_55  v*GO. 
Ill,  c.  84,  patent,  charter,  law,  or  usage  conferring  jurisdiction,  power, 

2&3         or   authority   within  the  limits  of  those  towns  respectively 

c  ?  s  i      w^  nave  effect  within  the  limits  as  so  extended. 

This  power,  which  was  given  by  an  Act  of  1815,  appears  to  be  still 
in  force,  and  not  to  be  superseded  by  the  later  enactments  reproduced 
above. 

PART  VI. 

INDIAN  LEGISLATION. 

Legislation  by  Governor -General  in  Council. 

Addi-  60. — (i)  For  the   purposes   of  legislation,   the   governor 

members    general  nominates  and  various  bodies  elect  persons  resident 

of  council  |n  jn(iia  to  be  additional  members  of  his  council  (a) . for  legis- 
lative /2\  rphe  maximum  number  of  the  additional  members  of purposes. 

[24&25     the  governor-general's  council  is  such  as  to  the  governor - 

ss!  9,  io,  '  general  from  time  to  time  seems  expedient,  but  must  be  not 

33*&  34      greater  tnan  sixtY  (&)• Viet.  c.  3.       /o\  At  least   one-half  of  the   additional  members  of  the s.  3. 

pEdw. VII,  governor-general's  council  must  be  persons  not  in  the  civi 
JJ6.]  or  military  service  of  the  Crown  in  India,  and  if  any  such 

additional  member  accepts  office  under  the  Crown  in  India 

his  seat  as  an  additional  member  thereupon  becomes  vacant 

(4)  The  term  of  office  of  an  additional  member  of  the 

governor-general's  council  is  three  years  (c). 

(5)  When  and  so  long  as  the  governor-general  and  his 

council   are  in   a   province   administered   by   a   lieutenant- 

governor  or  chief  commissioner,  that  lieutenant-governor  01 
chief  commissioner  is  an  additional  member  of  the  council 

in   excess,  if  necessary,   of  the   maximum  number  herein- 
before specified  of  additional  members. 

(6)  The    additional    members    of    the    governor-general'^ 
council  are  entitled  to  be  present  at  the  legislative  meeting,' 
of  the  council,  and  at  no  other. 



Ill]  DIGEST   OF   STATUTORY   ENACTMENTS          225 

(7)  The  Governor-General  in  Council  must,  with  the  ap- 
proval of  the  Secretary  of  State  in  Council,  make  regulations 

as  to  the  conditions  under  which  and  manner  in  which  nomina- 

tions and  elections  may  be  made  in  accordance  with  this 

section,  and  prescribe  the  manner  in  which  such  regulations 
are  to  be  carried  into  effect  (d). 

(a)  The  Legislative  Council  of  the  Government  of  India  is  an  ex- 

pansion of  the  Governor-General's  executive  council.  Its  cumbrous 
statutory  description  is  '  the  Governor- General  in  Council  at  meetings 
for  the  purpose  of  making  laws  and  regulations,'  but  it  is  referred  to 
in  the  Indian  Councils  Act,  1909,  and  is  usually  described,  as  the 

Legislative  Council  of  the  Governor- General.  It  was  constituted  by 
the  Indian  Councils  Act,  1861,  in  supersession  of  the  legislative  body 
established  under  the  Act  of  1853,  and  its  constitution  was  modified 

..by  the  Indian  Councils  Act,  1892  (55  &  56  Viet.  c.  14),  and  again  by 
the  Act  of  1909  and  the  regulations  made  under  it.  The  qualification 
of  residence  in  India  was  added  by  the  Act  of  1892  and  continued  by 
the  Act  of  1909. 

(6)  The  number  under  the  Act  of  1861  was  not  less  than  six  nor 
more  than  twelve.  It  was  increased  by  the  Act  of  1892  and  again  by 
the  Act  of  1909. 

(c)  The  te^^n  is  ordinarily  three  years ;    but   official  members  and 
those  nominated  as  experts  hold  office  for  three  years  or  such  shorter 
period  as  the  Governor-General  may  fix.  and  members  elected  to  fill 
casual  vacancies  serve  only  for  the  unexpired  portion  of  their  predeces- 

sors' term  of  office.    See  Regulation  X  of  1912,  made  under  the  Indian 
Councils  Act,  1909. 

(d)  As  to  the  effect  of  these  regulations,  see  above,  p.   112  and 
Appendix  V. 

61. — (i)  The  legislative  meetings  of  the  governor-general's  Times  and 
council  are  held  at  such  times  and  places  as  the  Governor-  legislative 

General  in  Council  appoints  (a).  meetings. 
[24  &  25 

(2)  Any  such  meeting  may  be  adjourned  by  the  governor-  Jlct<  c> 
general  in  council,  or  by  the  person  presiding  at  the  meeting 

if  so  authorized  by  the  governor-general  in  council  (6). 
(a)  In  practice  the  meetings  are  held  at  Delhi  and  Simla.     There 

are  no  legislative  sessions,  but  meetings  are  held  whenever  it  is  con- 
sidered convenient.     A  Bill  remains  in  life  until  it  is  passed  or  with- 
drawn, or  is  treated  under  the  rules  of  business  as  dropped.     All  the 

Acts  passed  in  any  one  calendar  year  are  numbered  in  consecutive 
order  (Act  I  of  1897  and  so  on). 

(b)  It  would  be  more  convenient  to  make  the  power  of  adjournment 
exercisable  by  the  person  presiding,  without  further  authority. 

1691  •  Q 
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Constitu-        62.  —  (i)  At   every   legislative   meeting   of  the   governor- 

leTslative  general's  council  the  governor-general,  or  the  president  or 

meetings    vice-president  of  the  governor-general's  council  (a),  or  some of  council. 
[24  &  25      other  ordinary  member  of  the  governor-general  s  council,  and 

a^  ̂ east  fif^en  additional  members  of  that  council  must  be 

*  present  <6>- 
8-4'J  (2)  At  every  such  meeting  the  governor-general,  or  in  his 

absence  the  president  of  the  governor-general's  council,  or 
if  there  is  no  president,  or  if  the  president  is  absent,  the 

vice-president,  or,  if  the  vice-president  is  absent,  the  senior 

ordinary  member  of  the  governor-general's  council  present 
at  the  meeting  presides. 

(3)  The  person  presiding  at  a  legislative  meeting  of  the 

governor-general's  council  has  a  second  or  casting  vote. 
(a)  See  s.  45. 
(6)  The  quorum  at  these  legislative  meetings  is  now  fixed  by  one  of  the 

regulations  (Reg.  XIII)  of  November  14,  1912,  made  under  the  Indk 
Councils  Act,  1909,  at  fifteen  additional  members. 

Legis-  63.  —  (i)  The  Governor-General  in  Council  has  power 

power  of    legislative  meetings  to  make  laws  (a)— 
Governor-        .   .    „          ,,  f  ,    f 
General  in      (a)  f°r  a^  persons,  for  all  courts,  and  for  all  places  ai 

Council.  things  within  British  India  (6)  ;    and L3  &4 

c^8  1  sJ'  W  ̂or  an  British  subjects  of  His  Majesty  and  servants  of  tl 
46,  5J»  73-  Government  of  India  within  other  parts  of  India  (c)  ;  and 

Viet.  c.  (c)  for   au   persons   being  native   Indian   subjects   of   His 
28  &  29  Majesty  or  native  Indian  officers,  soldiers,  or  followers 

i7,ss.  1,2.  in   His   Majesty's   Indian   forces,   when   respectively  in 

Viet  c3  any  Part  °^  ̂ e  WOI>ld>  whether  within  or  without  His 

98,3.  i.  Majesty's  dominions  (d)  ;   and «5*5  ***  o4 

Viet.  c.  ^  for  au  persons  employed  or  serving  in  or  belonging  to 
3?  8.  2. 

47  &  48  the  Royal  Indian  Marine  (e)  ;   and Viet.  c. 

38,  ss.  2,  (e)  for  repealing  or  altering  any  laws  or  regulations  which 

55  &  56  are  for  the  time  being  in  force  in  any  part  of  British 

^Cg'  ̂ '-j  India  [or  apply  to  any  persons  for  whom  the  Governor- 
General  in  Council  has  power  to  make  laws]  (/)  . 
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(2)  Provided   that  the   Governor-General  in   Council  has  3&4 

not  power  to  make  any  law  repealing  or  affecting  (g)~  c<  8\     ' 
(a]  any  provisions  of  the  Government  of  India  Act,  1833, 

except  sections  eighty-four  and  eighty-six  of  that  Act,  or  ̂ 7.  &  l8 
any  provisions  of  the  Government  of  India  Act,  1853,   2I&22 

Viet"    o 
or  the  Government  of  India  Act,  1854,  or  the  Govern-   106. 

merit  of  India  Act,  1858,  or  the  Government  of  India  vlct.c?46. 
Act,  1859,  or  the  Indian  Councils  Act,  1861  (h)  ;   or  24  &  25 Viet.  c.  67. 

(6)  any  Act  of  Parliament  passed  after  the  year  one 

thousand  eight  hundred  and  sixty,  and  extending  to 

British  India  (i)  ;  or 

(c)  any  Act  enabling  the  Secretary  of  State  in  Council  to 

raise  money  in  the  United  Kingdom  for  the  government 

of  India  ;   or 

(d)  the  Army  Act  (j),  or  any  Act  amending  the  same  ; 

and  has  not  power  to  make  any  law  affecting  the  authority 

of  Parliament  (k),  or  any  part  of  the  unwritten  laws  or  con- 
stitution of  the  United  Kingdom  of  Great  Britain  and  Ireland, 

whereon  may  depend  in  any  degree  the  allegiance  of  any 

person  to  the  Crown  of  the  United  Kingdom  (1),  or  the 

sovereignty  or  dominion  of  the  Crown  over  any  part  of  British 

India  (m). 

(3)  The  Governor-General  in  Council  has  not  power,  with- 
out the  previous  approval  of  the  Secretary  of  State  in  Council, 

to  make  any  law  empowering  any  court,  other  than  a  high 

court  within  the  meaning  of  this  Digest  (n),  to  sentence  to 

the  punishment  of  death  any  of  His  Majesty's  natural-born 
subjects  born  in  Europe,  or  the  children  of  such  subjects,  or 

abolishing  any  high  court  within  the  meaning  of  this  Digest  (o). 

(4)  Any  law  made  in  accordance  with  this  section  controls 

and  supersedes  any  other  law  or  regulation  repugnant  thereto 

which  may  have  been  previously  made  by  any  authority 
in  India  (p). 

(5)  A  law  made  in  accordance  with  this  section  for  the 
o.  2 
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Royal  Indian  Marine  does  not  apply  to  any  offence 

unless  the  vessel  to  which  the  offender  belongs  is  at  the 
time  of  the  commission  of  the  offence  within  the  limits 

of  Indian  waters,  that  is  to  say,  the  high  seas  between  the 

Cape  of  Good  Hope  on  the  West  and  the  Straits  of  Magellan 

on  the  East  (q),  and  any  territorial  waters  between  those 
limits. 

(6)  The  punishments  imposed  by  any  such  law  as  last 
aforesaid  for  offences  must  be  similar  in  character  to,  and  not 

in  excess  of,  the  punishments  which  may  at  the  time  of 

making  the  law  be  imposed  for  similar  offences  under  the 

Acts  relating  to  His  Majesty's  Navy,  except  that  in  the  case 
of  persons  other  than  Europeans  or  Americans  imprisonment 

for  any  term  not  exceeding  fourteen  years  or  transportation 

for  life  or  any  less  term  may  be  substituted  for  penal  servitude. 

(a)  The  legislative  powers  of  the  Governor- General  in  Council  are 
derived  from  a  series  of  enactments. 

Under  s.  73  of  the  Government  of  India  Act,  1833  (3  &  4  Will, 

c.  85),  'it  is  lawful  for  the  said  Governor-General  in  Council  f: 
time  to  time  to  make  articles  of  war  for  the  government  of  the  native 
officers  and  soldiers  in  the  military  service  of  the  Company,  and  for 

the  administration  of  justice  by  courts-martial  to  be  holden  on  such 
officers  and  soldiers,  and  such  articles  of  war  from  time  to  time  to 
repeal  or  vary  and  amend  ;  and  such  articles  of  war  shall  be  made  and 
taken  notice  of  in  the  same  manner  as  all  other  the  laws  and  regulations 

to  be  made  by  the  said  Governor-General  in  Council  under  this  Act, 
and  shall  prevail  and  be  in  force,  and  shall  be  of  exclusive  authority 
over  all  the  native  officers  and  soldiers  in  the  said  military  service,  to 

whatever  presidency  such  officers  and  soldiers  may  belong,  or  where- 
soever they  may  be  serving :  Provided  nevertheless,  that  until  such 

articles  of  war  shall  be  made  by  the  said  Governor-General  in  Council, 

any  articles  of  war  for  or  relating  to  the  government  of  the  Company's 
native  forces,  which  at  the  time  of  this  Act  coming  into  operation  shall 
be  in  force  and  use  in  any  part  or  parts  of  the  said  territories,  shall 

remain  in  force.' 
By  s.  22  of  the  Indian  Councils  Act,  1861  (24  &  25  Viet.  c.  67),  the 

Governor-General  in  Council  was  empowered  at  meetings  for  the 
purpose  of  making  laws  and  regulations  as  aforesaid,  and  subject  to 

the  provisions  therein  contained,  '  to  make  laws  and  regulations  for 
repealing,  amending,  or  altering  any  laws  or  regulations  whatever 
now  in  force  or  hereafter  to  be  in  force  in  the  Indian  territories  now 

under  the  dominion  of  Her  Majesty,  and  to  make  laws  and  regulations 
for  all  persons,  whether  British  or  native,  foreigners  or  others,  and  for 
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all  courts  of  justice  whatever,  and  for  all  places  and  things  whatever 
within  the  said  territories,  and  for  all  servants  of  the  Government  of 
India  within  the  dominions  of  princes  and  States  in  alliance  with  Her 

Majesty ;  and  the  laws  and  regulations  so  to  be  made  by  the  Governor- 
General  in  Council  shall  control  and  supersede  all  laws  and  regulations 
in  anywise  repugnant  thereto  which  shall  have  been  made  prior  thereto 
by  the  governors  of  the  presidencies  of  Fort  Saint  George  and  Bombay 

respectively  in  Council,  or  the  Governor  "or  Lieutenant-Governor  in 
Council  of  any  presidency  or  other  territory  for  which  a  council  may 
be  appointed,  with  power  to  make  laws  and  regulations,  under  and  by 
virtue  of  this  Act :  Provided  always,  that  the  said  Governor-General 
in  Council  shall  not  have  the  power  of  making  any  laws  or  regulations 
which  shall  repeal  or  in  any  way  affect  any  of  the  provisions  of  this  Act : 

'  Or  any  of  the  provisions  of  the  Government  of  India  Act,  1833, 
and  of  the  Government  of  India  Act,  1853,  and  of  the  Govern- 

ment of  India  Act,  1854,  which  after  the  passing  of  this  Act  shall 
remain  in  force  : 

'  Or  any  provisions  of  the  Government  of  India  Act,  1858,  or  of  the 
Government  of  India  Act,  1859  : 

'  Or  of  any  Act  enabling  the  Secretary  of  State  in  Council  to  raise 
money  in  the  United  Kingdom  for  the  Government  of  India  : 

'  Or  of  the  Acts  for  punishing  mutiny  and  desertion  in  Her  Majesty's 
Army  or  in  Her  Majesty's  Indian  forces  respectively  ;  but  subject 
to  the  provision  contained  in  the  Government  of  India  Act,  1833, 
s.  73,  respecting  the  Indian  articles  of  war : 

'  Or  any  provisions  of  any  Act  passed  in  this  present  session  of 
Parliament,  or  hereafter  to  be  passed,  or  anywise  affecting  Her 

Majesty's  Indian  territories,  or  the  inhabitants  thereof  : 
'  Or  which  may  affect  the  authority  of  Parliament,  or  the  constitu- 

tion and  rights  of  the  East  India  Company,  or  any  part  of  the  un- 
written laws  or  constitution  of  the  United  Kingdom  of  Great  Britain 

and  Ireland,  whereon  may  depend  in  any  degree  the  allegiance 
of  any  person  to  the  Crown  of  the  United  Kingdom,  or  the 
sovereignty  or  dominion  of  the  Crown  over  any  part  of  the  said 
territories.' 

By  s.  i  of  the  Government  of  India  Act,  1865  (28  &  29  Viet.  c.  15), 
the  Governor-General  of  India  was  empowered,  at  meetings  for  the 
purpose  of  making  laws  and  regulations,  to  make  laws  and  regulations 
for  all  British  subjects  of  Her  Majesty  within  the  dominions  of  princes 
and  States  in  India  in  alliance  with  Her  Majesty,  whether  in  the  service 
of  the  Government  of  India  or  otherwise. 

By  s.  i  of  the  Indian  Councils  Act,  1869  (32  &  33  Viet.  c.  98),  the 
Governor- General  of  India  in  Council  was  empowered,  at  meetings  for 

the  purpose  of  making  laws  and  regulations,  to  make  laws  and  regula- 
tions for  all  persons  being  native  Indian  subjects  of  Her  Majesty  with- 

out and  beyond  as  well  as  within  the  Indian  territories  under  the 
dominions  of  Her  Majesty.  And  under  s.  3  of  the  same  Act  a  law  or 
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regulation  so  made  is  not  to  be  invalid  by  reason  only  of  its  repealing 
or  affecting  ss.  81,  82,  83,  84,  85,  or  86  of  the  Government  of  India 
Act,  1833.  Sections  81  to  83  and  85  of  the  Act  of  1833  were  repealed 
by  the  Statute  Law  Revision  Act,  1890  (53  &  54  Viet.  c.  33). 

The  Indian  Marine  Service  Act,  1884  (47  &  48  Viet.  c.  38),  gives 

power  to  make  laws  for  the  Indian  Marine  Service. 
Section  45  of  the  Government  of  India  Act,  1833  (3  &  4  Will.  IV, 

c.  85),  enacts  that  all  laws  and  regulations  made  under  that  Act,  so 
long  as  they  remain  unrepealed,  shall  be  of  the  same  force  and  effect 
within  and  throughout  the  Indian  territories  as  any  Act  of  Parliament 
would  or  ought  to  be  within  the  same  territories,  and  shall  be  taken 
notice  of  by  all  courts  of  justice  whatsoever  within  the  same  territories 
in  the  same  manner  as  any  public  Act  of  Parliament  would  or  ought  to 
be  taken  notice  of,  and  it  shall  not  be  necessary  to  register  or  publish  in 

any  court  of  justice  any  laws  or  regulations  made  by  the  said  Governor- 
General  in  Council.  This  enactment  has  not  been  repealed,  but  the 
first  part  of  it  applies  in  terms  only  to  laws  made  under  the  powers 
given  by  the  Act  of  1833,  and  is  not  reproduced  in  the  Act  of  1861, 
or  expressly  made  applicable  to  laws  made  under  the  powers  given  by 

that  Act.  Its  repetition  or  application  was  probably  considered  un- 
necessary in  1 86 1 .  The  exemption  from  the  obligation  to  register,  which 

is  in  general  terms,  was  enacted  with  reference  to  the  questions  which 
had  arisen  as  to  the  necessity  for  registering  enactments  made  under 
various  statutory  powers  conferred  before  1833. 

The  powers  of  legislation  reproduced  in  this  Digest  are  not  exhaustive. 
Under  various  Acts  of  Parliament  the  Indian  Legislature,  like  otht 
British  legislatures  with  limited  powers,  has  power  to  make  laws 
particular  subjects  with  more  extensive  operation  than  laws  made 
under  its  ordinary  powers.    See  e.  g.  the  Extradition  Act,  1870  (33  & 
Viet.  c.  52,  s.  1 8),  the  Slave  Trade  Act,  1876  (39  &  40  Viet.  c.  46,  s.  2] 
the  Fugitive  Offenders  Act,  1881  (44  &  45  Viet.  c.  69,  s.  32),  the  Colonial 
Courts  of  Admiralty  Act,  1890  (53  &  54  Viet.  c.  27),  the  Colonial  Pro- 

bates Act,  1892  (55  &  56  Viet.  c.  6,  s.  i),  and  the  Merchant  Shipping 
Act,  1894  (57  &  58  Viet.  c.  60,  ss.  264,  368,  735,  736). 

The  leading  case  on  the  general  powers  of  the  Indian  Legislature 
is  The  Queen  v.  Burah  (1878),  L.  R.  3  App.  Cas.  889.  The  Indian 

Legislature  had  passed  an  Act  (XXII  of  1869)  purporting  : — First, 
to  remove  the  Garo  Hills  from  the  jurisdiction  of  the  ordinary  civil 
and  criminal  courts,  and  from  the  law  applicable  to  those  courts,  and, 
secondly,  to  vest  the  administration  of  civil  and  criminal  justice  in 
those  territories  in  officers  appointed  by  the  Lieutenant-Governor  of 
Bengal.  The  Act  was  to  come  into  operation  on  a  date  to  be  fixed  by 

the  lieutenant-governor.  By  the  ninth  section  the  lieutenant-governor 
was  empowered,  by  notification  in  the  Calcutta  Gazette,  to  extend  all 
or  any  of  the  provisions  of  the  Act  to  certain  neighbouring  mountainous 
districts.  The  validity  of  the  Act,  and  particularly  of  the  ninth  section, 
was  questioned,  but  was  maintained  by  the  Judicial  Committee  of  the 
Privy  Council,  who  held  ( i )  that  the  Act  was  not  inconsistent  with  the 
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Indian  High  Courts  Act,  1861  (24  &  25  Viet.  c.  104),  or  with  the  Charter 

of  the  Calcutta  High  Court ;  (2 )  that  it  was  in  its  general  scope  within 

the  legislative  powers  of  the  Governor- General  in  Council;  (3)  that 
the  ninth  section  was  conditional  legislation  and  not  a  delegation  of 

legislative  power,  and  (4)  that  where  plenary  powers  of  legislation  exist 
as  to  particular  subjects,  whether  in  an  imperial  or  in  a  provincial 

legislature,  they  may  be  well  exercised,  either  absolutely  or  condition- 
ally ;  in  the  latter  case  leaving  to  some  external  authority  the  time  and 

manner  of  carrying  its  legislation  into  effect,  and  the  area  over  which 
it  is  to  extend. 

Lord  Selborne,  in  delivering  the  judgement  of  the  Judicial  Com- 
mittee, expressed  himself  as  follows  : 

'  The  Indian  Legislature  has  powers  expressly  limited  by  the  Act 
of  the  Imperial  Parliament  which  created  it,  and  it  can,  of  course,  do 

nothing  beyond  the  limits  which  circumscribe  these  powers.  But, 

when  acting  within  these  limits,  it  is  not  in  any  sense  an  agent  or 
delegate  of  the  Imperial  Parliament,  but  has,  and  was  intended  to 

have,  plenary  powers  of  legislation,  as  large,  and  of  the  same  nature, 
as  those  of  Parliament  itself.  The  established  courts  of  justice,  when 

a  question  arises  whether  the  prescribed  limits  have  been  exceeded, 

must  of  necessity  determine  that  question  ;  and  the  only  way  in  which 
they  can  properly  do  so  is  by  looking  to  the  terms  of  the  instrument, 

by  which  affirmatively  the  legislative  powers  were  created,  and  by 

which  negatively  they  are  restricted.  If  what  has  been  done  is  legis- 
lation within  the  general  scope  of  the  affirmative  words  which  give  the 

power,  and  if  it  violates  no  express  condition  or  restriction  by  which 
that  power  is  limited  (in  which  category  would  of  course  be  included 
any  Act  of  the  Imperial  Parliament  at  variance  with  it),  it  is  not  for 

any  court  of  justice  to  inquire  further,  or  to  enlarge  constructively 

those  conditions  and  restrictions.' 
The  same  principles  have  been  since  laid  down  with  respect  to 

colonial  legislatures  in  the  case  of  Powell  v.  Apollo  Candle  Company 

(1885),  10  App.  Cas.  282.  See  also  Harris  v.  Davies  (1885),  10  App. 

Cas.  279,  and  Musgrove  v.  Chun  Teeong  Toy,  [1891]  L.  R.  A.  C.  274 
(the  Chinese  immigration  case). 

On  the  powers  of  the  Australian  Commonwealth  Parliament  to 

compel  attendance  of  witnesses  and  production  of  documents  see 

Attorney -General  of  the  Commonwealth  of  Australia  v.  The  Colonial 
Sugar  Refining  Company  and  others,  December  17,  1913. 

In  Sprigg  v.  Siggan,  [1897]  A.  C.  238,  it  was  held  on  appeal  from 
the  Cape  that  a  power  for  the  governor  to  add  to  the  existing  laws 
already  proclaimed  and  in  force  in  Pondoland  such  laws  as  he  should 

from  time  to  time  by  proclamation  declare  to  be  in  force  in  those 
territories,  did  not  authorize  the  issue  of  a  proclamation  for  the  arrest 

and  imprisonment  of  a  particular  chief. 

(b)  The  expression  used  in  the  Indian  Councils  Act,  1861,  is  '  the 
Indian  territories  now  under  the  dominion  of  Her  Majesty.'  But  s.  3 
of  the  Indian  Councils  Act,  1892  (55  &  56  Viet.  c.  14),  explains  that 



232  GOVERNMENT   OF    INDIA  [CH. 

this  is  to  be  read  as  if  the  words  '  or  hereafter '  were  inserted  after 

'  now.'  Consequently  it  is  represented  by  British  India,  which  means 
the  territories  for  the  time  being  constituting  British  India  (see  s.  124 
and  the  notes  thereon). 

(c)  The  Act  of  1861  gave  power  to  make  laws  'for  all  servants 
the  Government  of  India  within  the  dominions  of  princes  and  Stat 

in  alliance  with  Her  Majesty.'     The  Act  of  1865  gave  power  to 
laws  '  for  all  British  subjects  of  Her  Majesty  within  the  dominions 
princes  or  States  in  India  in  alliance  with  Her  Majesty,  whether  in  tl 

service  of  the  Government  of  India  or  not.'     Consequently  it  may 
argued  that  the  power  to  make  laws  for  servants  of  the  Government 
of  India,  as  distinguished  from  British  subjects  generally,  extends 
beyond  the  Native  States  of  India.     But,  having  regard  to  the  sense 

in  which  the  phrase  '  princes  and  States  in  alliance  with  Her  Majesty ' 
is  commonly  used  in  Acts  relating  to  India,  it  seems  safer  to  adopt  the 
narrower  construction  and  to  treat  the  expressions  in  the  Act  of  1861 

and  in  the  Act  of  1865  as  synonymous.1 
The  expression  '  Government  of  India '  is  defined  by  the  Indian 

General  Clauses  Act  (X  of  1897),  ̂ n  terms  which  would  exclude  the 
local  Governments.  But  this  definition  does  not  apply  to  the  con- 

struction of  an  English  Act  of  Parliament,  and  the  expression  '  servants 
of  the  Government  of  India '  in  the  Act  of  1861  would  doubtless  be 
held  to  include  all  servants  of  the  Crown  employed  by  or  under  the 
Government  of  India,  whether  directly  employed  by  the  Government 
India  in  its  narrower  sense,  or  by  or  under  a  local  Government,  am 

whether  British  subjects  or  not.  See  the  definition  of  '  Government : 
in  Act  X  of  1897,  s.  3  (21). 

It  has  been  argued  that  the  expression  '  British  subjects  of 
Majesty '  was  used  in  the  Act  of  1865  in  its  older  and  narrower  sei 
as  not  including  persons  of  Asiatic  descent.  If  so,  there  would  be 
power  under  this  enactment  to  legislate  for  natives  of  Ceylon  in  the 

Nizam's  territories.  In  practice,  however,  the  questions  referred 
in  this  note  do  not  cause  difficulty  because  a  wider  power  to  legislat 
for  persons  and  things  outside  British  India  can  be  exercised  undc 
the  Foreign  Jurisdiction  Act.  See  below,  Chapter  V. 

(d)  The  Indian  Articles  of  War  are  contained  in  Act  VIII  of  1911, 

The  words  '  or  followers  '  do  not  occur  in  the  Act  of  1833,  but  thei] 
insertion  seems  to  be  justified  by  the  Army  Act,  which,  after  a  savi 
for  Indian  military  law  respecting  officers  or  soldiers  or  followers  i] 

Her  Majesty's  Indian  forces,  being  natives  of  India,  enacts  (s.  i< 
(2)  (b)  )  that,  '  For  the  purposes  of  this  Act,  the  expression  "  Indi* 
military  law "  means  the  Articles  of  War  or  other  matters  made 
enacted,  or  in  force,  or  which  may  hereafter  be  made,  enacted,  or  i] 
force,  under  the  authority  of  the  Government  of  India ;    and  sue! 

1  On  general  principles,  there  would  seem  to  be  no  objection  to  legislatioi 
conferring  jurisdiction  in  respect  of  an  offence  committed  by  a  servant 
the  Crown  in  any  foreign  country,  where  the  offence  consists  of  a  breach  oj 
his  duty  to  the  Crown. 
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articles  or  other  matters  shall  extend  to  such  native  officers,  soldiers, 

and  followers,  wherever  serving.' 
(e)  The  East  India  Company  used  to  keep  a  small  naval  force, 

'  known  first  as  the  Bombay  Marine,  and  afterwards  as  the  Indian  Navy. 
This  force  was  abolished  in  1863,  when  it  was  decided  that  the  Royal 
Navy  should  undertake  the  defence  of  India  against  serious  attack  by 

i  sea,  and  should  also  provide  for  the  performance  of  the  duties  in  the 
Persian  Gulf  which  had  been  previously  undertaken  by  the  Indian 
Navy.  After  the  abolition  of  the  Indian  Navy,  two  small  services, 
the  Bengal  Marine  and  the  Bombay  Marine,  came  into  existence  for 
local  purposes,  but  were  found  to  be  expensive  and  inefficient,  and 
accordingly  the  Government  of  India  amalgamated  them  into  the  force 
now  known  as  the  Indian  Marine.  According  to  the  preamble  to 
the  Indian  Marine  Service  Act,  1884  (47  &  48  Viet.  c.  38),  this  force  was 

'  employed  under  the  direction  of  the  Governor-General  in  Council  for 
the  transport  of  troops,  the  guarding  of  convict  settlements,  the  sup- 

pression of  piracy,  the  survey  of  coasts  and  harbours,  the  visiting  of 
lighthouses,  the  relief  of  distressed  or  wrecked  vessels,  and  other  local 
objects/  and  was  maintained  out  of  the  revenues  of  India. 
The  ships  on  this  establishment  were  Government  ships,  but  did 

not  form  part  of  the  Royal  Navy,  and  consequently  did  not  fall  within 
the  provisions  either  of  the  Merchant  Shipping  Acts  on  the  one  hand, 
or  of  the  Naval  Discipline  Act  (29  &  30  Viet.  c.  109)  on  the  other,  or 
of  any  corresponding  Indian  enactments.  They  were  in  fact  in  the 
same  kind  of  position  as  some  of  the  vessels  employed  by  the  Board 
of  Trade  and  by  the  Post  Office  in  British  waters.  Under  these  cir- 

cumstances it  was  thought  expedient  that  the  Governor- General  in 
Council  should  have  power  to  make  laws  for  the  maintenance  of 
discipline  in  their  service  ;  and,  accordingly,  the  Indian  Marine  Service 
Act,  1884,  was  passed  for  this  purpose.  It  enabled  the  Governor- 
General  in  Council,  at  legislative  meetings,  to  make  laws  for  all  persons 

employed  or  serving  in  or  belonging  to  Her  Majesty's  Indian  Marine 
Service,  but  the  punishments  were  to  be  of  the  same  character  as  those 
under  the  Navy  Acts,  and  the  Act  was  not  to  operate  beyond  the 
limits  of  Indian  waters  as  denned  by  the  Act,  i.  e.  the  old  limits  of  the 

East  India  Company's  charter.  The  reasons  for  the  limitation  to 
Indian  waters  were,  doubtless,  that  it  was  desirable  to  maintain  the 
local  character  of  the  objects  for  which,  according  to  the  preamble, 
the  establishment  was  maintained  ;  that  if,  under  exceptional  circum- 

stances, a  ship  belonging  to  the  establishment  was  sent  to  English 
waters,  on  transport  service  or  otherwise,  no  practical  difficulties  in 
maintaining  discipline  were  likely  to  arise  ;  and  that  it  was  not  desirable 
to  give  to  these  ships  and  to  their  officers,  outside  Indian  waters,  their 
proper  sphere  of  operations,  a  status  practically  equivalent  to  that 
of  the  Royal  Navy.  The  officers  of  the  Indian  Marine  Service  are 
appointed  by  the  Governor- General  in  Council,  but  do  not  hold  com- 

missions from  the  King,  and  consequently  cannot  exercise  powers  of 
command  over  officers  and  men  of  the  Royal  Navy.  The  ships  are 
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unarmed,  and  therefore  are  practically  of  no  use  for  the  suppression  of 
piracy.  In  time  of  war,  however,  the  King  may,  by  Proclamation  or 
Order  in  Council,  direct  that  any  vessel  belonging  to  the  Indian  Marine 
Service,  and  the  men  and  officers  serving  therein,  shall  be  under  the 
command  of  the  senior  naval  officer  of  the  station  where  the  vessel  is, 
and  while  the  vessel  is  under  such  command,  it  is  to  be  deemed,  to  all 
intents,  a  vessel  of  war  of  the  Royal  Navy,  and  the  men  and  officers 
are  to  be  under  the  Naval  Discipline  Act,  and  subject  to  regulations 
issued  by  the  Admiralty  with  the  concurrence  of  the  Secretary  of  State 
for  India  in  Council  (47  &  48  Viet.  c.  38,  s.  6). 

Under  the  power  conferred  by  the  Indian  Marine  Service  Act,  1884, 
the  Indian  Legislature  passed  the  Indian  Marine  Act,  1887  (Act  XIV 
of  1887),  which  established  for  the  Indian  Marine  Service  a  code  of 
discipline  corresponding  to  that  in  force  for  the  Royal  Navy,  and 

declared  that  Chapter  VII  of  the  Indian  Penal  Code,  '  as  to  offences 
relating  to  the  Army  and  Navy,'  was  to  apply  as  if  Her  Majesty's  Indian 
Marine  Service  were  comprised  in  the  Navy  of  the  Queen  (s.  79). 

On  the  relations  between  the  Royal  Navy  and  the  Indian  Marine 
Service,  see  the  evidence  given  by  Sir  John  Hext  and  others  in  the 
First  Report  of  the  Royal  Commission  on  the  administration  of  the 
expenditure  of  India  (1896). 

(/)  The  words  '  or  apply  to  any  persons  for  whom  the  Governor- 
General  in  Council  has  power  to  make  laws  '  are  not  in  the  Act  of 
1861,  but  seem  to  be  implied  by  the  context. 

(g)  '  Affecting '  would  probably  be  construed  as  equivalent  tc 
'  altering '. 

(h)  The  short  titles  given  by  the  Short  Titles  Act,  1896,  are  sub- 
stituted in  the  text  for  the  longer  titles  used  in  the  Act  of  1861.  It 

will  be  observed  that,  subject  to  the  exceptions  here  specified,  the 
Parliamentary  enactments  relating  to  India  may  be  repealed  or  altered 
by  Indian  legislation.  This  power  is  saved  by  the  language  used  ir 
producing  these  enactments  in  the  Digest.  See  e.g.  ss.  101,  103,  105, 

(i)  The  language  of  the  Act  of  1861  is  :  '  any  provisions  of  any  Act 
passed  in  this  present  session  of  Parliament,  or  hereafter  to  be  passed; 

in  anywise  affecting  Her  Majesty's  Indian  territories,  or  the  inhabitants 
thereof.'  See  E.  v.  Meares,  14  Bengal  Law  Reports,  106,  112. 

(j)  44  &  45  Viet.  c.  58.  Under  s.  136  of  this  Act  as  amended  bj 
s.  4  of  the  Army  (Amendment)  Act,  1895  (5$  &  59  Viet.  c.  7),  the  paj 

of  an  officer  or  soldier  of  Her  Majesty's  regular  forces  must  be  paic 
without  any  deduction  other  than  the  deductions  authorized  by  this 
or  by  any  other  Act,  or  by  any  Royal  warrant  for  the  time  being,  01 
by  any  law  passed  by  the  Governor- General  of  India  in  Council. 
Thus  the  Indian  Legislature  has  power  to  authorize  deductions  froir 
military  pay,  but  this  power  can  hardly  be  treated  as  power  to  amend 
the  Army  Act. 

(k)  After  these  words  followed  in  the  Act  of  1861  the  words  '  01 
the  constitution  and  rights  of  the  East  India  Company.'  It  will  be 
remembered  that  the  Company  was  not  formally  dissolved  until  1874. 
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(/)  '  Whereon  may  depend  .  .  .  United  Kingdom.'     These  words 
I  i  are  somewhat  indefinite,  and  a  wide  meaning  was  attributed  to  them 
I  by  Mr.  Justice  Norman  in  the  case  of  In  the  matter  of  Ameer  Khan, 
,6  Bengal  Law  Reports,  392,  456,  459.     In  this  case,  which  turned  on 
the  validity  of  an  arrest  under  Regulation  III  of  1818,  the  powers 

:  of  the  Indian  Legislature  under  successive  charters  and  enactments 
,  \\viv  fully  discussed. 

(w)  Are  the  words  '  or  the  sovereignty,'  &c.,  to  be  connected  with 
*  whereon  may  depend,'  or  with  '  affecting  ?  '  Probably  the  latter. 

|'If  so,  legislation  to  authorize  or  confirm  the  cession  of  territory  is 
placed  by  these  words  beyond  the  powers  of  the  Indian  Legislature. 
The  power  of  the  Crown  to  cede  territory  in  India  and  elsewhere  was 
fully  discussed  in  the  Bhaunagar  case,  Damodhar  Khan  v.  Deoram 
Khanji,  I.  L.  R.  i  Bom.  367,  L.  R.  2  App.  Cas.  332,  where  the  Judicial 
Committee,  without  expressly  deciding  the  main  question  at  issue, 
clearly  intimated  that  in  their  opinion  the  Crown  possessed  the  power. 
This  opinion  was  followed  by  the  high  court  at  Allahabad  in  the  case 
of  Lachmi  Narayan  v.  Raj  a  Pratab  Singh,  I.  L.  R.  2  All.  i .  See  further, 

Sir  H.  S.  Maine's  Minute  of  1868  on  the  Rampore  Cession  case  (No.  79), 
and  the  debates  in  Parliament  in  1890  on  the  Anglo-German  Agree- 

ment Bill,  by  which  the  assent  of  Parliament  was  given  to  the 
agreement  for  the  cession  of  Heligoland,  and  in  1904  (June  i)  on  the 
Anglo-French  Convention  Bill. 

(n)  i.e.  a  chartered  high  court.     See  s.  124. 
(o)  This  reproduces  3  &  4  Will.  IV,  c.  85,  s.  46,  and  is  the  reason 

why  the  sanction  of  the  Secretary  of  State  in  Council  is  recited  in  the 
preamble  to  the  Punjab  Courts  Act,  1884  (XVIII  of  1884,  printed  in 
the  Punjab  Code). 

(p)  '  Any  authority  in  India.'  The  words  of  the  Act  are  :  '  the 
(Governors  of  the  Presidencies  of  Fort  St.  George  and  Bombay  re- 

spectively in  Council,  or  the  Governor  or  Lieutenant-Governor  in 
Council  of  any  presidency  or  other  territory  for  which  a  council  may 
be  appointed,  with  power  to  make  laws  and  regulations  by  virtue  of 
this  Act.' 

(q)  These  were  the  old  limits  of  the  East  India  Company's  charter. 

64. — (i)  (a)  At   a   legislative   meeting   of   the   governor-  Business 

general's  council  no  business  shall  be  transacted  other  than  tive  mcet- 
the  consideration  of  measures  introduced  [or  proposed  to  be 

introduced]  (6)  into  the  Council  for  the  purpose  of  enactment,  Viet.  c. 

or  the  alteration  of  rules  for  the  conduct  of  business  at  legis-  9  Edw. 

lative  meetings  (c).  g  5.]C'4' 
(2)  At    a    legislative    meeting    of    the    governor-general's 

council  no  motion  shall  be  entertained  other  than  a  motion 

leave  to  introduce  a  measure  into  the  council  for  the 
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purpose  of  enactment,  or  having  reference  to  a  measure  intro- 
duced [or  proposed  to  be  introduced]  (6)  into  the  council 

for  that  purpose,  [or  having  reference  to  some  rule  for  the 
conduct  of  business]  (6). 

(3)  It  shall  not  be  lawful,  without  the  previous  sanctior 

of    the    governor-general,    to   introduce    at    any    legislative 

meeting    of    the    governor-general's    council    any    measure 
affecting — 

(a)  The  public  debt  or  public  revenues  of  India  or  imposing 

any  charge  on  the  revenues  of  India  (d)  ;  or 

(6)  The  religion  or  religious  rites  and  usages  of  any  clas.1 

of  His  Majesty's  subjects  in  India  ;  or 
(c)  The   discipline   or   maintenance   of   any   part   of   Hii 

Majesty's  military  or  naval  forces  ;   or 
(d)  The  relations  of  the  Government  with  foreign  princes 

or  States. 

(4)  Provided  that  the  Governor-General  in  Council  must 
with  the  sanction  of  the  Secretary  of  State  in  Council,  mak< 

rules  authorizing  at  any  legislative  meeting  of  the  governor 

general's  council  the  discussion  of  the  annual  financial  state 
ment  of  the  Governor-General  in  Council  and  of  any  matte: 
of  general  public  interest  and  the  asking  of  questions,  bu 

under  such  conditions  and  restrictions  as  may  be  in  the  saie 

rules  prescribed.     Rules  made  under  this  sub-section  shal 
not  be  subject  to   alteration   or  amendment  at  legislativt 

meetings  of  the  council  (e). 

(a)  As  to  the  object  with  which  this  section  was  framed,  see  par. 

of  Sir  C.  Wood's  dispatch  of  August  9,  1861. 
(6)  The  words  *  or  proposed  to  be  introduced  '  and  '  or  having  refer 

ence  to  some  rule  for  the  conduct  of  business  '  are  not  in  the  Act  o 
1861,  but  represent  the  existing  practice. 

(c)  Section  5  of  the  Indian  Councils  Act,  1909  (9  Edw.  VII,  c.  4) 

requires  rules  to  be  made  for  the  conduct  of  non-legislative  business  a  j 
meetings  of  the  Governor-General's  legislative  council,  and  the  range  o 
business  at  these  meetings  has  been  materially  extended  by  the  rule: 
so  made.     See  Chapter  I. 

(d)  The  words  '  or  imposing  any  charge  on  the  revenues  of  Inc 
might  perhaps  be  omitted  as  unnecessary. 
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(e)  This  proviso  reproduces  the  alterations  made  by  the  Act  of  1909. 
j  Under  the  existing  rules  the  financial  statement  must  be  explained 
Fin  council  every  year,  and  a  printed  copy  must  be  given  to  every 

!|  member.     Any  member  may  move  resolutions  on  the  financial  state- 
ment, the  member  in  charge  has  the  right  of  reply,  and  the  discussion 

is  closed  by  any  observations  the  member  in  charge  or  the  president 

'  may  think  fit  to  make.     At  a  later  stage  the  budget  is  brought  forward 
for  discussion,  but  no  resolutions  may  then  be  moved. 

65  —  (i)  When   an  Act  has  been  passed  at  a  legislative  Assent  of 

imeeting   of   the   governor-general's    council,    the    governor-  |eneral°to 
general,  whether  he  was  or  was  not  present  in  council  at  j^ct^2 
the  passing  thereof,  may  declare  that  he  assents  to  the  Act,  Vict.c. 
or  that  he  withholds  assent  from  the  Act,  or  that  he  reserves 

the    Act    for    the    signification    of    His    Majesty's    pleasure 
thereon. 

(2)  An  Act  of  the  Governor-General  in  Council  has  not 

validity  until  the  governor-general  has  declared  his  assent 
thereto,  or,  in  the  case  of  an  Act  reserved  for  the  signification 

of  His  Majesty's  pleasure,  until  His  Majesty  has  signified 
his  assent  to  the  governor-general  through  the  Secretary  of 
State  in  Council,  and  that  assent  has  been  notified  in  the 
Gazette  of  India. 

66.  —  (i)  When    an    Act    of    the    Governor-General    in  Power  of 

Council  has  been  assented  to  by  the  governor-general  he  disallow 
must  send   to  the   Secretary  of    State    an  authentic    copy 

thereof.  Vict-  °- 
67,  s.  21.] 

(2)  It  is  lawful  for  His  Majesty  to  signify  through  the 

Secretary  of  State  in  Council  his  disallowance  of  any  such 
Act. 

(3)  Where  the  disallowance  of  any  such  Act  has  been  so 

signified,   the   governor-general   must   forthwith   notify   the 
disallowance,  and  thereupon  the  Act,  as  from  the  date  of  the 

notification,  becomes  void  accordingly  (a). 

(a)  When  an  Act  has  been  passed  by  the  Governor-  General  in  Council 
the  Secretary  of  State  usually  sends  a  dispatch  intimating  that  the 
Act  has  been  considered  in  council  and  will  be  left  to  its  operation. 

But  this  formal  expression  of  approval  is  not  essential  to  the  validity 
of  the  Act, 
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Rules  for       67.  The  Governor-General  in  Council  may  at  legislative conduct  of 

business,    meetings  of  the  governor-generals  council,   subject  to  the 

Vict&c25  assent  of  the  governor-general,  make  rules  for  the  conduct 
67,  s.  1 8.]  of  business  at  legislative  meetings  of  the  council,  and  for 

prescribing  the  mode  of  promulgation  and  authentication  of 

Acts  made  at  such  meetings  ;  but  any  such  rule  may  be 

disallowed  by  the  Secretary  of  State  in  Council,  and  if  so 
disallowed  has  no  effect. 

A  bill,  when  introduced,  is  published  in  the  official  gazettes  in 

English  and  the  local  vernacular,  with  a  '  Statement  of  Objects  and 
Reasons,'  and  a  similar  course  is  usually  adopted  after  every  subsequent 
stage  of  the  bill  at  which  important  amendments  have  been  made. 
Thus  a  bill  as  amended  in  committee  is  published  with  the  report  of 
the  committee  explaining  the  nature  of,  and  reasons  for  the  amendment. 
The  draft  of  a  bill  is  in  some  cases  published  for  the  purpose  of  eliciting 
opinion,  before  its  introduction  into  the  council. 
When  a  bill  is  introduced,  or  on  some  subsequent  occasion,  the 

member  in  charge  of  it  makes  one  or  more  of  the  following  motions  : 
(1)  That  it  be  referred  to  a  select  committee  ;   or 
(2)  That  it  be  taken  into  consideration  by  the  council,  either 

once  or  on  some  future  day  to  be  then  mentioned  ;   or 
(3)  That  it  be  circulated  for  the  purpose  of  eliciting  opinion  th( 
The  usual  course  is  to  refer  a  bill  after  introduction  to  a  select  cor 

mittee.     It  is  then  considered  in  council  after  it  is  reported  by 
committee,  with  or  without  amendments,  and  is  passed,  either  wit 
or  without  further  amendments  made  by  the  council. 

Power  to       68. — (i)  (a)  The   local   Government    (b)    of   any   part 

gulations.  British  India  to  which  this  section  for  the  time  being  appli< 

[33  Viet.    may  propose  to  the  Governor-General  in  Council  the  draft  of c.  3,  ss.  i, 
2.]  any  regulation  for  the  peace  and  government  of  that 

with  the  reasons  for  proposing  the  regulation. 

(2)  Thereupon  the  Governor-General  in  Council  may  ta 
any  such  draft  and  reasons  into  consideration,  and  when  any 

such  draft  has  been  approved  by  the  Governor-General  in 

Council  and  assented  to  by  the  governor-general  (c),  it  must 
be  published  in  the  Gazette  of  India,  and  in  the  local  offici 

gazette,  if  any,  and  thereupon  has  the  like  force  of  law  a 

is  subject  to  the  like  disallowance  as  if  it  had  been  made 

the  Governor-General  in  Council  at  a  legislative  meeting. 

(3)  The  governor-general  must  send  to  the  Secretary 
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State  an  authentic  copy  of  every  regulation  to  which  he  has 
,  assented  under  this  section. 

(4)  The  Secretary  of  State  may  by  resolution  in  council 

apply  this  section  to  any  part  of  British  India  as  from  a  date 

to  be  fixed  in  the  resolution,  and  withdraw"  the  application  of 
this  section  from  any  part  to  which  it  has  been  applied  (d). 

(a)  This  power  was  conferred  by  the  Act  of  1870,  with  the  object 
of  providing  a  more  summary  legislative  procedure  for  the  more 
backward  parts  of  British  India.  The  enactment  conferring  the  power 
was  passed  in  consequence  of  a  dispatch  from  the  Government  of  India 
drafted  by  Sir  H.  S.  Maine.  (See  Minutes  by  Sir  H.  S.  Maine,  Nos.  67, 
69.)  The  regulations  made  under  it  must  be  distinguished  from  the 
old  Madras,  Bengal,  and  Bombay  regulations,  which  were  made  before 
1835  by  the  Governments  of  the  three  presidencies,  and  some  of  which 
are  still  in  force. 

(6)  '  Local  Government '  is  denned  by  s.  124. 
(c)  It  will  be  observed  that  the  Governor-General  in  Council  cannot 

amend  the  draft. 

(d)  The  Indian  Statute  Book  has  from  the  earliest  times  contained 

'  deregulationizing  '  enactments,  i.  e.  enactments  barring,  completely 
or  partially,  the  application  in  the  more  backward  and  less  civilized 
parts  of  the  country  of  the  ordinary  law,  which  was  at  first  contained 

in  the  old  'regulations.'     These  enactments  took  varied  and  some- 
times very  complicated  forms,  so  that,  in  course  of  time,  doubts  arose, 

and  it  became  occasionally  a  matter  of  considerable  difficulty  to  ascer- 

tain what  laws  were  and  what  were  not  in  force  in  the  different '  deregu- 
lationized '  tracts.     The  main  object  of  the  Scheduled  Districts  Act, 
1874  (XIV  of  1874),  was  to  provide  a  method  of  removing  these  doubts 
by  means  of  notifications  to  be  issued  by  the  Executive  Government. 

The  preamble  refers  to  the  fact  that  '  various  parts  of  British  India 
had  never  been  brought  within,  or  had  from  time  to  time  been  removed 

from,  the  operation  of  the  general  Acts  and  regulations,  and  the  juris- 

diction of  the  ordinary  Courts  of  Judicature ; '    that  '  doubts  had 
arisen  in  some  cases  as  to  which  Acts  or  regulations  were  in  force  in 
such  parts,  and  in  other  cases  as  to  what  were  the  boundaries  of  such 

parts  ; '    and  that  '  it  was  expedient  to  provide  readier  means  for 
ascertaining  the  enactments  i  n  force  in  such  territories  and  the  boun- 

daries thereof,  and  for  administering  the  law  therein.'     The  Act  then 
proceeds  to  specify  and  constitute  a  number  of  deregulationized  tracts 

as  '  scheduled  districts,'  to  give  the  power  of  declaring  by  notification 
what  enactments  are,  or  are  not,  actually  in  force  in  any  scheduled 

district,  and  to  provide  for  extending  by  notification  to  any  '  scheduled 
district,'  with  or  without  modifications  or  restrictions,  any  enactment 
in  force  in  any  part  of  British  India  at  the  date  of  the  extension.     The 
Act  also  gives  powers  to  appoint  officers  for  the  administration  of  a 
scheduled  district,  and  to  regulate  their  procedure  and  the  exercise  of 
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their  powers  therein,  and  also  to  settle  questions  as  to  the  boundaries 
of  any  such  tract.  A  large  number  of  declaratory  and  extending 
notifications  have  been  issued  under  the  Act. 

Every  district  to  which  33  Viet.  c.  3,  s.  i  (reproduced  by  this  section 
of  the  Digest),  is  made  applicable  thereupon  becomes  by  virtue  of  s.  i 
of  the  Indian  Scheduled  Districts  Act,  1874  (XIV  of  1874),  a  scheduled 
district  within  the  meaning  of  that  Act  and  of  the  Indian  General 
Clauses  Act,  1897  (X  of  1897,  s-  3  (49))- 

The  Scheduled  Districts  Act,  1874,  is  immediately  followed  in  the 
Indian  Statute  Book  by  the  Laws  Local  Extent  Act,  1874  (XV  of  1874), 
the  object  of  which  is  to  remove  doubts  as  to  the  application  of  certain 
enactments  to  the  whole  or  particular  parts  of  British  India.  This 

Act  also  uses  the  expression  *  scheduled  districts,'  but  in  a  sense  which 
has  in  the  course  of  time  become  different  from  that  in  which  the  term 
is  used  in  the  Scheduled  Districts  Act.  The  lists  of  scheduled  districts 

appended  to  the  two  Acts  were  originally  identical,  but  since  1874 
Acts  have  been  passed  which  have  amended  or  partially  repealed  the 
list  in  Act  XIV,  but  have  not  in  all  cases  made  corresponding  altera- 

tions in  the  list  annexed  to  Act  XV.  Moreover,  certain  regions  not 
included  in  the  original  schedule  have,  by  reason  of  the  application  to 
them  of  33  Viet.  c.  3,  s.  i,  become  ipso  facto  scheduled  districts.  The 
Legislative  Department  of  the  Government  of  India  has  published  lists 

of  the  'territories  which  ave  "  aeregulatioViized,"  "scheduled,"  and 
subject  to  the  statute  33  Viet.  c.  3,  s.  i,  respectively.' 

69.  The  governor-general  may  in  cases  of  emergency 
make  and  promulgate  ordinances  for  the  peace  and  good 

government  of  British  India,  or  any  part  thereof,  and  any 

ordinance  so  made  has,  for  such  period  not  exceeding  six 

months  from  its  promulgation  as  may  be  declared  in  the 

notification,  the  like  force  of  law  to  a  law  made  by  the 

Governor-General  in  Council  at  a  legislative  meeting  ;  but 
the  power  of  making  ordinances  under  this  section  is  subject 

to  the  like  restrictions  as  the  power  of  making  laws  at 

legislative  meetings ;  and  any  ordinance  made  under  this 

section  is  subject  to  the  like  disallowance  as  a  law  passed 

at  a  legislative  meeting,  and  may  be  controlled  or  superseded 

by  any  such  law. 

The  power  given  by  this  section  has  rarely  been  exercised,  and 
should  be  called  into  action  only  on  urgent  occasions.  The  reasons  for 
a  resort  to  it  should  always  be  recorded,  and  these,  together  with  the 
Ordinance  itself,  should  be  submitted  without  loss  of  time  to  His 

Majesty's  Government, 
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Local  Legislatures. 

70.  The  Governor  of  Bengal  in  Council,  the  Governor  of  Meaning 

Madras  in  Council,  the  Governor  of  Bombay  in  Council,  the 

Lieutenant-Governors  in  Council  of  the  United  Provinces  of  }oture8'« [oee  55  ® 
Agra  and  Oudh,  the  Punjab,  Burma,  and  Bihar  and  Orissa,   56  Viet.  c. 
the    Chief    Commissioners    in    Council    of    Assam   and    the 

Central  Provinces,  and  any  local  legislature  which  may  be 

hereafter  constituted  in   pursuance  of  the  Indian  Councils  24425 

Act,    1861,    are    local   legislatures   within    the   meaning   of 

this  Digest. 

This  section  follows  substantially  the  definition  of  '  local  legislature  ' 
in  the  Indian  Councils  Act,  1892  (55  &  56  Viet.  c.  14,  s.  6),  with  the 
modifications  required  by  the  constitution  of  local  legislatures  since  its 
passing. 

71.  —  (i)  (&)  The  legislative   powers   of  the   Governor   of  Constitu- 

Bengal  in  Council,  the  Governor  of.  Madras  in  Council,  and  j^.0 
the  Governor  of  Bombay  in  Council  are  exercised  at  legislative  lative 
meetings  of  their  respective  councils.  in  Bengal, Madras, 

(2)  For  the   exercise   of  those  powers  the   governors  of  and Bombay. 

Bengal,  Madras,  and   Bombay  respectively  must  nominate  [24  &  25 

and  various  bodies  elect  persons  resident  in  India  to  be  SS^C2Q,  30. 
additional  members  of  their  councils.  ?7?idw' 

VII,  c.  4, 

(3)  The  maximum  number  of  the  additional  members  of  ̂  

each  of  tlr  )  said  councils  (besides  the  advocate  -general  of  the  V,  c.  6, 
s.  i  (6)]. 

province  or  officer  acting  in  that  capacity)  is  fifty  (6). 

(4)  In  the  case  of  the  councils  of  the  Governors  of  Madras 

and  Bombay,  and  if  so  ordered  by  the  Governor  of  Bengal 

in  the  case  of  his  council,  the  advocate-general  or  acting 

advocate-general  for  the  time  being  of  the  presidency  must 

be  appointed  one  of  the  additional  members  of  the  council  of 

the  governor  of  that  presidency. 

(5)  Of  the  additional  members  of  each  of  the  said  councils 

at  least  one-half  must  be  persons  who  are  not  in  the  civil 

or  military  service  of  the  Crown  in  India,  and  if  any  such 
1691  R 
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additional  member  accepts  office  under  the  Crown  in  Indij 

his  seat  as  an  additional  member  thereupon  becomes  vacai 

(6)  The  term  of  office  of  an  additional  member  of  ai 

of   the   said   councils   [other   than   the   advocate-general 

acting  advocate-general]  (c)  is  ordinarily  three  years  (d). 

(7)  An  additional  member  of  any  of  the  said  councils  is 

entitled  to  be  present  at  legislative  meetings  of  the  council, 
and  at  no  other. 

(8)  The    Governor-General    in    Council    must,    with    the 

approval  of  the  Secretary  of  State  in  Council,  make  regula- 
tions (e)  as  to  the  conditions  under  which  and  manner  in 

which  nominations  and  elections  are  to  be  made  in  accord- 

ance with  this  section,  and  prescribe  the   manner  in  which 

such  regulations  are  to  be  carried  into  effect. 

(a)  This  section  reproduces  the  provisions  of  the  Act  of  1861,  as 
modified  by  the  Act  of  1909. 

(6)  The  number  under  the  Act  of  1861  was  not  less  than  four  nor 
more  than  eight. 

(c)  The  words  in  square  brackets  probably  express  the  effect  of  the 
Act  of  1861,  but  the  construction  is  not  clear. 

(d)  See  footnote  (c)  to  section  60  above,  p.  225. 
(e)  The  effect  of  these  regulations  is  summarized  in  Chapter  I. 

Procedure      72. — (i)  At  every  legislative  meeting  of  the  council 

lative8"      ̂ e  G°vemor  °f  Bengal,  the  Governor  of  Madras,   or 
meetings    Governor  of  Bombay,  the  governor  or  some  ordinary  meml 
of  Bengal,  of  his  council,  and  at  least  ten  additional   members  of 
Madras,  ., 
and  Bom-  council,  must  be  present  (a). 

04&25          (2)  The  governor,  if  present,  and  in  his  absence  the  vi< 

Viet.  c.  67,  president,  or,  in  the  absence  of  the  vice-president,  the  senior 

9  Edw.      ordinary  member  (b)  of  the  Governor's  Council,  presides. VII,  0.47.] 
(3)  In  case  of  difference  of  opinion  at  any  such  legislative 

meeting,  the  opinion  of  the  majority  prevails. 

(4)  In  case  of  an  equality  of  votes,  the  governor,  or  in  his  | 

absence  the  member  presiding,  has  a  second  or  casting  vote. 

(5)  Any  such  legislative  meeting  must  be  held  at  such  time 

and  place  as  the  governor  appoints,  and  may  be  adjourned  by 
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the  governor  or  by  the  person  presiding  at  the  meeting  if  so 
authorized  by  the  governor. 

(a)  By  the  Regulations  of  November  15,  1909,  as  amended  in  1912, 
ten  additional  members  are  required  to  be  present  to  form  a  quorum. 

(b)  The  expression  in  the  Act  of   1861   is   '  senior  civil  ordinary 
member,'  and  the  word  '  civil '  was  perhaps  intended  to  exclude  the 
local  commander-in-chief ,  who,  however,  was  an  extraordinary  member. 
If  so,  the  word  has  become  unnecessary  since  the  passing  of  the  Madras 
and  Bombay  Armies  Act  (56  &  57  Viet.  c.  62).     The  Indian  Councils 

Act,  1909,  requires  the  appointment  of  a  vice-president  to  take  the 
place  of  the  governor  in  his  absence. 

73.  —  (i)  The  additional  members  of  the  Council  of  the  Constitu- 

Lieutenant-Governor  of  Bihar  and  Orissa  and  the  members  of  iegis. 

the   councils   for  legislative   purposes   of   other   lieutenant-  J^^iig 
governors  and  of  chief  commissioners  (a)  must  be  such  persons  of  Heuten- 

ant-gover- 
resident  in  India  as  the  lieutenant-governor  or  chief  commis-  nors  and 

sioner,  with  the  approval  of  the  governor-general,  nominates,  " 
and  persons  elected  by  various  bodies.  ,- 

Viet.  c.  67, 

(2)  The    maximum    number    of    additional   members    or  ss-45»48. 
members  is,  in  the  case  of   Bihar  and  Orissa,  and  of  the  VII,  c.  4, 

United  Provinces  of  Agra  and  Oudh,  fifty;    in  the  case  of 

the  Punjab  and  Burma  thirty,  and  in  the  case  of  Assam 

and  the  Central  Provinces  twenty-five. 

(3)  The  maximum  number  of  the  members  of  any  other 

council  of  a  lieutenant-governor  constituted  for  legislative 
purposes  is  thirty. 

(4)  The  term  of  office  of  an  additional  member  of  the 

Council  of  the  Lieutenant-Governor  of  Bihar  and  Orissa  and 

of  a  member  of  any   other  lieutenant-governor's  council  is 
ordinarily  three  years  (6). 

(5)  The    Governor-General    in    Council    may,    with    the 

approval  of  the  Secretary  of  State  in  Council,  make  regu- 
lations as  to  the  conditions  under  which  and  manner  in 

which  nominations  and  elections  are  to  be  made  in  accordance 

with  this  section,  and  prescribe  the  manner  in  which  such 

regulations  are  to  be  carried  into  effect  (c). B  2 
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(a)  By  s.  44  of  the  Indian  Councils  Act,  1861,  the  Governor-Gene 
in  Council  was  also  empowered  to  extend  the  provisions  of  the  Act  to  the 
territories  known  as  the  North- Western  Provinces  and  the  Punjab 
respectively.  A  legislative  council  was  established  for  the  North 
Western  Provinces  and  Oudh  together  (see  the  powers  under  the  ne 
section),  by  proclamation  of  November  26,  1886,  and  the  name  of  t 
province  for  which  the  council  was  established  was  in  1901  altered 
the  United  Provinces  of  Agra  and  Oudh.  Legislative  councils  were 
established  for  the  Punjab  and  Burma  by  proclamation  of  April  9, 
1897,  for  the  province  of  Bihar  and  Orissa  by  proclamation  of 
March,  1912  (see  Act  VII  of  1912),  for  Assam  in  1912,  and  for  the 
Central  Provinces  in  1913.  Under  the  regulations  for  the  constitution 
of  these  legislative  councils  a  majority  of  the  members  of  each  council 
must  be  persons  who  are  not  in  the  civil  or  military  service  of  the 
Crown  in  India. 

(6)  See  footnote  (c)  to  section  60,  above,  p.  225. 
(c)  This  power  was  given  by  the  Act  of  1909.     The  regulations  are 

to  the  same  general  effect  as  those  for  Madras  and  Bombay. 

Power  to        "74. — (i)  The  Governor-General  in  Council  may,  with  the 

constitute  previous  approval  of  the  Secretary  of  State  in  Council,  and 

legisla-       by  notification  in  the  Gazette  of  India,  constitute  a  new 

[24*25     province  for  legislative  purposes,  and,  if  necessary,  appoint 

Jlets'gc>       a  lieutenant-governor  for  any  such  province,  and  constitute 
49-1  the  Lieutenant-Go vernor  in  Council  of  the  province,  as  from 

a  date  specified  in  the  notification,  a  local  legislature  for  that 

province,  and  define  the  limits  of  the  province  for  which 

the  Lieutenant-Governor  in  Council  is  to  exercise  legislative 

powers. 

(2)  Any  law  made  by  the  local  legislature  of  any  provinc 

shall  continue  in  force  in  any  part  of  the  province  sevei 

therefrom  in  pursuance  of  this  section  until  superseded  by 

a  law  of  the  governor-general  or  of  the  local  legislature  to 

whose  province  the  part  is  annexed  (a). 

(a)  This  section  is  intended  to  give  the  effect  of  the  existing  em 
ments  in  the  Act  of  1861  (24  &  25  Viet.  c.  67,  ss.  46-49),  which  run 
follows : 

'46.  It  shall  be  lawful  for  the  governor-general,  by  proclamatk 
as  aforesaid,  to  constitute  from  time  to  time  new  provinces  for 
purposes  of  this  Act,  to  which  the  like  provisions  shall  be  applicabl 
and,  further,  to  appoint  from  time  to  time  a  lieutenant-governor 
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any  province  so  constituted  as  aforesaid,  and  from  time  to  time  to 
declare  and  limit  the  extent  of  the  authority  of  such  lieutenant- 
governor,  in  like  manner  as  is  provided  by  the  Government  of  India 

Act,  1854,  respecting  the  lieutenant-governors  of  Bengal  and  the 
North- Western  Provinces. 

'47.  It  shall  be  lawful  for  the  Governor-General  in  Council,  by 
such  proclamation  as  aforesaid,  to  fix  the  limits  of  any  presidency, 
division,  province,  or  territory  in  India  for  the  purposes  of  this  Act, 
and  further  by  proclamation  to  divide  or  alter  from  time  to  time  the 
limits  of  any  such  presidency,  division,  province,  or  territory,  for  the 
said  purposes.  Provided  always,  that  any  law  or  regulation  made 
by  the  Governor  or  Lieutenant-Governor  in  Council  of  any  presidency, 
division,  province,  or  territory  shall  continue  in  force  in  any  part 
thereof  which  may  be  severed  therefrom  by  any  such  proclamation, 
until  superseded  by  law  or  regulation  of  the  Governor-General  in 
Council,  or  of  the  Governor  or  Lieutenant-Governor  in  Council  of  the 

presidency,  division,  province,  or  territory  to  which  such  parts  may 
become  annexed. 

*  48.  It  shall  be  lawful  for  every  such  Lieutenant-Governor  in  Council 
thus  constituted  to  make  laws  for  the  peace  and  good  government  of 
his  respective  division,  province,  or  territory ;  and,  except  as  otherwise 
hereinbefore  specially  provided,  all  the  provisions  in  this  Act  contained 
respecting  the  nomination  of  additional  members  for  the  purpose  of 
making  laws  and  regulations  for  the  presidencies  of  Fort  Saint  George 
and  Bombay,  and  limiting  the  power  of  the  Governors  in  Council  of 
Fort  Saint  George  and  Bombay,  for  the  purpose  of  making  laws  and 
regulations,  and  respecting  the  conduct  of  business  in  the  meetings 
of  such  councils  for  that  purpose,  and  respecting  the  power  of  the 
governor-general  to  declare  or  withhold  his  assent  to  laws  or  regulations 
made  by  the  Governor  in  Council  of  Fort  Saint  George  and  Bombay, 
and  respecting  the  power  of  Her  Majesty  to  disallow  the  same,  shall 
apply  to  laws  or  regulations  to  be  so  made  by  any  such  Lieutenant- 
Governor  in  Council. 

'49.  Provided  always,  that  no  proclamation  to  be  made  by  the 
Governor- General  in  Council  under  the  provisions  of  this  Act,  for 
the  purpose  of  constituting  any  council  for  any  presidency,  division, 
provinces,  or  territories  hereinbefore  named,  or  any  other  provinces, 
or  for  altering  the  boundaries  of  any  presidency,  division,  province, 
or  territory,  or  constituting  any  new  province  for  the  purpose  of  this 
Act,  shall  have  any  force  or  validity  until  the  sanction  of  Her  Majesty 
to  the  same  shall  have  been  previously  signified  by  the  Secretary  of 

State  in  Council  to  the  governor-general.' 
It  was  under  these  enactments  that  local  legislatures  were  established 

for  the  North- Western  Provinces  and  Oudh  (1886),  for  Burma  (1897), 
and  for  Bihar  and  Orissa  (1912).  See  Act  VII  of  1912. 

The  effect  of  the  enactments  appears  to  be  that  a  new  lieutenant' 
governorship  cannot  be  created  unless  a  local  legislature  is  created  at 
the  same  time,  as  was  done  in  the  last  two  cases  mentioned  above. 
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The  maximum  number  of  members  of  any  council  of  a  lieutenant- 
governor  hereafter  constituted  is  thirty.  See  the  Indian  Councils  Act, 
1909,  Sch.  I. 

Section  3  of  the  Government  of  India  Act,  1912  (2  &  3  Geo.  V,  c.  6), 
empowers  the  Governor-General  in  Council  to  establish  a  legislative 
council  for  any  chief  commissionership,  by  proclamation,  adapting  the 
provisions  of  the  Indian  Councils  Acts  relating  to  lieutenant-governoi 
ships.     A  legislative  council  was  established  for  Assam  on  Noveml 
14,  1912,  and  for  the  Central  Provinces  in  November,  1913. 

Procedure  75. — (i)  At  every  meeting  of  a  lieutenant-governor's 

at  meet-  council  the  lieutenant-governor,  or  in  his  absence  the  vice- 
lieuten-  president  of  his  council,  or,  in  the  absence  of  the  vice-president, 

nor's°V  r  the  member  of  the  council  highest  in  official  rank  among 
[24^25  those  holding  office  under  the  Crown,  presides  (a). 

(2)  The  legislative  powers  of  the  council  may  be  exercised 

9Edw.       only  at  meetings  at  which  the  lieutenant-governor  or  some 

s.  4.]      '    other  member  holding  office  under  the  Crown,  and  a  specified 
number  of  additional  members  of  the  council,  are  present  (6) . 

(3)  In  case  of  difference  of  opinion  at  any  meeting  of  th( 

lieutenant-governor's  council,  if  there  is  an  equality  of  vo1 
the  lieutenant-governor  or  other  person  presiding  has  a  secom 
or  casting  vote. 

(a)  The  Indian  Councils  Act,   1909,  requires  the  appointment 

a  vice-president  to  take  the  place  of  the  lieutenant-governor  in  hit 
absence. 

(&)  Under  the  Regulations  of  1909  as  amended  in  1912  there  ai 
required  to  be  present,  in  order  to  form  a  quorum,  ten  addition* 
members  in  the  case  of  the  Council  of  Bihar  and  Orissa  and  tei 

members  in  the  case  of  the  United  Provinces,  eight  in  the  case 
the  Punjab  and  Assam,  and  six  in  the  case  of  Burma. 

Powers  of  76« — (i)  The  local  legislature  of  any  province  in  Indii 

le°Ma  may>  subject  to  the  provisions  of  this  Digest,  make  laws  f( 
ture.  the  peace  and  good  government  of  the  territories  for  the  tii 
[24&25 

Viet.  0.67,  being  constituting  that  province  (a). 

88^42,43,       ̂   rpke  iocaj  legislature  of  any  province  may,  with  the 

Viet  c6      Previous  sanction  of  the  governor-general,  but  not  otherwis 
14. 8-  5-]     repeal  or  amend  as  to  that  province  any  law  or  regulation 

by  any  authority  in  India  other  than  that  local  legislature  (6) 
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(3)  The  local  legislature  of  any  province  may  not,  without 

the  previous  sanction  of  the  governor-general,  make  or  take 

into  consideration  any  law — 

(a)  affecting  the  public  debt  of  India,  or  the  customs  duties 

or  any  other  tax  or  duty  for  the  time  being  in  force  and 

imposed  by  the  authority  of  the  Governor-General  in 
Council  for  the  general  purposes  of  the  government  of 

India  ;  or 

(6)  regulating  any  of  the  current  coin,  or  the  issue  of  any 

bills,  notes,  or  other  paper  currency ;  or 

(c)  regulating  the  conveyance  of  letters  by  the  post  office  or 

messages  by  the  electric  telegraph  within  the  province;  or 

(d)  altering  in  any  way  the  Indian  Penal  Code  (c)  ;   or 

(e)  affecting  the  religion  or  religious  rites  or  usages  of  any 

class  of  His  Majesty's  subjects  in  India  ;   or 
(/)  affecting  the  discipline  or  maintenance  of  any  part  of 

His  Majesty's  naval  or  military  forces  ;  or 
(g)  regulating  patents  or  copyright ;   or 

(h)  affecting  the  relations  of  the  Government  with  foreign 

princes  or  States. 

(4)  The  local  legislature  of  any  province  has  not  power 

to  make  any  law  affecting  any  Act  of  Parliament  for  the 

time  being  in  force  in  the  province  (d). 

(5)  Provided  that  an  Act  or  a  provision  of  an  Act  made 

by  a  local  legislature,  and  subsequently  assented  to  by  the 

governor-general  in  pursuance  of  the  provisions  contained  in 
this  Digest,  is  not  to  be  deemed  invalid  by  reason  only  of  its 

luiring  the  previous  sanction  of  the  governor-general  under 
ds  section. 

(a)  The  Governor- General  in  Council  has  concurrent  power  to  legis- 
ite  for  a  province  under  a  local  legislature.     In  practice,  however, 

is  power  is  not,  unless  under  very  exceptional  circumstances,  exer- 
as  to  matters  within  the  competency  of  the  local  legislature. 

(6)  Under  the  Act  of  1861  a  local  legislature  could  not  alter  an  Act 
the  Government  of  India  passed  after  the  Act  of  1861  came  into 

ition.     Consequently  the  sphere  of  operations  of  the  local  legis- 
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latures  was  often  inconveniently  restricted  by  the  numerous  Acts 
passed  by  the  Governor- General  in  Council  since  1861,  particularly 
by  such  general  Acts  as  the  Evidence  Act  and  the  Easements  Act. 
The  provision  reproduced  in  sub-section  (2)  was  inserted  in  the  Act  of 
1892  for  the  purpose  of  removing  this  inconvenience. 

(c)  Sir  Charles  Wood,  when  Secretary  of  State  for  India,  in  a  dis 
patch  dated  December  i,  1862,  addressed  the  Government  of  India 
follows  : 

'  Cases,  no  doubt,  will  occasionally  occur  when  special  legislati 
by  the  local  Governments  for  offences  not  included  in  the  Penal  Cod 

will  be  required.  In  these  cases  the  general  rule  should  be  to  p 
such  offences  under  penalties  already  assigned  in  the  Code  to  acts 
of  a  similar  character.  This  mode  of  legislation,  though  an  addition 
to,  cannot  be  deemed  an  alteration  of  the  Penal  Code ;  but  if  any 

deviation  is  considered  necessary,  then  the  law  requires  that  your 
previous  sanction  should  be  obtained. 

'  It  was  the  intention  of  Her  Majesty's  Government  that,  except 
in  local  and  peculiar  circumstances,  the  Code  should  contain  the  whole 

body  of  penal  legislation,  and  that  all  additions  or  modifications 

suggested  by  experience  should  from  time  to  time  be  incorporated  in 

it.  And  the  duty  of  maintaining  this  uniformity,  of  course,  devolves 

upon  your  Excellency  in  Council. 

*  As  a  general  rule,  for  the  guidance  of  the  local  councils,  it  would 
probably  be  expedient — and  this  appears  also  to  be  your  own  view- 
that  all  bills  containing  penal  clauses  should  be  submitted  for  yo 

previous  sanction.' 
In  consequence  of  this  dispatch  all  Bills  introduced  into  a  1 

legislature  and  containing  penal  clauses  are  required  to  be  sent  to 
Government  of  India  for  consideration  as  to  the  penal  clauses. 

As  to  what  would  amount  to  an  alteration  of  the  Penal  Code,  s 

Minutes  by  Sir  H.  S.  Maine,  Nos.  5  and  6. 

(d)  Among  the  Acts  which  a  local  legislature  cannot  '  affect '  is  t 
Indian  High  Courts  Act,  1861  (24  &  25  Viet.  c.  104),  and,  consequently 

questions  have  arisen  as  to  the  validity  of  laws  affecting  the  jurisdicti 
of  the  chartered  high  court.     It  has  been  held  that  the  Governor 

Bombay  in  Council  has  power  to  pass  Acts  limiting  or  regulating  t 

jurisdiction  of  the  courts  established  by  the  local  legislature,  and  tha 

such  Acts  are  not  void  merely  because  their  indirect  effect  may  be 
increase  or  diminish  the  occasions  for  the  exercise  of  the  appel 

jurisdiction  of  the  high  court  (Premshankar  Raghunathji  v.  Governme 

of  Bombay,  8  Bom.  H.  C.  Rep.  A.  C.  I.  195).     Also  that  the  Bomba; 
Legislative  Council  has  authority  to  make  laws  regulating  the  rights  an 
obligations  of  the  subjects  of  the  Bombay  Government,  but  not  to  affe 

the  authority  of  the  high  court  in  dealing  with  those  rights  and  obli 
tions  (Collector  ofThana  v.  BhasJcar  Mahadev  Rheth,  I.  L.  R.,  8  Bom.  264 

The  power  of  the  Governor-General  in  Council  to  affect  by  legislati 
the  prerogative  of  the  Crown  is  expressly  recognized  by  statute 

below,  s.  79).     It  may  perhaps  be  inferred  that  the  local  legislatu 
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do  not  possess  this  power.     But  see  Bell  v.  Municipality  of  Madras, 
25  Mad.  474. 

77*  —  (i)  At    a   legislative    meeting    of    the    Governor    of  Business 
Bengal  in  Council,  of  the  Governor  of  Madras  in  Council,  iative 

of  the  Governor  of  Bombay  in  Council,  or  of  the  Lieutenant- 
Governor  of  Bihar  and  Orissa  in  Council,  and  at  a  meeting  of  Viet.  c.  67, 

88-  37  f 

any  other  Lieutenant-Go  vernor  or  any  Chief  Commissioner  in  38,  48. 

Council,  no  business  may  be  transacted  other  than  the  con-  yjj}  c  '  4j 
sideration  of  measures  introduced  [or  proposed  to  be  intro-  s-  5^ 
duced]  (a)  into  the  council  for  the  purpose  of  enactment,  or 

the  alteration  of  rules  for  the  conduct  of  business  at  legislative 

jtings  (6). 

(2)  At  any  such  meeting  no  motion  may  be  entertained 
ler  than  a  motion  for  leave  to  introduce  a  measure  into  the 

icil  for  the  purpose  of  enactment,  or  having  reference  to 

leasure  introduced  [or  proposed  to  be  introduced  into  the 

icil  for  that  purpose,  or  having  reference  to  some  rule  for 

the  conduct  of  business]  (a). 

(3)  Provided   that  the  Governors  in   Council  of  Bengal, 

Madras,    and    Bombay    respectively,    and    the    Lieutenant- 
Governor  or  Lieutenant-Governor  in  Council  or  Chief  Commis- 

sioner  of  every   province   must,  with  the   sanction  of  the 

Governor-General  in  Council,  make  rules  for  authorizing  at 

any  legislative  meeting  of  their  respective  councils  the  dis- 
cussion of  the  annual  financial  statement  of  their  respective 

local  Governments  and  of  any  matter  of  general  public  interest 

and  the  asking  of  questions,  but  under  such  conditions  and 

restrictions  as  may  in  the  rules  applicable  to  those  councils 

respectively  be  prescribed. 

(4)  It  is  not  lawful  for  any  member  of  any  such  council 

to  introduce,  without  the  previous  sanction  of  the  governor 

or  lieutenant-governor  or  chief  commissioner,  any  measure 
affecting  the  public  revenues  of  the  province  or  imposing  any 

charge  on  those  revenues. 

(5)  Rules  for  the  conduct  of  business  at  legislative  meetings 

of  the  Governor  of  Bengal  in  Council,  of  the  Governor  of 
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or  of  any  Lieutenant -Governor  or  Chief  Commissioner  in 
Council,  may  be  made  and  amended  at  legislative  meetings 

the  council,  subject  to  the  assent  of  that  governor  or  lieutenai 

governor  or  chief  commissioner,  but  any  such  rule  may  be 

allowed  by  the  Governor-General  in  Council,  and  if  so  disallowe 
shall  have  no  effect :  Provided  that  rules  made  under  this 

section  with  respect  to  the  discussion  of  the  annual  financial 

statement  or  of  any  matter  of  general  public  interest  or  the 

asking  of  questions  are  not  to  be  subject  to  amendment  as 
aforesaid. 

(a)  The  words  in  square  brackets  are  not  in  the  Act  of  1861,  but 
represent  the  existing  practice. 

(6)  The  range  of  business  at  meetings  of  these  legislative  councils 
has  been  materially  extended  by  s.  5  of  the  Indian  Councils  Act,  1 909, 
and  the  rules  made  under  it. 

Assent  to  78- — (i)  When  an  Act  has  been  passed  at  a  meeting  of 

local  legis-  ̂ e  council  °*  a  governor,  lieutenant-governor  or  chief  com- 
latures.  missioner,  the  governor  or  lieutenant-governor  or  chief 

Viet.  c.  67,  commissioner,  whether  he  was  or  was  not  present  in  council 

41,  48.]  '  a^  ̂ ne  passing  of  the  Act,  may  declare  that  he  assents  to or  withholds  his  assent  from  the  Act. 

(2)  If  he  withholds  his  assent  from  any  such  Act,  the 
has  no  effect. 

(3)  If  he  assents  to  any  such  Act  he  must  forthwith  send 

an  authentic  copy  of  the  Act  to  the  governor-general,  and 

the   Act  has   not    validity   until   the  governor-general  has 
assented  thereto,  and  that  assent  has  been  signified  by  the 

governor-general  to,  and  published  by,  the  governor,  lieutenant- 
governor,  or  chief  commissioner. 

(4)  Where  the  governor-general  withholds  his  assent  from 

any  such  Act  he  must  signify  to  the  governor,  lieutenant- 
governor,  or  chief  commissioner  in  writing  his  reason  for  so 

withholding  his  assent  (a). 

(5)  When   any  such   Act   has   been   assented   to   by  the 

governor-general,  he  must  send  to  the  Secretary  of  State 

- 
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an  authentic  copy  thereof,  and  it  is  lawful  for  His  Majesty 
to  signify  through   the   Secretary   of   State  in   Council  his 

[  disallowance  of  any  such  Act. 

(6)  Where  the  disallowance  of  any  such  Act  has  been  so 

signified,  the  governor  or  lieutenant-governor  or  chief  com 
missioner  must  forthwith  notify  the  disallowance,  and  there- 

upon the  Act,  as  from  the  date  of  the  notification,  becomes 

void  accordingly. 

(a)  Assent  has  been  withheld   on   one  or  more  of  the  following 
grounds  : 

(1)  that  the  principle  or  policy  of  the  Act,  or  of  some  particular 
provision  of  the  Act,  is  unsound ; 

(2)  that  the  Act,  or  some  provision  of  the  Act,  is  ultra  vires  of  the 
local  legislature ; 

(3)  that  the  Act  is  defective  in  form. 
With  respect  to  (3),  the  recent  practice  of  the  Government  of  India 

has  been  to  avoid  criticism  of  the  drafting  of  local  Bills  or  Acts. 

Validity  of  Indian  Laws. 

79.  A  law  made  by  any  authority  in  India  is  not  invalid  Removal 

solely  on  account  of  any  one  or  more  of  the  following  reasons : 

(1)  in  the  case  of  a  law  made  by  the  Governor-General  in  certain^0 
Council,  because  it  affects  the  prerogative  of  the  Crown  (a) ;  Jaws; 

[24  &  25 
(2)  in  the  case  of  any  law,  because  the  requisite  proportion  Viet.  c. 

of  members  not  holding  office  under  the  Crown  in  India  24'  33,  48. 
was  not  complete  at  the  date  of  its  introduction  to  the  y-ct  ̂ 5 
Council  or  its  enactment ;  34>s-  *•] 

(3)  in  the  case  of  a  law  made  by  a  local  legislature,  because 

it  confers  on  magistrates,  being  justices  of  the  peace,  the 

same  jurisdiction  over  European  British  subjects  as  that 

legislature  by  Acts  duly  made  could  lawfully  confer  on 

magistrates  in  the  exercise  of  authority  over  natives  in 

the  like  cases  (6). 

(a)  This  saving  does  not  appear  to  apply  to  the  local  legislatures.  See 
i  iote  (d)  on  s.  76.      As  to  the  prerogatives  of  the  Crown,  see  note  (a) 

HI  S.  36. 

(b)  An  Indian  Act  (XXII  of  1870)  was  passed  to  confirm  certain 
i  previous  Acts  of  the  Madras  and  Bombay  legislatures  which  had  been 
I  idjudged  invalid  on  the  ground  of  interference  with  the  rights  of 
European  British  subjects.     See  R.  v.  Reay.  7  Bom.  Cr   6,  and  the 
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speeches  of  Mr.  Fitz James  Stephen  in  the  Legislative  Council  in  1870, 
Proceedings,  pp.  362,  384.  As  Indian  legislation  could  not  confer  on 
local  legislatures  the  requisite  power  in  the  future,  it  was  conferred  by 
an  Act  of  Parliament  in  1871  (34  &  35  Viet.  c.  34). 

PART  VII. 

SALARIES,  LEAVE  OF  ABSENCE,  VACATION  OF  OFFICE, 

TEMPORARY  APPOINTMENTS,  &c. 

Salaries          80.  —  (i)  There  are  to  be  paid  to  the  Governor-General  of 

ances  of  "  India  and  to  the  other  persons  mentioned  in  the  First  Schedule 

§eneral°r"  ̂ °  *k*s  Digest,  out  of  the  revenues  of  India,  such  salaries,  not 
and  cer-  exceeding  in  any  case  the  maximum  specified  in  that  behalf 

officials  in  in  the  said  schedule,  and  such  allowances  (if  any)  for  equip- 

hvGeo  ment  and  voyage,  as  the  Secretary  of  State  in  Council  may 

III,  c.        by  order  fix  in  that  behalf,  and  subject  to  or  in  default  of  any 
52,  s.  32. 
3  &  4         such  order,  as  are  now  pavable. 
Will.  IV, 
c.  85,  ss.        (2)  Provided  as  follows  : 

i6'&7i*7          (a)  An  order  affecting  salaries  of  members  of  the  Governc 
Viet.  c.  General's  council  may  not  be  made  without  the  c< 
24  &  25  currence  of  a  majority  of  votes  at  a  meeting  of 
Viet.  c.  ..       T 
67,  s.  4.  Council  of  India  ; 

]      $)  If  any  Person  to  whom  this  section  applies  holds 
enjoys  any  pension  or  salary,  or  any  office  of  profit  under 

the  Crown  or  under  any  public  office,  his  salary  under 

section  must  be  reduced  by  the  amount  of  the  pensic 

salary,  or  profits  of  office  so  held  or  enjoyed  by  him  ; 

(c)  Nothing  in  the  provisions  of  this  section  with  res] 

to  allowances  authorizes  the  imposition  of  any  additional 
charge  on  the  revenues  of  India. 

(3)  The  salary  payable  to  a  person  under  this  section  com- 
mences on  his  taking  upon  himself  the  execution  of  the  office  to 

which  the  salary  is  attached,  and  is  to  be  the  whole  profit  or  ad- 
vantage which  he  enjoys  during  his  continuance  in  the  office  (a). 

(a)  The  salaries  of  the  governor-general,  governors,  and  members 
of  council  were  fixed  at  what  is  shown  as  the  maximum  in  the  First 

Schedule  by  3  &  4  Will.  IV,  c.  85,  s.  76  ;  but  were  there  declared  to  be 
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subject  to  such  reduction  as  the  Court  of  Directors,  with  the  sanction 
of  the  Board  of  Control,  might  at  any  time  think  fit. 

The  salary  of  the  commander-in-chief  and  of  lieutenant-governors 

was  fixed  at  100,000  Company's  rupees  by  16  &  17  Viet.  c.  95,  s.  35, 
but  the  salaries  so  fixed  were  declared  to  be  subject  to  the  provisions 
and  regulations  of  the  Government  of  India  Act,  1833  (3  Will.  IV,  c.  85), 
concerning  the  salaries  thereby  appointed. 

The  view  adopted  in  this  Digest  is  that  these  salaries  can  be  fixed 

at  any  amount  not  exceeding  the  amounts  specified  in  the  Acts  of  1833 
and  1853.  The  power  to  reduce  has  been  exercised  more  than  once, 
but  it  is  open  to  argument  whether  the  power  to  reduce  involves  a  power 
to  raise  subsequently. 

The  allowances  for  equipment  and  voyage  of  the  officers  mentioned 
in  the  First  Schedule  (and  also  of  the  bishops  and  archdeacons  of 
Calcutta,  Madras,  and  Bombay)  may,  under  the  Indian  Salaries  and 
Allowances  Act,  1880  (43  Viet.  c.  3),  be  fixed,  altered  or  abolished  by  the 
Secretary  of  State  in  Council.  But  nothing  in  that  Act  was  to  authorize 
the  imposition  of  any  additional  charge  on  the  revenues  of  India. 

Sub-section  (3)  is  taken  from  s.  76  of  the  Act  of  1833. 
Under  33  Geo.  Ill,  c.  52,  s.  32,  a  commander-in-chief  was  not  to  be 

entitled  to  any  salary  or  emolument  as  member  of  council,  unless  it  was 
specially  granted  by  the  Court  of  Directors. 

The  salaries  and  allowances  now  paid  under  the  enactments  repro- 
duced in  this  Digest  are  as  follows : 

Officer.    — 

Salary. 
Equipment 

and  Voyage.1 

Viceroy  and  Governor-General     . 
Governors  of  Bengal,  Bombay,  and  Madras 
Commander-in-Chief      

Es. 

2,50,800 
1,20,000 
1,00,000 

£ 

5,000 
1,000 

rQO 

Lieutenant-  Governor 1,00,000 
Member  of  Governor-  General's  Council  . 
Member  of  Council,  Bengal,  Madras,  and 

Bombay     

80,000 

64,000 

300 

Chief  Justice,  Calcutta 

72,000 Puisne  Judges,  Calcutta 
48  ooo Chief  Justice,  Madras    60,000 

Puisne  Judges,  Madras 

48,000 

300 

Chief  Justice,  Bombay 60  ooo 
Puisne  Judges,  Bombay    .                  .      . 

48,000 

) 

Bishop  of  Calcutta  . 4<;,Q8o 1 

Bishops  of  Madras  and  Bombay  . 
Archdeacon,  Calcutta      \ 25,600 Pay  as  Senior 

|               300 „          Madras          f Chaplains 
,,          Bombay     / +  Bs.  3*200 

1  These  allowances  are  not  payable  unless  the  officer  is  resident  in  Europe 
at  the  time  of  the  appointment.  Smaller  allowances  are  payable,  if  the 
officer  is  then  resident  elsewhere. 
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Leave  of  81. — (i)  The  Governor-General  in  Council  and  the  Gove 

meSm^ers°  nors  °^  Bengal,  Madras,  and  Bombay  in  Council  respective 
of  council.  mav  grant  to  any  of  the  ordinary  members  of  their  respects 
Viet.  c.  councils  leave  of  absence  under  medical  certificate  for  a  peric 
67,  s.  26.] 

not  exceeding  six  months. 

(2)  Where  a  member  of  council  obtains  leave  of  absent 

in  pursuance  of  this  section,  he  retains  his  office  during  h 

absence,  and  on  his  return  and  resumption  of  his  duties  is  e: 

titled  to  receive  half  his  salary  for  the  period  of  his  absence 
but  if  his  absence  exceeds  six  months  his  office  becomes  vacan 

Provision  82. — (i)  If  the  Governor-General,  the  Governor  of  Beng; 

absence  Madras  or  Bombay,  or  the  commander-in-chief  of  H 

f rom India  Majesty's  forces  in  India,  and,  subject  to  the  foregoing  pr or  pro- 
vince,        visions  of  this  Digest  as  to  leave  of  absence,  if  any  ordina 

III,  c.6^,  member  of  the  council  of  the  Governor-General,  or  of  tl 
s-37-  Governor  of  Bengal,  Madras  or  Bombay  departs  from  Ind 7  Cr6O.  J.V, 

c.  56,  s.  3.  intending  to  return  to  Europe,  his  office  thereupon  becom 

Will.  IV,    vacant  (a). 

7  Win  IV j      [(2)  No  act  or  declaration  of  any  governor-general,  governc 
and  i  Viet.  or  member  of  council,  other  than  as  aforesaid,  except 0.47.] 

declaration  in  writing  under   hand    and  seal,    delivered 

a  secretary  to  the  Government  of  India  or  to  the  chi 

secretary  of  the  presidency  wherein  he  is,  in  order  to  its  bei: 

recorded,  shall  be  deemed  or  held  as  a  resignation  or  surrenc 

of  his  office  (6).] 

[(3)  If  the  governor-general,  or  any  ordinary  member 

the  governor-general's  council,  leaves  India  otherwise  th 
in  the  known  actual  service  of  the  Crown,  and  if  a] 

governor,  lieutenant-governor,  or  ordinary  member  of 

governor's  council  leaves  the  presidency  to  which  he  belon 
otherwise  than  as  aforesaid,  his  salary  and  allowances  are  n 

payable  during  his  absence  to  any  person  for  his  use  (c).] 

[(4)  If  any  such  officer,  not  having  proceeded  or  intend 

to  proceed  to  Europe,  dies  during  his  absence  and  whi 

intending  to  return  to  India  or  to  his  presidency,  his  salary  a 
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Allowances,  will,  subject  to  any  rules  in  that  behalf  made  by 

ho  Secretary  of  State  in  Council,  be  paid  to  his  personal 
I  representatives . 

(5)  If  any  such  officer  does  not  return  to  India  or  his 

presidency,  or  returns  to  Europe,  his  salary  and  allowances  will 

)o  deemed  to  have  ceased  on  the  day  of  his  leaving  India  or 

lis  presidency  (d).] 

(a)  Under  the  Act  of  1793  33  Geo.  Ill,  c.  52,  s.  37,  '  the  departure 
rom  India  of  any  governor-general,  governor,  member  of  council,  or 
:ommander-in-chief,  with  intent  to  return  to  Europe,  shall  be  deemed 

n  law  a  resignation  and  avoidance  of  his  office,'  and  his  arrival  in  any 
)art  of  Europe  is  to  be  a  sufficient  indication  of  such  intent.  The  Act 

l833  (3  &  4  Will.  IV,  c.  85,  s.  79)  enacts  in  almost  identical  words 
»hat  the  return  to  Europe,  or  departure  from  India  with  intent  to 
eturn  to  Europe,  of  any  governor-general  of  India,  governor,  member 
>f  council,  or  commander-in-chief,  is  to  be  deemed  in  law  a  resignation 
tnd  avoidance  of  his  office  or  employment.  These  provisions  have 
>een  qualified  as  to  members  of  council  by  the  power  to  grant  sick 
eave  under  the  Act  of  1861  (see  s.  82).  But  when  the  Duke  of  Con- 
laught  wished  to  visit  England  in  the  Jubilee  year  during  his  term 
if  office  as  commander-in-chief  in  the  Bombay  Presidency  a  special 
\.ct  had  to  be  passed  (50  Viet.  sess.  2,  c.  10). 
(6)  This  sub-section  reproduces  a  provision  in  s.  79  of  the  Act  of 

833,  which  was  copied  from  a  similar  provision  in  the  Act  of  1793. 
?he  provision  possibly  arose  out  of  the  circumstances  attending  Warren 

lastings's  resignation  in  1776  (see  above,  p.  64),  but  does  not  appear 
o  be  observed  in  practice. 

(c)  This  sub-section  is  intended  to  reproduce  as  far  as  practicable 

rie  effect  of  the  enactments  still  in  force  on  this  subject,  but  their 
liguage  is  not  clear,  and  was  framed  with  reference  to  circumstances 
Mch  no  longer  exist. 

Section  37  of  the  Act  of  1793  enacts  that  '  if  any  such  governor- 
eneral  or  any  other  officer  whatever  in  the  service  of  the  said  Company 
aall  quit  or  leave  the  presidency  or  settlement  to  which  he  shall 
elong,  other  than  in  the  known  actual  service  of  the  said  Company,  the 
alary  and  allowances  appertaining  to  his  office  shall  not  be  paid  or 
ayable  during  his  absence  to  any  agent  or  other  person  for  his  use, 
nd  in  the  event  of  his  not  returning  back  to  his  station  at  such 
residency  or  settlement,  or  of  his  coming  to  Europe,  his  salary  and 
llowances  shall  be  deemed  to  have  ceased  from  the  day  of  his  quitting 
nch  presidency  or  settlement,  any  law  or  usage  to  the  contrary  notwith- 
tanding.' 
An  Act  of  1826  (7  Geo.  IV,  c.  56,  s.  3),  after  referring  to  this  provision, 

aacts  that  the  '  Company  may  cause  payment  to  be  made  to  the 
spresentatives  of  officers  in  their  service,  civil  or  military,  who,  having 
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quitted  or  left  their  stations  and  not  having  proceeded  or  intended 
proceed  to  Europe,  intending  to  return  to  their  stations,  have  died 
may  hereafter  happen  to  die  during  their  temporary  absence  within  the 

limits  of  the  said  Company's  charter  or  at  the  Cape  of  Good  Hope,  of 
such  salaries  and  allowances,  or  of  such  portions  of  salaries  and  allow- 

ances, as  the  officers  so  dying  would  have  been  entitled  to  if  they  had 

returned  to  their  station.' 
Section  79  of  the  Act  of  1833  enacts  that  '  if  any  such  governor- 

general  or  member  of  council  of  India  shall  leave  the  said  territories, 

or  if  any  governor  or  other  officer  whatever  in  the  service  of  the  sair1 
Company  shall  leave  the  presidency  to  which  he  shall  belong,  other 
than  in  the  known  actual  service  of  the  said  Company,  the  salary  and 
allowances  appertaining  to  his  office  shall  not  be  paid  or  payable  during 
his  absence  to  any  agent  or  other  person  for  his  use,  and  in  the  event  ot 
his  not  returning  or  of  his  coming  to  Europe,  his  salary  and  allowance 
shall  be  deemed  to  have  ceased  from  the  day  of  his  leaving  the  sait 
territories  or  the  presidency  to  which  he  may  have  belonged.    Provided 
that  it  shall  be  lawful  for  the  said  Company  to  make  such  payment  as 
is  now  by  law  permitted  to  be  made  to  the  representatives  of  their 
officers  or  servants  who,  having  left  their  stations  intending  to  retur 

thereto,  shall  die  during  their  absence.' 
An  Act  of  1837  (7  Will.  IV,  c.  47)  enacts  that  these  provisions  in  th 

Acts  of  1793  and  1833  are  '  not  to  extend  to  the  case  of  any  officer  o 
servant  of  the  Company  under  the  rank  of  governor  or  member  01 
council  who  shall  quit  the  presidency  to  which  he  shall  belong  in  conse- 

quence of  sickness  under  such  rules  as  may  from  time  to  time  be  estab- 
lished by  the  Governor- General  of  India  in  Council,  or  by  the  Governor 

in  Council  of  such  ̂ .wsidency,  as  the  case  may  be,  and  who  shall  proceed 

to  any  place  within  the  limits  of  the  East  India  Company's  charter,  or 
to  the  Mauritius,  or  to  the  island  of  St.  Helena,  nor  to  the  case  of  any 
officer  or  servant  of  the  said  Company  under  such  rank  as  aforesaid  who, 
with  the  permission  of  the  Government  of  the  presidency  to  which 
he  shall  belong,  shall  quit  such  presidency  in  order  to  proceed  to 
another  presidency  for  the  purpose  of  embarking  thence  for  Europe, 

until  the  departure  of  such  officer  or  servant  from  such  la0*  n,  ioned 
presidency  with  a  view  to  return  to  Europe,  so  as  that  the  port  of  such 
departure  for  Europe  shall  not  be  more  distant  from  the  place  which  he 
shall  have  quitted  in  his  own  presidency  than  any  port  of  embarkation 

within  such  presidency.' 
These  rules  were  to  require  the  approval  of  the  Court  of  Directors 

and  the  Board  of  Control. 

Finally,  s.  32  of  the  Act  of  1853  (see  s.  89  of  the  Digest)  declared  that 

'  Nothing  in  any  enactment  now  in  force,  or  any  charter  relating  to  the 
said  Company,  shall  be  taken  to  prevent  the  establishment,  by  the 
Court  of  Directors  (under  the  direction  and  control  of  the  said 
of  Commissioners),  from  time  to  time,  of  any  regulations  which 
may  deem  expedient  in  relation  to  the  absence  on  sick  leave  or  furlouj 
of  all  or  any  officers  and  persons  in  the  service  of  the  said  Company 
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Condi- 
tional 

appoint- 

ments. 

[3&4 
Will.  IV, 

0.85,8.61. 24  &  25 Viet.  c.  67, 88.2,5.] 

India,  or  receiving  salaries  from  the  said  Company  there,  under  which 
they  respectively  may  be  authorized  to  repair  to  and  reside  in  Europe 

or  elsewhere  out  of  the  limits  of  the  said  Company's  charter,  without 
/forfeiture  of  pay  or  salary,  during  the  times  and  under  the  circum- 

stances during  and  under  which  they  may  now  be  permitted  (while 
absent  from  their  duty)  to  reside  in  places  out  of  India  within  the  limits 

(of  the  said  Company's  charter,  or  during  such  times  and  under  such 
circumstances  as  by  such  regulations  may  be  permitted.' 

The  powers  conferred  by  the  Act  of  1853  would  seem  to  override 
tjie  previous  provisions  as  to  salary,  but  not  the  previous  provisions 
.s  to  vacation  of  office. 

(d)  The  last  two  sub-sections  are  inserted  as  a  rough  reproduction  of 
^ie  Act  of  1826,  and  of  an  enactment  in  the  Act  of  1853,  but  it  is 
Jbubtful  whether  these  enactments  are  still  law,  and  whether  they 
re  not  superseded  by  regulations  under  the  Act  of  1853. 

'.  83. — (i)  His  Majesty  may  by  warrant  under  his  Sign 
Manual  appoint  any  person  conditionally  to  succeed  to  any 

^f  the  offices  of  governor-general,  governor,  or  ordinary 

irmber  of  the  council  of  the  governor-general  or  of  the 
jovcrnor  of  Bengal,  Madras,  or  Bombay,  in  the  event  of 

The  office  becoming  vacant,  or  in  any  other  event  or  con- 
ingency  expressed  in  the  appointment,  and  revoke  any  such 

conditional  appointment  (a}. 

(2)  A  person  so  conditionally  appointed  Jte  not  entitled  to 

any  authority,  salary,  or  emolument  appertaining  to  the 

office  to  which  he  is  appointed,  until  he  is  in  the  actual 

possession  of  the  office. 

(a)  By  3  &  4  Will.  IV,  c.  85,  the  power  of  making  conditional  ap- 
pointments to  the  offices  of  governor-general,  governor,  and  member 

of  the  Gbuiioil  of  Madras  and  Bombay  was  vested  in  the  Court  of 
Directors,  and  consequently  is  now  vested  in  the  Secretary  of  State 
(21  &  22  Viet.  c.  106,  s.  3). 
Under  24  &  25  Viet.  c.  67,  s.  5,  the  power  of  making  conditional 

appointments  to  the  office  of  ordinary  member  of  the  governor-general's 
council  is  apparently  exercisable  either  by  the  King,  or  by  the 
Secretary  of  State  with  the  concurrence  of  a  majority  of  the  Council 
of  India. 

In  practice,  the  power  is  in  all  these  cases  exercised  by  the  King 
only. 

84. — (i)  If    any    person    entitled    under    a    conditional  Power  for 

governor- 
appointment   to   succeed   to   the   office   of   governor-general  general  to 
1C91  « 
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exercise      on  the  occurrence  of  a  vacancy  therein,  or  appointed  absolutel 

before8       ̂ °  that  office,  is  in  India  on  or  after  the  occurrence  of  tl 
taking        vacancy,  or  on  or  after  the  receipt  of  the  absolute  appoint 
[21  &  22    ment,  as  the  case  may  be,  and  thinks  it  necessary  to  exercii 

1  06,  8^63.]  ̂ne  powers  of  governor-general  before  he  takes  his  seat 
council,  he  may  make  known  by  proclamation  his  appoinl 

ment,  and  his  intention  to  assume  the  office  of  governc 

general. 

(2)  After  the  proclamation,  and  thenceforth  until  he  repai 

to  the  place  where  the  council  may  assemble,  he  may  exercis 

alone  all  or  any  of  the  powers  which  might  be  exercised  by 

the  Governor-General  in  Council,  except  the  power  of  making 
laws  at  legislative  meetings. 

(3)  All  acts  done  in  the  council  after  the  date  of  the  pro- 
clamation,  but   before   the   communication   thereof   to   the 

council,   are   valid,   subject,   nevertheless,   to   revocation   or 

alteration  by  the  person  who  has  so  assumed  the  office  of 

governor-general  . 

(4)  When  the  office  of  governor-general  is  assumed  um 
the  foregoing  provision,  if  there  is  at  any  time  before 

governor-general  takes  his  seat  in  council  no  president 
the  council  authorized  to  preside  at  legislative  meetings, 

vice-president  or,  if  he  is  absent,  the  senior  ordinary  meml 
of   council   then    present   presides   therein,    with   the   sai 

powers  as  the  governor-  general  would  have  had  if  present. 

Provision       85-  —  (i)  If  a  vacancy  occurs  in  the  office  of  go  verm 
porary       general  when  there  is  no  conditional  or  other  successor 

11  India  to  supply  the  vacancy,  the  Governor  of  Bengal,  tl 
governor-  Governor  of  Madras,  or  the  Governor  of  Bombay,  whiche^ general. 
[3  &  4        has  been  first  appointed  to  the  office  of  governor  by 

0.85,8.62.  Majesty,  is  to  hold  and  execute  the  office  of  governor-genei 
24  &  25      until  a  successor  arrives  or  until  some  person  in  India  is  di 
67,  ss.  50,  appointed  thereto. 
51- 
9  Edw.  (2)  Every  such  acting  governor-general,   while  acting 

s.  4.'       '   such,  has  and  may  exercise  all  the  rights  and  powers  of  the 
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office  of  governor-general,  and  is  entitled  to  receive  the 

emoluments  and  advantages  appertaining  to  the  office,  for-  c.  6,'s.  4.] 
going  the  salary  and  allowances  appertaining  to  his  office 

of  governor  ;  and  his  office  of  governor  is  supplied  for  the 

time  during  which  he  acts  as  governor-general  in  the  manner 
directed  by  law  with  respect  to  vacancies  in  the  office  of 

governor. 

(3)  If,  on  the  vacancy  occurring,  it  appears  to  the  governor 

who  by  virtue  of  this  provision  holds  and  executes  the  office 

of  governor-general  necessary  to  exercise  the  powers  thereof 
before  he  takes  his  seat  in  council,  he  may  make  known  by 

proclamation  his  appointment,  and  his  intention  to  assume 

the  office  of  governor-general,  and  thereupon  the  provisions 
of  this  Digest  respecting  the  assumption  of  the  office  by 

a  person  conditionally  appointed  to  succeed  thereto  apply. 

(4)  Until    such    a    governor    has    assumed    the    office    of 

governor-general,  if  no  conditional  or  other  successor  is  on 

the  spot  to  supply  the  vacancy,  the  vice-president  or  in  his 
absence,  the  senior  ordinary  member  of  council,  holds  the 

office  of  governor-general  until  the  vacancy  is  filled  in  accor- 
dance with  the  provisions  of  this  Digest  (a). 

(5)  Every    member    of    council    so    acting    as  governor- 
general,  while  so  acting,  has  and  may  exercise  all  the  rights 

and  powers  of  the  office  of  governor-general,  and  is  entitled 
to  receive  the  emoluments  and  advantages  appertaining  to 

the  office,  forgoing  his  salary  and  allowances  as  member  of 

council  for  that  period. 

(a)  Thus,  on  Lord  Mayo's  death  in  1872,  Sir  John  Strachey  acted 
as  governor-general  from  February  9  until  the  arrival  of  Lord  Napier 
of  Merchistoun  on  February  23. 

86. — (i)  If  a  vacancy  occurs  in  the  office  of  Governor  of  Provision 
tor  tciu." Bengal,  Madras,  or  Bombay  when  no  conditional  or  other  porary 
vacancy  in 

successor  is  on  the  spot  to  supply  the  vacancy,  the  vice-  Office  Of 

president,  or,  in  his  absence,  the  senior  ordinary  member  of  ̂ f°gg^i 
the  governor's  council,  or,  if  there  is  no  council,  the  chief  Madras, 

or  Bom- secretary  to  the  local  Government  (a),  holds  and  executes  the  bay. S  2 
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WiH4IV     °^ce  °^  g°vernor  until  a  successor  arrives,  or  until  some 

c.  85,  s.  '    other  person  on  the  spot  is  duly  appointed  thereto. 63. 

9  Edw.  (2)  Every  such  acting  governor  is,  while  acting  as  such,  en- 

s.  4.]       '  titled  to  receive  the  emoluments  and  advantages  appertaining 
to  the  office  of  governor,  .forgoing  the  salary  and  allowances 

appertaining  to  his  office  of  member  of  council  or  secretary. 

(a)  The  Act  of  1833  contained  a  power  to  abolish  these  councils. 

Provision       87« — (i)  If  a  vacancy  occurs  in  the  office  of  an  ordinary 

porary       member  of  the  council  of  the  governor-general,  or  of  the 

office1  of m  counc^  °f  the  Governor  of  Bengal,  Madras,  or  Bombay,  when 
ordinary    no   person    conditionally   appointed    to    succeed   thereto   is member  of 
council,     present  on  the  spot,  the  vacancy  is  to  be  supplied  by  the 

Viet,  cf     appointment  of  the  Governor-General  in  Council  or  Governor 
67,  s.  27.]  jn  Council,  as  the  case  may  be. 

(2)  Until    a    successor   arrives   the    person    so    appointed 

executes  the  office  to  which  he  has  been  appointed,  and  has 

and  exercises  all  the  rights  and  powers  thereof,  and  is  entitled 

to  receive  the  emoluments  and  advantages  'appertaining  to  the 
office  during  his  continuance  therein,  forgoing  all  salaries  and 

allowances  by  him  held  and  enjoyed  at  the  time  of  his  beii 

appointed  to  that  office. 

(3)  If  any  ordinary  member  of  any  of  the  said  councils  is, 

by  infirmity  or  otherwise,  rendered  incapable  of  acting  or  of 

attending  to  act  as  such,  or  is  absent  on  leave,  and  if 

person  has  been   conditionally  appointed  as  aforesaid,   the 

place  of  the  member  so  incapable  or  absent  is  to  be  suppli< 

by  that  person. 

(4)  If  no  person  conditionally  appointed  to  succeed  to  the 

office  is  on  the  spot,  the  Governor-General  in  Council  01 
Governor  in  Council,  as  the  case  may  be,  is  to  appoint  some 

person  to  be  a  temporary  member  of  council,  and,  until  the 

return  to  duty  (a)  of  the  member  so  incapable  or  absent, 

the  person  conditionally .  or  temporarily  appointed  executes 

the  office  to  which  he  has  been  appointed,   and  has  and 

exercises  all  the  rights  and  powers  thereof,  and  receives  half   ! 
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the  salary  of  the  member  of  council  whose  place  he  supplies, 

and  also  half  the  salary  of  any  other  office  he  may  hold,  if 

he  hold  any  such  office,  the  remaining  half  of  such  last-named 

salary  being  at  the  disposal  of  the  Governor-General  in  Council 
or  Governor  in  Council,  whichever  may  appoint  to  the  office. 

(5)  Provided  as  follows  :  — 
(a)  No  person  may  be  appointed  a  temporary  member  of 

council  who  might  not  have  been  appointed  as  herein- 

before provided  to  fill  the  vacancy  supplied  by  the 

temporary  appointment  ;  and 

(6)  If  the  Secretary  of  State  informs  the  governor-general  [37  &  38 

that  it  is  not  the  intention  of  His  Majesty  to  fill  a  9I>  s'4  2'  i 
vacancy   in    the    council    of    the    governor-general,    no 
temporary  appointment  may  be  made  under  this  section 

to  fill  the  vacancy,  and  if  any  such  temporary  appoint- 
ment has  been  made  before  the  date  of  the  receipt  of 

the  information  by  the  governor-general,  the  tenure  of 
the  person  temporarily  appointed  ceases  from  that  date. 

(a)  The  words  '  to  duty  '  are  not  in  the  Act,  but  seem  to  express 
the  intention. 

88.  —  (i)  An    additional   member   of   the    council   of   the  Vacancies amongst 

governor-general  or  of   a   governor,  or  a  member  for  legis-  legislative 

lative  purposes   of  the   council  of  a  lieutenant-governor  or  Of  councii. 

chief  commissioner,  may  resign  his  office  to  the  governor- 

general,  governor,  lieutenant-governor,  or  chief  commissioner,  67,  ss.  12, 
and  on  the  acceptance  of  the  resignation  the  office  becomes  55  &  56 

4 4 

(2)  If  any  such  member  is  absent  from  India  or  unable  I1'*-' 

to  attend  to  the  duties  of  his  office  for  a  period  of  two  con- 

secutive months,  the  governor-general,  governor,  lieutenant- 
governor  or  chief  commissioner,  as  the  case  may  be,  may 

declare  by  a  notification  published  in  the  Government  Gazette, 
that  the  seat  in  council  of  that  member  has  become  vacant. 

The  filling  of  vacancies  is  now  regulated  by  the  Regulations  of 
November  15,  1909  (as  amended  in  1912),  made  under  the  Indian 
Councils  Act,  1909. 
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89.  The  Secretary  of  State  in  Council  may,  with  the 

concurrence  of  a  majority  of  votes  at  a  meeting  of  the  Council 
o{  india  make  regulations  as  to  the  absence  on  sick  leave 

or  furlough  of  persons  in  the  service  .of  the  Crown  in  India, 

and  the  terms  as  to  continuance  or  diminution  of  pay,  salary, 

and  allowances  on  which  any  such  sick  leave  or  furlough 

be  granted. 

90-  The  Secretary  of  State  in  Council  may,  with  the 

concurrence  °f  a  majority  of  votes  at  a  meeting  of  the  Council 

of  India,  make  regulations  for  distributing  between  the  sevei 

authorities  in  India  the  power  of  making  appointments  to  am 

promotions  in  offices,  commands,  and  employments  under  the 
Crown  in  India. 

PART  VIII. 

THE  INDIAN  CIVIL  SERVICE. 

91.  No  native  of  British  India,  nor  any  natural-born  subject 
of  His  Majesty  resident  therein,  is,  by  reason  only  of  his 

religion,  place  of  birth,  descent,  or  colour,  or  any  of  them,  dis- 

abled from  holding  any  place,  office,  or  employment  under  Hi 
Majesty  in  India. 

This  reproduces  s.  87  of  the  Act  of  1833,  with  the  substitution 

'  British  India  '  for  '  the  said  territories,'  and  '  His  Majesty  in  India 
for  '  the  said  Company.'     See  the  comments  on  this  enactment  ii 
pars.  103-109  of  the  dispatch  of  December  10,  1834. 

92. — (i)  The  Secretary  of  State  in  Council  may,  with  th< 
advice  and  assistance  of  the  Civil  Service  Commissioners,  mal 

regulations  for  the  examination  of  natural-born  subjects 

His  Majesty  desirous  of  becoming  candidates  for  appointmenl 
to  the  Indian  Civil  Service. 

(2)  The  regulations  prescribe  the  age  and  qualifications  oi 

the  candidates,  and  the  subjects  of  examination. 

(3)  Every  regulation  made  in  pursuance  of  this  section  must 
be  forthwith  laid  before  Parliament. 
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(4)  The  candidates  certified  to  be  entitled  under  the  regula- 

(  tions  must  be  recommended  for  appointment  according  to  the 

order  of  their  proficiency  as  shown  by  their  examination. 

(5)  Such  persons  only  as  are  so  certified  may  be  appointed 

1  or  admitted  to  the  Indian  Civil  Service  by  the  Secretary  of 
State  in  Council  (a). 

(a)  The  civil  service  referred  to  in  these  sections  is  the  service  which 
used  to  be  known  as  the  covenanted  civil  service,  but  which,  under 

the  rules  framed  in  pursuance  of  Sir  Charles  Aitchison's  Commission, 
is  usually  designated  the  Indian  Civil  Service. 
Where  a  child  of  a  father  or  mother  who  has  been  naturalized  under 

the  Naturalization  Act,  1870  (33  &  34  Viet.  c.  14),  has  during  infancy 
become  resident  with  the  father  or  mother  in  any  part  of  the  United 
Kingdom  or  with  the  father  while  in  the  service  of  the  Crown  out  of  the 
United  Kingdom,  he  is,  by  virtue  of  s.  10  (5)  of  that  Act,  a  naturalized 
British  subject,  and  is  entitled  to  be  treated  under  the  enactment 

reproduced  by  this  clause  as  if  he  were  a  natural-born  British  subject. 
The  expression  includes  a  native  of  British  India,  but  would,  apparently, 
not  include  a  subject  of  a  Native  State  in  India. 

93.  Subject  to  the  provisions  of  this  Digest,  all  vacancies  Offices 

happening  in  any  of  the  offices  specified  or  referred  to  in  the  to  civil 

Second  Schedule  to  this  Digest,  and  all  such  offices  which  may 

be  created  hereafter,  must  be  filled  from  amongst  the  members  Viet.  c. 
of  the  Indian  Civil  Service. 

The  provision  of  the  Act  of  1793  as  to  filling  vacancies  from  among 
members  belonging  to  the  same  presidency  was  repealed  by  2  &  3 
Geo.  V,  c.  6,  s.  4. 

94.  —  (i)  The  authorities  in  India  by  whom  appointments  Power  to 
are  made  to  offices  in  the  Indian  Civil  Service  may  appoint  natives  of 

any  native  of  India  of  proved  merit  and  ability  to  any  such 

office,  although  he  has  not  been  admitted  to  that  service  in  offices. 
[33  &  34 

accordance  with  the  foregoing  provisions  of  this  Digest.  Viet.  c. 

(2)  Every  such  appointment  must  be  made  subject  to  such 

rules  as  may  be  prescribed  by  the  Governor-General  in  Council, 

and  sanctioned  by  the  Secretary  of  State  in  Council  with  the 

concurrence  of  a  majority  of  votes  at  a  meeting  of  the  Council 
India. 

)  For  the  purposes  of  this  section  the  expression  '  native 
ndia  '  includes  any  person  born  and  domiciled  in  British 
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India,  of  parents  habitually  resident  in  British  India,  and 

not  established  there  for  temporary  purposes  only  ;  and  the 

Governor-General  in  Council  may  by  resolution  define  and 
limit  the  qualification  of  natives  of  India  thus  expressed  ;  bi 

every  resolution  made  by  him  for  that  purpose  will  be  subj< 

to  the  sanction  of  the  Secretary  of  State  in  Council,  and 

not  have  force  until  it  has  been  laid  for  thirty  days  before  bol 
Houses  of  Parliament. 

The  enactment  reproduced  by  this  section  is  not  very  clearly  ex- 
pressed, and  runs  as  follows  : — 

'  Whereas  it  is  expedient  that  additional  facilities  should  be  given 
for  the  employment  of  natives  in  India,  of  proved  merit  and  ability, 
in  the  civil  service  of  Her  Majesty  in  India  :  Be  it  enacted,  that  nothing 
in  the  Government  of  India  Act,  1858,  or  in  the  Indian  Civil  Service  Act, 
1 86 1,  or  in  any  other  Act  of  Parliament  or  other  law  now  in  force  in 
India,  shall  restrain  the  authorities  in  India  by  whom  appointments  are 
or  may  be  made  to  offices,  places,  and  employments  in  the  civil  service 
of  Her  Majesty  in  India  from  appointing  any  native  of  India  to  any  such 
office,  place,  or  employment,  although  such  native  shall  not  have  been 
admitted  to  the  said  Civil  Service  of  India  in  manner  in  s.  32  of  the  first- 
mentioned  Act  provided,  but  subject  to  such  rules  as  may  be  from  time 
to  time  prescribed  by  the  Governor- General  in  Council  and  sanctioned 
by  the  Secretary  of  State  in  Council,  with  the  concurrence  of  a  majority 
of  members  present ;  and  that  for  the  purpose  of  this  Act  the  words 

"natives  of  India"  shall  include  any  person  born  or  domiciled  within 
the  dominions  of  Her  Majesty  in  India,  of  parents  habitually  resident 
in  India,  and  not  established  there  for  temporary  purposes  only ;  and 
that  it  shall  be  lawful  for  the  Governor-General  in  Council  to  define 
and  limit  from  time  to  time  the  qualification  of  natives  of  India  thus 

expressed ;  provided  that  every  resolution  made  by  him  for  such  pur- 
pose shall  be  subject  to  the  sanction  of  the  Secretary  of  State  in  Council, 

and  shall  not  have  force  until  it  has  been  laid  for  thirty  days  before  both 
Houses  of  Parliament.' 

For  the  history  of  the  successive  rules  made  under  this  section,  see 

above,  p.  1 5  o.  The  expression '  native  of  India '  as  defined  by  the  section  has 
been  construed  as  including  persons  born  or  domiciled  in  a  Native  State. 

Power  to        95. — (i)  Where  it  appears  to  the  authority  in  India  by 

visional™  wnom  an  appointment  is  to  be  made  to  any  office  reserved  to 
appoint-     members  of  the  Indian  Civil  Service,  that  a  person  not  being ments  in 

certain       a  member  of  that  service  ought,  under  the  special  circum- 

[246&  25  stances  of  the  case,  to  be  appointed  thereto,  the  authority  may 
Viet.  c.  appoint  thereto  any  person  who  has  resided  for  at  least  seven 
4.  years  in  India,  and  who  has,  before  his  appointment,  fulfilled 
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all  the  tests  (if  any)  which  would  be  imposed  in  the  like  case  i  &  2 

on  a  member  of  that  service.  c.Ts,  s.'i.] 
(2)  Every  such  appointment  is  provisional  only,  and  must 

forthwith  be  reported  to  the  Secretary  of  State  in  Council, 

with  the  special  reasons  for  making  it ;  and  unless  the  Secretary 

of  State  in  Council  approves  the  appointment,  with  the  con- 
currence of  a  majority  of  votes  at  a  meeting  of  the  Council  of 

India,  and  within  twelve  months  from  the  date  of  the  appoint- 
ment notifies  such  approval  to  the  authority  by  whom  the 

appointment  was  made,  the  appointment  must  be  cancelled. 

PART  IX. 

THE  INDIAN  HIGH  COURTS. 

Constitution. 

96. — (i)  (a)  Each  high  court  consists  of  a  chief  justice,  Constitu- 

and  as  many  other  judges,  not  exceeding  nineteen  (6),  as  His  ̂ g^ 

Majesty  may  think  fit  to  appoint.  °™  1f' 

(2)  A  judge  of  a  high  court  must  be —  SCt'ss'  2 
(a)  A  barrister  of  England  or  Ireland,  or  a  member  of  the  19- 

Faculty  of  Advocates  in  Scotland,  of  not  less  than  five  Geo.  V, 

years'  standing  ;    or 
(b)  A  member  of  the  Civil  Service  of  India  of  not  less  than 

ten  years'  standing,  and  having  for  at  least  three  years 
served  as  or  exercised  the  powers  of  a  district  judge  ;   or 

(c)  A  person  having  held  judicial  office  not  inferior  to  that 

of  a  subordinate  judge,  or  a  judge  of  a  small  cause  court, 

for  a  period  of  not  less  than  five  years  ;   or 

(d)  A  person  having  been  a  pleader  (c)  of  a  high  court  for 
a  period  of  not  less  than  ten  years. 

(3)  Provided  that  not  less  than  one-third  of  the  judges  of 

a   high    court,    including   the    chief   justice,    must    be    such 
barristers  or  advocates  as  aforesaid,  and  that  not  less  than 

one-third  must  be  members  of  the  Civil  Service  of  India. 
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(a)  There  are  four  chartered  high  courts  :     at  Calcutta,  Madras, 
Bombay,  and  Allahabad.     By  s.  2  of  the  Indian  High  Courts  Act 
1911  (i  &  2  Geo.  V,  c.  1  8)  power  is  now  given  to  establish  additiom 
chartered  high  courts. 

(6)  There  is  power  in  all  cases  to  raise  the  number  to  this  maximui 
The  Indian  High  Courts  Act,  1911  (i  &  2  Geo.  V,  c.  18)  has  raised  tl 
maximum,  including  the  chief  justice,  to  20  (s.  i),  and  given  power 
appoint  additional  temporary  judges  (s.  3). 

(c)  The  word  '  pleader  '  in  the  enactment  reproduced  by  this  secti< 
apparently  includes  every  one  who  has  for  ten  years  been  allowed 

'  plead  '  in  the  Indian  sense,  i.  e.  to  act  as  a  barrister  in  the  high  coui 
though  not  a  barrister  or  member  of  the  Faculty  of  Advocates. 

Tenure  of       97.  —  (i)  Every   judge   of   a   high   court   holds   his   offi< office  of 

judges  of  during  His  Majesty  s  pleasure  (a). 

courts.  (2)  Any  such  judge  may  resign  his  office,  in  the  case  of  the 

Viet  c^    high  court  at  Calcutta,  to  the  Governor-  General  in  Council; 
104,  s.  4.]  and   in   the   case    of   any   other   high    court   to   the   local 

Government   of  the   province  in   which   the   high   court  is 
established. 

(a)  As  to  tenure  during  pleasure,  see  the  note  on  s.  21  above. 

Prece-  98.  —  (i)  The  chief  justice  of  a  high  court  has  rank  am 

judges  of   precedence  before  the  other  judges  of  tjie  same  court. 

courts.  (2)  All  the  other  judges  of  a  high  court  have  rank  am 

Vict&(?S     Precedence  according  to  the  seniority  of  their  appointments 
104,  s.  5.]  unless  otherwise  provided  by  the  terms  of  their  appointment 

Salaries,         99.  The  Secretary  of  State  in  Council  may  fix  the  salarii 

'ud'  es  of    anlowances,  furloughs,  retiring  pensions,  and  (where  necessary) 
hish          expenses  for  equipment  and  voyage  of  the  chief  justices  am courts. 
[24  &  25    judges  of  the  several  high  courts,  and  from  time  to  time 

104,  s!  6.]  alter  them,  but  any  such  alteration  does  not  affect  the  sal 

of  any  judge  appointed  before  the  date  thereof. 

For  existing  salaries  and  allowances,  see  note  on  s.  80. 

Provision       100.  —  (i)  On  the  occurrence  of  a  vacancy  in  the  office 

cancy  in    chief  justice  of  a  high  court,   and  during  any  absence 

a  cnief  justice,  the  Governor-General  in  Council  in  th( 

justice  or  case  of  the  high  court  at  Calcutta,  and  the  local  Govern- other 
judge.        ment  in  other  cases,  is  to  appoint  one  of  the  judges  of  th( 

L24       5     same  high  court  to  perform  the  duties  of  chief  justice 
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the  court  until  some  person  has  been  appointed  by  His  Majesty  Viet.  c. 

to  the  office  of  chief  justice  of  the  court,  and  has  entered  on 

the  discharge  of  the  duties  of  that  office,  or  until  the  chief 

justice  has  returned  from  his  absence,  as  the  case  requires  (a). 

(2)  On  the  occurrence  of  a  vacancy  in  the  office  of  any 

other  judge  of  a  high  court,  and  during  any  absence  of  any 

such  judge,  or  on  the  appointment  of  any  such  judge  to  act 

as  chief  justice,  the  Governor-General  in  Council  or  local 

Government,  as  the  case  may  be,  may  appoint  a  person,  with 

such  qualifications  as  are  required  in  persons  to  be  appointed 

to  the  high  court,  to  act  as  a  judge  of  the  court ;  and  the 

person  so  appointed  may  sit  and  perform  the  duties  of  a 

judge  of  the  court  until  some  person  has  been  appointed  by 

His  Majesty  to  the  office  of  judge  of  the  court,  and  has 

entered  on  the  discharge  of  the  duties  of  the  office,  or  until 

the  absent  judge  has  returned  from  his  absence,  or  until  the 

Governor-General  in  Council  or  local  Government  sees  cause 

to  cancel  the  appointment  of  the  acting  judge  (6). 

(a)  Apparently  the  person  appointed  to  act  for  the  chief  justice  need 
not  be  a  barrister- judge,  though  the  chief  justice  himself  must  be 
a  barrister.  See  s.  96  (3)  above. 

(6)  The  appointment  remains  in  force  until  the  occurrence  of  one 
of  the  contingencies  mentioned  in  this  sub-section,  and  hence  cannot 

be  made  for  a  specified  time.  Probably  the  '  acting  judge '  referred 
to  at  the  end  of  the  sub-section  is  the  judge  acting  as  chief  justice 
referred  to  above.  There  is  no  limit  of  time  within  which  the 

appointment  must  be  made.  See  Rao  Balwant  Singh  v.  Rani  Kishori 
L.  R.  25  I.  A.  54,  76. 

Jurisdiction. 

101. — (i)  Subject   to   any   law   made   by   the   Governor-  Jurisdic- 
General  in  Council  (a),  the  several  high  courts  have  such 

jurisdiction,  original  and  appellate,  including  admiralty  juris-  rQ0 
diction  in  respect  of  offences  committed  on  the  high  seas,  and  III,  c.  63, 

all  such  powers  and  authority  over  or  in  relation  to  the  2I  QG'O> 

administration  of  justice,  including  power  to  appoint  clerks  g  8'  c>  7°' 
and  other  ministerial  officers  of  the  court,  and  power  to  make  33  Geo. Ill,  c.  52, 

rules  for  regulating  the  practice  of  the  court,  as  are  vested  in  s.  156. 
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37  Geo.      them  by  charter  or  letters  patent,  and  subject  to  the  pi 

142',  s.i  i    visions  of  any  such  law,  charter  or  letters  patent,  all  ST 

Gteo^  III    Jurisdiction,  powers,  and  authority  as  were  vested  in  any 
c.  79,  ss.    the  courts  in  the  same  presidency  abolished  by  the  Indii 

4' Geo.  IV,  High  Courts  Act,  1861,  at  the  date  of  their  abolition  (6). 

7\  I7'  (2)  Each   of   the   high   courts   at   Calcutta,   Madras, 

Viet  2c       Bombay  is  a  court  of  record  and  a  court  of  oyer  and  termi] 
104,  s.  9.]  and  jail  delivery  for  the  territories  under  its  jurisdiction. 

(3)  Subject  to  any  law  made  by  the  Governor- General 
in  Council,  the  said  high  courts  have  not  and  may  not 

exercise  any  original  jurisdiction  in  any  matter  concern- 

ing the  revenue  or  concerning  any  act  ordered  or  done  in 

the  collection  thereof  according  to  the  usage  and  practice  of 

the  country  or  the  law  for  the  time  being  in  force  (c). 

(a)  This  power  is  reserved  by  s.  9  of  the  Indian  High  Courts  Act,  1 861 . 
(6)  The  jurisdiction  of  the  chartered  high  courts  in  India  is  based 

partly  on  their  charters  and  partly  on  parliamentary  enactments 
applying  either  to  the  high  courts  themselves  or  to  their  predecessors. 

The  charters  are  to  be  found  in  the  Statutory  Rules  and  Orders 
Revised,  vol.  vi. 

The  statutory  enactments  still  unrepealed  with  respect  to  the 
diction  of  the  high  court  are  as  follows  : — 

By  s.  13  of  the  Regulating  Act  of  1773  (13  Geo.  Ill,  c.  63)  the  Suprei 
Court  of  Judicature  at  Fort  William  was  declared  to  have  full  power 
and  authority  to  exercise  and  perform  all  civil,  criminal,  admiralty,  and 
ecclesiastical  jurisdiction,  and  to  appoint  clerks  and  other  ministerial 
officers,  and  to  form  and  establish  such  rules  of  practice,  and  such  rules 
for  the  process  of  the  court,  and  to  do  all  such  things  as  might  be  found 
necessary  for  the  administration  of  justice  and  the  due  execution  of 
all  or  any  of  the  powers  which  by  the  charter  might  be  granted  and 
committed  to  the  court.  It  was  also  to  be  at  all  times  a  court  of  record 

and  a  court  of  oyer  and  terminer  and  jail  delivery  in  and  for  the  town 
of  Calcutta  and  factory  of  Fort  William,  and  the  limits  thereof,  and  the 
factories  subordinate  thereto. 

Under  s.  14  of  the  same  Act,  the  new  charter  of  the  court,  and  the 
jurisdiction,  powers,  and  authorities  to  be  thereby  established,  were  to 
extend  to  all  British  subjects  who  should  reside  in  the  kingdoms  or 
provinces  of  Bengal,  Bihar,  and  Orissa,  or  any  of  them,  under  the 
protection  of  the  Company,  and  the  court  was  to  have  full  power  and 
authority  to  hear  and  determine  all  complaints  against  any  of  His 

Majesty's  subjects  for  any  crime,  misdemeanours,  or  oppressions,  and 
to  entertain,  hear,  and  determine  any  suits  or  actions  whatsoever  against 

any  of  His  Majesty's  subjects  in  Bengal,  Bihar,  and  Orissa,  and  any  suit, 
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iction,  or  complaint  against  any  person  who  at  the  time  when  the  debt 
Dr  cause  of  action  or  complaint  had  arisen  had  been  employed  by,  or 

•/.been  directly  or  indirectly  in  the  service  of,  the  Company,  or  of  any  of 

'His  Majesty's  subjects. 
Section  156  of  the  East  India  Company  Act,  1793  (33  Geo.  Ill,  c.  52), 

3nacted  and  declared  that  the  power  and  authority  of  the  supreme 
^ourt  at  Calcutta  extended  to  the  high  seas,  and  that  the  court  should 

tiiave  full  power  and  authority  to  inquire,  hear,  try,  examine,  and  deter- 
mine, by  the  oaths  of  honest  and  lawful  men,  being  British  subjects  resi- 

[  lent  in  the  town  of  Calcutta,  all  treasons,  murders,  piracies,  robberies, 

'elonies,  maimings,  f  orestallings,  extortions,  trespasses,  misdemeanours, 
Defences,  excesses,  and  enormities,  and  maritime  causes  whatsoever, 
according  to  the  laws  and  customs  of  the  Admiralty  of  England,  done, 
perpetrated,  or  committed  upon  any  of  the  high  seas,  and  to  fine, 
mprison,  correct,  punish,  chastise,  and  reform  parties  guilty  and  violators 
of  the  laws,  in  like  and  in  as  ample  manner  to  all  intents  and  purposes 

\  is  the  said  court  might  or  could  do  if  the  same  were  done,  perpetrated,  or 
3ommitted  within  the  limits  prescribed  by  the  charter,  and  not  other- 

wise or  in  any  other  manner. 
The  East  India  Act,  1797  (37  Geo.  Ill,  c.  142),  after  providing  for 

the  erection  of  courts  of  judicature  at  Madras  and  Bombay,  gave  those 

3ourts,  by  s.  1 1 ,  the  jurisdiction  formerly  exercisable  by  the  mayor's 
s  3ourt  at  Madras  and  at  Bombay,  or  by  the  courts  of  oyer  and  terminer 
ar  jail  delivery  there,  and  declared,  by  s.  13,  that  these  courts  were  to 
iiave  full  power  to  hear  and  determine  all  suits  and  actions  that  might  be 
brought  against  the  inhabitants  of  Madras  and  Bombay  respectively  in 
manner  provided  by  the  charter,  subject,  however,  to  the  proviso  in  s.  108 
of  this  Digest. 
The  Government  of  India  Act,  1800  (39  &  40  Geo.  Ill,  c.  78), 

authorized  the  grant  of  a  charter  for  the  establishment  of  a  supreme 
3ourt  at  Madras.  It  was  (s.  2)  to  have  full  power  to  exercise  such  civil, 
3riniinal,  admiralty,  and  ecclesiastical  jurisdiction,  both  as  to  natives 
and  British  subjects,  and  to  be  invested  with  such  powers  and  authorities, 
privileges  and  immunities,  for  the  better  administration  of  the  same, 
and  to  be  subject  to  the  same  limitations,  restrictions,  and  control 
within  Fort  St.  George  and  the  town  of  Madras,  and  the  limits  thereof, 
and  the  factories  subordinate  thereto,  and  within  the  territories  subject 
to  or  dependent  on  the  Government  of  Madras,  as  the  supreme  court 
at  Fort  William  was  invested  with  or  subject  to  within  Fort  William  or 
the  kingdoms  or  provinces  of  Bengal,  Bihar,  and  Orissa. 

The  Indian  Bishops  and  Courts  Act,  1823  (4  Geo.  IV,  c.  71,  s.  7), 
authorized  the  grant  of  a  charter  for  the  establishment  of  a  supreme 
court  at  Bombay  with  jurisdiction  corresponding  to  that  previously 
given  to  the  supreme  court  at  Madras,  and  declared,  by  s.  17,  that  the 
supreme  courts  at  Madras  and  Bombay  were  to  have  the  same  powers 
as  the  supreme  court  at  Fort  William  in  Bengal. 

In  1828  an  Act  (9  Geo.  IV,  c.  74)  was  passed  for  improving  the 
administration  of  criminal  justice  in  the  East  Indies.  The  only 
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sections  now  unrepealed  in  this  Act  are  ss.  i,  7,  8,  9,  25,  26,  56,  and  1 10.  | 
By  s.  i  the  Act  is  declared  to  extend  to  all  persons  and  all  places,  as 
well  on  land  as  on  the  high  seas,  over  whom  or  which  the  criminal 

jurisdiction  of  any  of  His  Majesty's  courts  of  justice  erected  or  to  be 
erected  within  the  British  territories  under  the  government  of  the 
United  Company  of  Merchants  of  England  trading  to  the  East  Indies 
does  or  shall  hereafter  extend.  Sections  7,  8,  and  9,  which  relate  to 
accessories,  and  s.  25,  which  relates  to  punishments,  are  apparently 
superseded  as  to  admiralty  cases  by  the  Admiralty  Offences  (Colonial) 
Act,  1849  (12  &  13  Viet.  c.  96),  and  the  Admiralty  Jurisdiction  (India) 
Act,  1 860  (23  &  24  Viet.  c.  88)  (see  The  Queen  Empress  v.  Barton,  I.  L.  R. 
16  Cal.  238),  and  as  to  other  cases  by  the  Indian  Codes. 

Section  26  lays  down  a  rule  for  interpreting  criminal  statutes,  corre- 
sponding to  the  rule  embodied  for  India  in  the  General  Clauses  Act  of 

1897,  and  for  the  United  Kingdom  in  the  Interpretation  Act,  1889. 
Section  56  extends  to  British  India  the  provisions  previously  enacted 

for  England  by  9  Geo.  IV,  c.  31,  s.  8,  with  respect  to  offences  committed 
in  two  different  places,  or  partially  committed  in  one  place  and  completed 

in  another,  but  has  been  held  not  to  make  any  person  liable  to  punish- 
ment for  a  complete  offence  who  would  not  have  been  so  liable  before. 

See  Nga  Hoong  v.  Reg.,  7  Moo.  Ind.  App.  72, 7  Cox  C.C.  489.  In  this  case 
some  Burmese  native  subjects  of  the  East  India  Company  committed 
a  murder  on  the  Cocos  Islands,  which  were  then  uninhabited  islands 

in  the  Bay  of  Bengal,  within  the  limits  of  the  Company's  charter.  They 
were  convicted  under  the  Act  of  1 828  by  the  supreme  court  of  Calcutta, 
but  the  conviction  was  reversed  by  the  Privy  Council.  It  was  held 
that  the  place  in  which  the  offence  was  committed  was,  but  the  offenders 
personally  were  not,  within  the  jurisdiction  conferred  by  the  statute, 
and  that  the  object  of  the  statute  was  only  to  apply  to  the  East  Indies 
the  enactment  previously  passed  for  England. 

Section  no  of  the  Act  of  1828  has  been  repealed,  except  so  far  as 
it  is  in  force  in  the  Straits  Settlements. 

The  Admiralty  Offences  (Colonial)  Act,  1849  (12  &  13  Viet.  c.  96), 
enacts  that  if  any  person  within  any  colony  (which  is  to  include  British 
India,  23  &  24  Viet.  c.  88,  s.  i)  is  charged  with  the  commission  of  any 
offence  committed  upon  the  sea  or  in  any  haven,  river,  creek,  or  place 
where  the  admiral  has  jurisdiction,  or  being  so  charged  is  brought  for 
trial  to  any  colony,  all  magistrates,  justices  of  the  peace,  public  prose- 

cutors, juries,  judges,  courts,  public  officers,  and  other  persons  in  the 
colony  are  to  have  the  same  jurisdiction  and  authority  with  respect  to 
the  offence  as  if  the  offence  had  been  committed  upon  any  waters  situate 
within  the  limits  of  the  local  jurisdiction  of  the  courts  of  criminal 
justice  of  the  colony. 

The  Act  further  enacts  (s.  3)  that  where  any  person  dies  in  any  colony 
of  any  stroke,  poisoning,  or  hurt,  having  been  feloniously  stricken, 
poisoned,  or  hurt  upon  the  sea,  or  in  any  haven,  river,  creek,  or  place 
where  the  admiral  has  jurisdiction,  or  at  any  place  out  of  the  colony, 
every  offence  committed  in  respect  of  any  such  case,  whether  amounting 
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to  the  offence  of  murder  or  of  manslaughter,  or  of  being  accessory  before 
the  fact  to  murder,  or  after  the  fact  to  murder  or  manslaughter,  may 
be  dealt  with  and  punished  in  the  colony  as  if  the  offence  had  been 
wholly  committed  in  the  colony ;  and  if  any  person  is  charged  in  any 
colony  with  any  such  offence  resulting  in  death  on  the  sea,  or  in  any  such 
haven,  &c.,  the  offence  is  to  be  held  for  the  purposes  of  the  Act  to  have 
been  wholly  committed  upon  the  sea. 

The  Admiralty  Jurisdiction  (India)  Act,  1860  (23  &  24  Viet.  c.  88), 
provides  (s.  2)  that  where  any  person  within  any  place  in  India  is  charged 
with  the  commission  of  any  offence  in  respect  of  which  jurisdiction  is 
given  by  the  Act  of  1 849,  or,  being  so  charged,  is  brought  for  trial  under 
that  Act  to  any  place  in  India,  if  before  his  trial  he  makes  it  appear  that 
if  the  offence  charged  had  been  committed  in  that  place  he  could  have 
been  tried  only  in  the  supreme  court  of  one  of  the  three  presidencies  in 
India,  and  claims  to  be  so  tried,  the  fact  is  to  be  certified,  and  he  is  to 
be  sent  for  trial  and  tried  accordingly. 

The  Indian  High  Courts  Act,  1861  (24  &  25  Viet.  c.  104),  abolished 
the  supreme  courts  at  Calcutta,  Madras,  and  Bombay,  and  the  Com- 

pany's courts  of  appeal  at  those  places,  and  provided  for  the  establish- 
ment by  charter  of  high  courts  at  those  places. 

Under  s.  9,  '  each  of  the  high  courts  to  be  established  under  this 
Act  shall  have  and  exercise  all  such  civil,  criminal,  admiralty  and  vice- 
admiralty,  testamentary,  intestate,  and  matrimonial  jurisdiction, 
original  and  appellate,  and  all  such  powers  and  authority  for  and  in 
relation  to  the  administration  of  justice  in  the  presidency  for  which 
it  is  established,  as  Her  Majesty  may  by  such  letters  patent  as  aforesaid 
grant  and  direct ;  subject,  however,  to  such  directions  and  limitations 
as  to  the  exercise  of  original,  civil,  and  criminal  jurisdiction  beyond 
the  limits  of  the  presidency  towns  as  may  be  prescribed  thereby,  and 
save  as  by  such  letters  patent  may  be  otherwise  directed  ;  and,  subject 
and  without  prejudice  to  the  legislative  powers  in  relation  to  the 
matters  aforesaid  of  the  Governor-General  of  India  in  Council,  the 
high  court  to  be  established  in  each  presidency  shall  have  and  exercise 
all  jurisdiction,  and  every  power  and  authority  whatsoever  in  any 
manner  vested  in  any  of  the  courts  in  the  same  presidency  abolished 
under  this  Act  at  the  time  of  the  abolition  of  such  last-mentioned 

courts.' 
Section  n  declares  that  the  existing  provisions  applicable  to  the 

supreme  courts  are  to  apply  to  the  high  courts. 
The  Courts  (Colonial)  Jurisdiction  Act,  1874  (37  &  38  Viet.  c.  27), 

enacts,  by  s.  3,  that  when,  by  virtue  of  any  Act  of  Parliament,  a  person 
is  tried  in  a  court  of  any  colony  (which  by  s.  2  is  to  include  British 
India)  for  any  crime  or  offence  committed  upon  the  high  seas  or  else- 

where out  of  the  territorial  limits  of  the  colony  and  of  the  local  juris- 
diction of  the  court,  or,  if  committed  within  that  local  jurisdiction, 

made  punishable  by  that  Act,  he  shall,  upon  conviction,  be  liable  to 
such  punishment  as  might  have  been  inflicted  upon  him  if  the  crime 

offence  had  been  committed  within  the  limits  of  the  colony  and  of 
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the  local  jurisdiction  of  the  court,  and  to  no  other.  Provided  that  if 
the  crime  or  offence  is  not  punishable  by  the  law  of  the  colony  in  which 
the  trial  takes  place,  the  person  shall,  on  conviction,  be  liable  to  such 
punishment  (other  than  capital  punishment)  as  seems  to  the  court  most 
nearly  to  correspond  to  the  punishment  to  which  he  would  have  been 
liable  if  the  crime  or  offence  had  been  tried  in  England. 

The  Territorial  Waters  Jurisdiction  Act,  1878  (41  &  42  Viet.  c.  73), 
which  was  passed  in  consequence  of  the  decision  in  the  Franconia  case 
(R.  v.  Keyn,  2  Ex.  169),  and  which  extends  to  India,  declares  that  an 
offence  committed  by  a  person,  whether  he  is  or  is  not  a  subject  of 
Her  Majesty,  on  the  open  sea  within  the  territorial  waters  of  Her 

Majesty's  dominions,  is  an  offence  within  the  jurisdiction  of  the  admiral, 
although  it  may  have  been  committed  on  board  or  by  means  of  a  foreign 
ship,  and  the  person  who  committed  the  offence  may  be  arrested,  tried, 
and  punished  accordingly.  Proceedings  for  the  trial  and  punishment 
of  a  person  who  is  not  a  subject  of  Her  Majesty,  and  is  charged  with 
any  such  offence  as  is  declared  by  the  Act  to  be  within  the  jurisdiction 
of  the  admiral,  are  not  to  be  instituted  in  British  India  except  with 

the  leave  of  the  governor-general  or  the  governor  of  the  presidency. 
For  the  purpose  of  any  offence  declared  by  the  Act  to  be  within  the 
jurisdiction  of  the  admiral,  any  part  of  the  sea  within  one  marine  league 

of  the  coast,  measured  from  low-water  mark,  is  to  be  deemed  to  be  open 

sea  within  the  territorial  waters  of  Her  Majesty's  dominions. 
Under  the  Colonial  Courts  of  Admiralty  Act,  1890  (53  &  54  Viet, 

c.  27),  the  Legislature  of  British  India  may  declare  certain  courts  to 
be  colonial  courts  of  admiralty,  and  courts  so  declared  have  the  admir- 

alty jurisdiction  described  in  the  Act.  Under  this  power  the  Legis- 
lature of  India  has,  by  Act  XVI  of  1891,  s.  2,  declared  the  high  courts 

at  Calcutta,  Madras,  and  Bombay,  as  well  as  the  courts  of  the  recorder 
at  Rangoon,  the  Resident  at  Aden,  and  the  district  court  of  Karachi, 
to  be  colonial  courts  of  admiralty. 

The  Merchant  Shipping  Act,  1894  (57  &  58  Viet.  c.  60),  provides, 

by  s.  686,  that  '  where  any  person,  being  a  British  subject,  is  charged 
with  having  committed  any  offence  on  board  any  British  ship  on  the 
high  seas  or  in  any  foreign  port  or  harbour,  or  on  board  any  foreign 
ship  to  which  he  does  not  belong,  or,  not  being  a  British  subject,  is 
charged  with  having  committed  any  offence  on  board  any  British  ship 
on  the  high  seas,  and  that  person  is  found  within  the  jurisdiction  of 

any  court  in  Her  Majesty's  dominions  which  would  have  had  cogniz- 
ance of  the  offence  if  it  had  been  committed  on  board  a  British  ship 

within  the  limits  of  its  ordinary  jurisdiction,  that  court  shall  have  juris- 
diction to  try  the  offence  as  if  it  had  been  so  committed  ;  but  nothing 

in  this  section  is  to  affect  the  Admiralty  Offences  (Colonial)  Act,  1 849.' 
Section  687  of  the  same  Act  provides  that  '  all  offences  against 

property  or  person  committed  in  or  at  any  place,  either  ashore  or 

afloat,  out  of  Her  Majesty's  dominions  by  any  master,  seaman,  or 
apprentice  who,  at  the  time  when  the  offence  is  committed,  is,  or 
within  three  months  previously  has  been,  employed  in  any  British 
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ship,  shall  be  deemed  to  be  offences  of  the  same  nature  respectively, 
and  be  liable  to  the  same  punishments  respectively,  and  be  inquired 
of,  heard,  tried,  determined,  and  adjudged  in  the  same  manner  and 

by  the  same  courts  and  in  the  same  places  as  if  those  offences  had  been 

committed  within  the  jurisdiction  of  the  Admiralty  of  England  ;  and 

the  costs  and  expenses  of  the  prosecution  of  any  such  offence  may  be 
directed  to  be  paid  as  in  the  case  of  costs  and  expenses  of  prosecu- 

tions for  offences  committed  within  the  jurisdiction  of  the  Admiralty 

of  England.' 
It  seems  to  follow  from  these  several  enactments,  and  from  paras.  29 

and  32  of  the  Charters,  that  where  a  chartered  high  court  exercises 

jurisdiction  in  respect  of — 
(1)  an  offence  committed  on  land,   both  the  procedure  and  the 

substantive  law  to  be  applied  are  those  of  British  India,  i.  e.  both 

the  Code  of  Criminal  Procedure  and  the  Penal  Code  apply ; 
(2)  an  offence  committed  at  sea  by  a  native  of  British  India,  the 

position  is  the  same  ;  or 

(3)  an  offence  committed  at  sea  by  any  other  person,  whether  within 
territorial  waters  or  beyond  them, 

the  procedure  is  regulated  by  British  Indian  law,  but  the  nature  of  the 
crime  and  the  punishment  are  determined  by  English  law. 

See  Queen  Empress  v.  Barton,  I.  L.  R.  16  Cal.  238,  and  Mayne, 
Criminal  Law  of  India,  chap.  ii. 

(c)  The  enactment  reproduced  by  this  sub-section  was  probably 

suggested  by  the  Patna  case,  as  to  which  see  Stephen's  Nuncomar  and 
Impei/,  chap.  xii.  In  1873  certain  licensed  liquor- vendors  moved  the 
ligh  court  at  Calcutta  for  a  mandamus  to  compel  the  Board  of  Revenue 

to  issue  rules  prescribing  the  fees  payable  for  liquor  licences,  but  it  was 
leld  that  the  matter  related  wholly  to  the  revenue,  and  that  therefore 

ay  21  Geo.  Ill,  c.  70,  s.  8,  the  high  court  had  no  jurisdiction  (Ee  Audur 

Ihundra  Shaw,  n  Beng.  L.  R.  250).  In  a  later  Madras  case  (1876) 
doubts  were  expressed  as  to  the  extent  to  which  the  enactment  was 

still  in  force,  and,  in  particular,  whether  it  had  not  been  repealed 
except  as  to  land  revenue.  See  Collector  of  Sea  Customs  v.  Panniar 

Ihitkambaram,  I.  L.  R.  i  Mad.  89.  In  any  case  it  applies  only  to  the  juris- 
diction derived  from  the  supreme  court,  i.  e.  to  the  original  jurisdiction. 

102.  Each  of  the  high  courts  has  superintendence  over  Powers  of 

all  courts  for  the  time  being  subject  to  its  appellate  juris-  court  with 

diction,  and  may  do  any  of  the  following  things  ;  that  is  to  g^6^10 
say—  nate courts. 

(a)  call  for  returns  ;  [24  &  25 

(6)  direct  the  transfer  of  any  suit  or  appeal  from  any  such  I(J°  *gcj    -, 
court  to  any  other  court  of  equal  or  superior  jurisdiction  ; 

(c)  make  and  issue  general  rules  for  regulating  the  practice 

and  proceedings  of  such  courts  ; 
1691  T 



274 GOVERNMENT   OF   INDIA 

Exercise 
of  jurisdic 
tion  by 
single 
judges  or 
division 
courts. 

[24  &  25 
Viet.  c. 
104,  ss. 
13, 14.] 

Power  for 
Governor- 
General  in 
Council  to 
alter  local 
limits  of 

jurisdic- 
tion of 

high 
courts. 

[28  &  29 
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ss-  3, 

(d)  prescribe  forms  for  any  proceedings  in  such  courts,  ane 

for  the  mode  of  keeping  any  books,  entries,  or  account 

by  the  officers  of  any  such  courts  ;   and 

(e)  settle  tables  of  fees  to  be  allowed  to  the  sheriff,  attorneys 
and  all  clerks  and  officers  of  such  courts. 

Provided  that  all  such  rules,  forms,  and  tables  require  tl 

previous  approval,  in  the  case  of  the  high  court  at  Calcutta, 

the  Governor-General  in  Council,  and  in  other  cases,  of  t] 
local  Government  (a). 

(a)  As  to  the  relations  of  the  high  courts  to  the  subordinate  court 
see  further  above,  pp.  153,  163. 

103. — (i)  Subject   to   any   law   made   by  the   Governoi 
General  in  Council,  each  high  court  may  by  its  own  rule 

provide  as  it  thinks  fit  for  the  exercise,  by  one  or  more  judges 

or  by  division  courts  constituted  by  two  or  more  judges,  of  the 

high  court,  of  the  original  and  appellate  jurisdiction  veste 
in  the  court. 

(2)  The  chief  justice  of  each  high  court  determines  what 

judge  in  each  case  is  to  sit  alone,  and  what  judges  of  the 

court,  whether  with  or  without  the  chief  justice,  are 
constitute  the  several  division  courts. 

104. — (i)  («)  The  Governor-General  in  Council  may 
order  transfer  any  territory  or  place  from  the  jurisdiction 

one  to  the  jurisdiction  of  any  other  of  the  high  courts,  ai 

authorize  any  high  court  to  exercise  all  or  any  portion  of  il 

jurisdiction  in  any  part  of  British  India  not  included  withii 

the  limits  for  which  the  high  court  was  established  (6),  ane 

also  to  exercise  any  such  jurisdiction  in  respect  of  Christian  (c) 

subjects  of  His  Majesty  resident  in  any  part  of  India  outside 
British  India  (d). 

(2)  The  Governor-General  in  Council  must  transmit  to  the 
Secretary  of  State  an  authentic  copy  of  every  order  made 
under  this  section. 

(3)  His   Majesty   may   signify,  through   the   Secretary   ol 

State  in  Council,  his  disallowance  of  any  such  order,  and  sucl 
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disallowance  makes  void  and  annuls  the  order  as  from  the  day 

on  which  the  governor-general  makes  known  by  proclama- 
tion or  by  signification  to  his  council  that  he  has  received 

notification  of  the  disallowance,  but  no  act  done  by  any  high 

court  before  such  notification  is  invalid  by  reason  only  of  such 
disallowance. 

(4)  Nothing  in  this  section  affects  any  power  of  the  Governor- 
General  in  Council  in  legislative  meetings. 

(a)  As  to  the  object  and  construction  of  this  section,  see  Minutes  by 
Sir  H.  S.  Maine,  No.  45. 

(&)  For  orders  made  under  this  provision,  see  Notifications,  Nos.  178, 
180,  181,  of  September  23,  1874  ;  Mayne,  Criminal  Lawof  India,  p.  258. 
It  would  seem  that  s.  3  of  the  Act  of  1865  (reproduced  by  this  provision) 

only  empowered  the  governor-general  to  make  an  order  transferring 
any  territory  from  the  jurisdiction  of  one  court  to  the  jurisdiction  of 
another,  and  that  the  second  branch  of  the  section  was  only  to  enable 

the  governor-general  to  authorize  the  court  to  which  such  transfer  was 
made  to  exercise  jurisdiction.  If  this  is  so,  the  Governor-  General  in 
Council  could  not  either  by  order  or  legislation  extend  the  local  and 
personal  jurisdiction  of  the  high  court  at  Allahabad  over  the  province 
of  Oudh,  or  authorize  two  of  the  judges  of  the  high  court  to  sit  at 

Lucknow  to  try  cases  arising  in  Oudh,  or  empower  the  Judicial  Com- 
missioner of  Oudh  to  transmit  cases  from  Oudh  for  trial  at  Allahabad 

by  judges  ot  the  high  court  there.  By  s.  2  of  the  Indian  High  Courts 
Act,  1911  (i  &  2  Geo.  V,  c.  1  8)  power  is  now  given  in  certain  cases  to 
alter  by  letters  patent  the  local  jurisdiction  of  a  high  court. 

(c)  '  The   comprehensive    term    "  Christian  "   was   doubtless    used 
because  it  might  be  convenient  to  give  a  particular  high  court  matri- 

monial and  testamentary  jurisdiction  over  all  Christian  subjects.' 
Minutes  by  Sir  H.  S.  Maine,  Nos.  44,  45. 

(d)  i.e.  in  Native  States.     See  s.  124. 

105.  —  (i)  Subject   to   any  law   made   by  the   Governor-  Exemp- tion from 

General  in  Council  (a),  the  governor-general  and  each  of  the  jurisdic- 

governors  of  Bengal,  Madras,  and  Bombay,  and  each  of  the 

members  of  their  respective  councils,  is  not— 
(a)  subject  to  the  original  jurisdiction  of  any  high  court  capacity. 

by  reason  of  anything  counselled,  ordered,  or  done  by  any  mj  c°6'3> 
of  them,  in  his  public  capacity  only  ;  nor  21  Gee/7 

(6)  liable  to  be  arrested  or  imprisoned  in  any  suit  or  pro-  HI.  c.  70, S,  I  . 

ceeding  in  any  high  court  acting  in  the  exercise  of  its  37  Geo. 
,  .     .   ,.  ,.  Ill,  c.  142, 

original  jurisdiction  ;   nor  8>  TI 
T  2 
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39&40 
Geo.  Ill, 
c.  79,  s.  3. 
4  Geo.  IV, 
0.71,8.7.] 

(c)  subject  to  the  original  criminal  jurisdiction  of  any 

court  in  respect  of  any  misdemeanour  at  common  law, 

under  any  Act  of  Parliament,  or  in  respect  of  any  act  whic] 

if  done  in  England  would  have  been  a  misdemeanour. 

(2)  The  exemption  under  this  section  from  liability  to  arm 

and  imprisonment  extends  also  to  the  chief  justices  and  oth( 

judges  of  the  several  high  courts. 

(a)  The  enactments  reproduced  by  this  section  apply  only  to  the 
original  jurisdiction  of  the  high  courts,  and  are  not  excepted  from  the 

legislative  power  of  the  governor-general's  council  by  24  &  25  Viet, 
c.  67,  s.  22.  The  exemptions  from  jurisdiction  granted  by  21  Geo.  Ill, 
c.  70,  and  reproduced  in  this  section,  were  granted  in  consequence  of 
the  proceedings  in  the  Cossijurah  case.  See  above,  p.  54  ;  Mayne, 
Criminal  Law  of  India,  3rd  edition,  p.  326  ;  and  Jehangir  v.  Secretary 
of  State  for  India,  I.  L.  R.  27  Bom.  189. 

106.  Subject  to  any  law  made  by  the  Governor-General 

in  Council,  the  order  in  writing  of  the  Governor- General  in 

Council  for  any  act  is  in  any  proceeding,  civil  or  criminal,  in 

any  high  court  acting  in  the  exercise  of  its  original  jurif 

diction,  a  full  justification  of  the  act,  except  so  far  as  the 

extends  to  any  [European]  British  subject  of  His  Majesty  (a) 

but  nothing  in  this  section  exempts  the  governor-general, 
]  any  member  of  his  council,  or  any  person  acting  under  theii 

orders,  from  any  proceedings  in  respect  of  any  such  act  befoi 

any  competent  court  in  England. 

(a)  The  expression  in  the  Act  of  1780  is  'British  subjects,'  whic 
of  course  must  be  construed  in  the  narrower  sense.  As  to  the  circui 

stances  out  of  which  this  enactment  arose,  see  above,  pp.  54  foil.,  am 

Mill's  British  India,  iv.  373-375  ;  Cowell's  Tagore  Lectures,  p.  72 
Nuncomar  and  Impey,  ii.  189.  As  to  the  limitations  formerly  im] 
on  the  powers  of  the  Indian  Governments  in  dealing  with  Europe* 
British  subjects,  see  In  re  Ameer  Khan,  6  B.  L.  R.  446,  and  the  not 
on  ss.  63  and  79  of  this  Digest.  The  enactments  reproduced  by  tl 
section  do  not  apply  to  the  Governments  of  Madras  and  Bombay 
They  are  applied  to  the  existing  high  courts  by  the  conjoint  operatic 
of  39  &  40  Geo.  Ill,  c.  79,  s.  3  ;  4  Geo.  IV,  c.  7 1 ,  s.  7  ;  and  24  &  25  Vic 
c.  104,  s.  1 1,  but  appear  to  affect  only  the  original  jurisdiction  of  tl 
high  courts. 

Procedure      107« — (i)  (»)  Subject  to  any  law  made  by  the  Governoi 
in  case  of   ̂   ,    .       ~ 
oppres-      General  in   Council,   if   any   person   makes   a   complaint 

Written 
order  by 
governor 
general  a 
justifica- tion for 
any  act 
in  any 
court  in 
India. 
[21  Geo. 
Ill,  c.  70 
88.  2,  3,  4. 
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writing,  and  011  oath,  to  the  high  court  at  Calcutta  of  any  sion,  &c., 

oppression  or  injury  alleged  to  have  been  caused  by  any  order  nor?gene- 
of   the   governor-general,    or   any   member   of   his   council,  ral°rhis 

'    council, 

and  gives  security  to  the  satisfaction  of  the  high  court  to  [21  Geo. 

prosecute  his  complaint  by  indictment,  information,  or  ss.  r^.i  ' 
action  before  a  competent  court  in  Great  Britain  within 

two  years  from  the  making  of  the  same  or  from  the  return 

into  Great  Britain  of  the  person  complained  against,  he 

is  entitled  to  have  a  true  copy  of  any  order  of  which  he 

complains  produced  before  the  high  court,  and  authenticated 

by  the  court,  and  he  and  the  persons  against  whom  he  com- 

plains may  examine  witnesses  on  the  matter  of  the  complaint. 

(2)  The  high  court  must,  if  necessary,  compel  the  atten- 
dance and  examination  of  witnesses  in  any  such  case  in  the 

same  manner  as  in  other  criminal  or  civil  proceedings. 

(3)  Sections  forty  to  forty-five  of  the  East  India  Company  13  Geo. 
Act,  1772,  apply  in  the  case  of  proceedings  under  this  section 

as  in  the  case  of  the  proceedings  referred  to  in  those  sections. 

(a)  The  provision  reproduced  by  this  section  has  remained  a  dead 
letter  from  the  date  of  its  enactment,  appears  to  be  unnecessary,  and 
could  be  repealed  by  Indian  legislation.  It  does  not  apply  to  the 
Madras  High  Court,  Ee  Wallace,  I.  L.  R.  8  Mad.  24. 

The  sections  referred  to  in  sub-section  (3)  give  jurisdiction  to  the 

Court  of  King's  Bench,  now  the  High  Court,  and  provide  for  the 
taking  of  evidence  in  India,  and  its  admissibility  in  England. 

Law  to  be  administered. 

108«  Subject  to  any  law  made  by  the  Governor-General  in  Law  to  bo 
Council,  the  high  courts,  in  the  exercise  of  their  original  teredin 

jurisdiction  in  suits  against  inhabitants  of  Calcutta,  Madras,  ̂ erit- 

or  Bombay,  as  the  case  may  be,   shall,  in  matters  of  in-  ance  and 

succes- heritance  and  succession  to  lands,  rents,  and  goods,  and  in  8i0n. 

matters  of  contract  and  dealing  between  party  and  party,  when  gj  cec 
both  parties  are  subject  to  the  same  personal  law  or  custom  7°»  *•  I7> 
having  the  force  of  law,  decide  according  to  that  personal  III,  c. 

law  or  custom,  and  when  the  parties  are  subject  to  different 

personal  laws  or  customs  having  the  force  of  law,  decide  accord  • 
ing  to  the  law  or  custom  to  which  the  defendant  is  subject. 



278  GOVERNMENT   OF   INDIA  [ci 

This  section  reproduces  the  enactments  marginally  noted  so  far 
they  appear  to  represent  existing  law.     The  qualifying  words  at  tl 
beginning  of  the  clause  represent  existing  law,  the  enactments  margii 
ally  noted  being,  under  24  &  25  Viet.  c.  67,  s.  22,  capable  of  being  alter 
by  Indian  legislation. 

In  Warren  Hastings's  celebrated  plan  for  the  administration 
justice,  proposed  and  adopted  in  1772,  when  the  East  India  Compc 
first  took  upon  themselves  the  entire  management  of  their  territory 

in  India,  the  twenty-third  rule  specially  reserved  their  own  laws  to  the 

natives,  and  provided  that '  Moulavies  or  Brahmins  '  should  respectively 
attend  the  courts  to  expound  the  law  and  assist  in  passing  the  decree. 

Subsequently,  when  the  governor-general  and  council  were  invested 
by  Parliament  with  the  power  of  making  regulations,  the  provisions 

and  exact  words  of  Warren  Hastings's  twenty-third  rule  were  intro- 
duced into  the  first  regulation  enacted  by  the  Bengal  Government 

for  the  administration  of  justice.  This  regulation  was  passed  on 
April  17,  1780. 

By  section  27  of  this  regulation  it  was  enacted  '  that  in  all  suits 
regarding  inheritance,  marriage,  and  caste,  and  other  religious  usages 
or  institutions,  the  laws  of  the  Koran  with  respect  to  Mahomedans, 
and  those  of  the  Shaster  with  respect  to  Gentoos,  shall  be  invariably 

adhered  to.'  This  section  was  re-enacted  in  the  following  year,  in  the 
revised  Code,  with  the  addition  of  the  word  '  succession.'  Section  i 
of  the  Act  of  1781  constitutes  the  first  express  recognition  of  Wa: 

Hastings's  rule  in  the  English  Statute  Law.  Enactments  to  the  sa 
effect  have  since  been  introduced  into  numerous  subsequent  Engli 
statutes  and  Indian  Acts, — see,  for  example,  37  Geo.  Ill,  c.  142,  s.  13 
Bombay  Regulation  IV  of  1827,  s.  26  ;  Act  IV  of  1872,  s.  5  (Punja 
as  amended  by  Act  XII  of  1878  ;  Act  III  of  1873,  s.  16  (Madras) ;  A 
XX  of  1875,  s-  5  (Central  Provinces) ;  Act  XVIII  of  1876,  s.  3  (Oudh) 
Act  XII  of  1887,  s.  37  (Bengal,  North-Western  Provinces,  and  Assam) 
Act  XI  of  1889,  s.  4  (Lower  Burma).  See  also  clauses  19  and  20  of  t 
Charter  of  1865  of  the  Bengal  High  Court,  the  corresponding  claus 
of  the  Madras  and  Bombay  Charters,  and  clauses  13  and  14  of  th 
Charter  of  the  North-Western  Provinces  High  Court. 

The  effect  of  21  Geo.  Ill,  c.  70,  s.  17,  is  explained  in  Sarlcies 
Prosonno  Mayi  Dasi,  I.  L.  R.  6  Cal.  794  (application  for  dower  by  i 
widow  of  an  Armenian),  and  Jagat  Mohini  Dasi  v.  Dwarkanath  Beisak 
I.  L.  R.  8  Cal.  582  (where  it  was  held  that  there  was  no  question 
succession  or  inheritance). 

The  Indian  Contract  Act  (IV  of  1872)  contains  a  saving  (s.  2)  for  an 
statute,  Act,  or  regulation  not  thereby  expressly  repealed.  T 
saving  has  been  held  to  include  the  enactment  reproduced  by  thi 
section,  under  which  matters  of  contract  are,  within  the  presidenc; 

towns,  but  not  elsewhere,  directed  to  be  regulated  by  the  personal  la- 
of  the  party,  and  thus,  paradoxically  enough,  certain  rules  of  Hind 
law  have  maintained  their  footing  in  the  last  part  of  British  Indi 
where  they  might  have  been  expected  to  survive.  See  Nobin  Chund< 
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Banner jee  v.  Romesh  Chunder  Ghose,  I.  L.  R.  14  Cal.  781,  where  it  was 
held  that  the  custom  of  damdupat  (Law  Quarterly  Review  for  1896, 
p.  45)  was  still  in  force  in  Calcutta.  If,  however,  any  native  law  or 
custom  is  clearly  inconsistent  with  the  terms  of  the  Contract  Act,  it 
would  be  held  to  be  repealed.  See  Madhub  Chunder  Poramanick  v. 
Rajcoomar  Doss,  14  Beng.  Law  Rep.  76. 

The  leading  case  on  the  extent  to  which  English  law  has  been  intro- 
duced into  India  is  the  Mayor  of  Lyons  v.  East  India  Company  (1836), 

reported  1  Moo.  P.  C.  1 76,  and  also,  with  useful  explanatory  and  illus- 
trative matter,  3  State  Trials,  N.  S.  647.  The  Judicial  Committee  in 

this  case  laid  down  the  principle  that  the  general  introduction  of 
English  law  into  a  conquered  or  ceded  country  does  not  draw  with  it 
such  parts  as  are  manifestly  inapplicable  to  the  circumstances  of  the 
settlement,  and  decided  in  particular  that  the  English  law  incapaci- 

tating aliens  from  holding  real  property  to  their  own  use  and  trans- 
mitting it  by  devise  or  descent  had  never  been  expressly  introduced 

into  Bengal,  and  that  the  Statute  of  Mortmain,  9  Geo.  II,  c.  36,  did 
not  apply  to  India.  See  also  the  famous  judgement  of  Lord  Stowell 
in  The  Indian  Chief,  (1800)  3  Rob.  Adm.  12  at  pp.  28,  29  (quoted 
below,  p.  384);  Freeman  v.  Fairlie,  (1828)  I  Moo.  Ind.  App.  304, 
2  State  Trials,  N.  S.  1000  ;  Advocate-General  of  Bengal  v.  Ranee  Sur- 
nomoye  Dossee,  (1863)  2  Moo.  P.  C.,  N.  S.  22  (law  as  to  forfeiture  for 
suicide) ;  and  Ram  Coomar  Coondoo  v.  Chunder  Canto  Mookerjee, 
(1876)  L.  R.  2  App.  Gas.  186  (law  as  to  maintenance  and  champerty). 
And  as  to  the  effect  of  successive  charters  in  introducing  English  law 

into  India,  see  above,  p.  34  ;  Morley's  Digest,  Introduction,  pp.  xi, 
xxiii ;  and  Mr.  Whitley  Stokes's  preface  to  the  first  edition  of  the  older 
statutes  relating  to  India  (reprinted  in  the  edition  of  1881.}. 

Advocate-General. 

109.— (i)  His  Majesty  may,  by  warrant  under  his  Royal  ̂ ent^nd 
Sign  Manual,  appoint  an  advocate-general  for  each  of  the  powers  of 

advocate- presidencies  of  Bengal,  Madras,  and  Bombay  (a),  general. 

[53  Geo. 
(2)  The  advocate-general  for  each  of  those  presidencies  may  III,  c.  155, 

take  on  behalf  of  His  Majesty  such  proceedings  as  may  be  2I  &  '22 

taken  by  His  Majesty's  Attorney- General  in  Englandt(6).         Sf'8C2    i 
(a)  The  advocate-general  for  Bengal  is  a  law  officer  of  the  Govern- 

ment of  India. 

(6)  See  Secretary  of  State  for  India  v  Bombay  Landing  and  Shipping 
Company,  5  Bom.  H.  C.  R.  0.  C.  J.,  42,  and  Act  V  of  1898,  ss.  194  (2), 
333- 



280  GOVERNMENT   OF   INDIA  [CH. 

PART  X. 

ECCLESIASTICAL  ESTABLISHMENT  . 

Jurisdic-  110.  —  (i)  The  bishops  of  Calcutta,  Madras,  and  Bombay  (< 
of  Indian  have  and  may  exercise  such  ecclesiastical  jurisdiction  ai 

bishops,  episcopal  functions  as  His  Majesty  may,  by  letters  patent 
111,0.155,  direct  for  the  superintendence  and  good  government  of  tl 

3&4Wili.  ministers  of  the  Church  of  England  within  their  respectr 

2&£  Ceases. 
(2)  The  Bishop  of  Calcutta  is  the  metropolitan  bishop  in 

India,  subject  nevertheless  to  the  general  superintendence  and 

revision  of  the  Archbishop  of  Canterbury. 

(3)  Each  of  the  bishops  of  Madras  and  Bombay  is  subject 

to  the  Bishop  of  Calcutta  as  such  metropolitan,  and  must  at 

the  time  of  his  appointment  to  his  bishopric  or  at  the  time  of 

his  consecration  as  bishop  take  an  oath  of  obedience  to  the 

Bishop  of  Calcutta  in  such  manner  as  His  Majesty  by  letters 

patent  may  be  pleased  to  direct  (6). 

(4)  His  Majesty  may,  by  letters  patent,  vary  the  limits 

the  dioceses  of  Calcutta,  Madras,  and  Bombay. 

[37  &  38         (5)  Nothing  in  this  Digest  or  in  any  such  letters  pa' Vi 

.i\_/ V 

;; 

ops 

Viet.  0.77,  ag  aforesaid  prevents  any  person  who  is  or  has  been  bishop  of 
any  diocese  in  India  from  performing  episcopal  functions,  not 

extending  to  the  exercise  of  jurisdiction,  in  any  diocese 

reputed  diocese  at  the  request  of  the  bishop  thereof. 
(a)  The  bishops  of  Calcutta,  Madras,  and  Bombay  are  the  o 

Indian  bishops  who  are  referred  to  in  the  Acts  relating  to  India.  Bisho 
have  also  been  appointed,  under  letters  patent  or  otherwise,  for  Chota 
Nagpore,    Lahore,    Lucknow,    Nagpur,    Rangoon,    Tinnevelly, 
Travancore,  and  an  assistant  bishop  has  been  appointed  in  Madras. 

(6)  As  to  these  oaths,  see  28  &  29  Viet.  c.  122,  and  31  &  32  Vi 
c.  72,  s.  14.  Under  37  &  38  Viet.  c.  77,  s.  12,  the  archbishops 
Canterbury  or  York  may,  in  consecrating  any  person  to  the  office 
bishop  for  the  purpose  of  exercising  episcopal  functions  elsewhere  th 
in  England,  dispense  with  the  oath  of  due  obedience  to  the  archbisho 

Power  to       HI*  —  C1)  The  Bishop  of  Calcutta  may  admit  into  the  hoi; 

admit  to    orders  of  deacon  or  priest  any  person  whom  he,  on  examin 
orders.       tion,  deems  duly  qualified  specially  for  the  purpose  of  taki 
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on  himself  the  cure  of  souls,  or  officiating  in  any  spiritual  UGeo.IV, 

capacity  within  the  limits  of  the  diocese  of  Calcutta,  and         ' 
residing  therein. 

(2)  The  deposit  with  the  bishop  of  a  declaration  of  such 

a  purpose,  and  a  written  engagement  to  perform  the  same, 

signed  by  the  person  seeking  ordination,  is  a  sufficient  title 
with  a  view  to  his  ordination. 

(3)  It  must  be  distinctly  stated  in  the  letters  of  ordination 

of  every  person  so  admitted  to  holy  orders  that  he  has  been 
ordained  for  the  cure  of  souls  within  the  limits  of  the  diocese 

of  Calcutta  only. 

(4)  Unless  a  person  so  admitted  is  a  British  subject,  he 

is  not  required  to  take  the  oaths  and  make  the  subscriptions 

which  persons  ordained  in  England  are  required  to  take  and 

make  (a). 

(a)  The  enactment  reproduced  by  this  section  appears  to  apply 
only  to  the  Bishop  of  Calcutta,  and  is  probably  unnecessary,  as  being 
covered  by  the  general  language  of  the  letters  patent  enabling  the 
Bishop  of  Calcutta  to  perform  all  the  functions  peculiar  and  appropriate 
to  the  office  of  bishop  within  the  diocese  of  Calcutta. 

112.  If  any  person  under  the  degree  of  bishop  is  appointed  Consecra- 

to  the  bishopric  of  Calcutta,  Madras,  or  Bombay,  being  at  the  person 

time  of  his  appointment  resident  in  India,  the  Archbishop  of  ̂ f^tm 
Canterbury,  if  so  required  to  do  by  His  Majesty  by  letters  pointed  to bishopric, 
patent,  may  issue  a  commission  under  his  hand  and  seal,  [3  &  4 

directed    to    the    two    remaining    bishops,    authorizing   and  c>  g^  g  ' 
charging  them  to  perform  all  requisite  ceremonies  for  the  99-] 
consecration  of  the  person  so  to  be  appointed. 

113. — (i)  There  may  be  paid  to  the  bishops  and  arch-  Salaries 

deacons  of  Calcutta,  Madras,  and  Bombay,  out  of  the  revenues  ances  of 

of  India,   such  salaries  (a)    and   allowances   (6)  as  may  be  ̂nd  arch- 

fixed  by  the  Secretary  of  State  in  Council,  but  any  power  deacons. 

[_53  V*GO. 

of  alteration  under  this  enactment  shall  not  be  exercised  111,0.155, 

so  as  to  impose  any  additional  charge  on  the  revenues  of  4  oSl  iyt 
India. 
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c.  71,  ss.  (2)  There  are  to  be  paid  out  of  the  revenues  of  India  the 

3&4'  expenses  of  visitations  of  the  said  bishops,  and  of  the  providing 
c  8  a  suitable  house  for  the  residence  of  the  Bishop  of  Calcutta  (c), 

90,  96,  97,  but  no  greater  sum  may  be  issued  on  account  of  those  expen 
ioi.  than  is  allowed  by  the  Secretary  of  State  in  Council. c  &  6 
Viet  c  W  W  *°  tne  existmg  salaries,  see  note  on  s.  80. 
119,  ss.  (b)  Pensions,  as  distinguished  from  allowances,  appear  to  be  still  paid 
3,  4-.          under  4  Geo.  IV,  c.  71,  s.  3,  6  Geo.  IV,  c.  85,  s.  15,  and  3  &  4  Will.  IV, 
43  Viet.  c.  c  g  ̂  g>  ̂ 6}  and  not  umler  43  Viet.  c.  3,  s.  3.     But  it  seems  hardly  worth 

while  to  reproduce  here  the  specific  provisions  about  bishops'  pensions 
or  about  payments  to  representatives  of  deceased  bishops. 

(c)  The  statutory  obligation  to  provide  a  house  for  the  Bishop  of 
Calcutta  is  exhausted,  but  it  may  have  been  construed  as  including  an 
obligation  to  maintain  his  house. 

Furlough  114.  His  Majesty  may  make  such  rules  as  to  the  leave  of 

[34  &  35  absence  of  the  bishops  of  Calcutta,  Madras,  or  Bombay,  on  fur- 
Vict.  c.  lough  or  medical  certificate  as  seem  to  His  Majesty  expedient. 

Establish-  115. — (i)  Two  members  of  the  establishment  of  chaplains 

chaplains  maintained  in  each  of  the  presidencies  of  Bengal,  Madras,  and 
of  Church  Bombay  must  always  be  ministers  of  the  Church  of  Scotland, of  Scot- 

land,         and  are  entitled  to  have  from  the  revenues  of  India  such 

Will.  IV,    salary  as  is  from  time  to  time  allotted  to  the  military  chapl 

102  5i  8       *n  ̂ e  several  presidencies. 
(2)  The  ministers  so  appointed  chaplains  must  be  ordained 

and  inducted  by  the  presbytery  of  Edinburgh  according  to  the 

forms  and  solemnities  used  in  the  Church  of  Scotland,  and  are 

subject  to  the  spiritual  and  ecclesiastical  jurisdiction  in  all 

things  of  the  presbytery  of  Edinburgh,  whose  judgements  are 

subject  to  dissent,  protest,  and  appeal  to  the  Provincial  Synod 

of  Lothian  and  Tweeddale  and  to  the  General  Assembly  of 
the  Church  of  Scotland. 

Saving  as       116.  Nothing  in  this  Digest  prevents  the  Governor-General 

to  Chris-8  i*1  Council  from  granting,  with  the  sanction  of  the  Secretary 
tians.         of  State  in  Council,  to  any  sect,  persuasion,  or  community  of 
Will.  IV,    Christians,  not  being  of  the  Church  of  England  or  Church  of 

102.]  8       Scotland,  such  sums  of  money  as  may  be  expedient  for  the 
purpose  of  instruction  or  for  the  maintenance  of  places  of 
worship. 
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PART  XI. 

OFFENCES,  PENALTIES,  AND  PROCEDURE. 

117.  If  any  person  holding  office  under  the  Crown  in  India  Certain 

loes  any  of  the  following  things  ;   that  is  to  say,  —  misde- 

(1)  If  he  oppresses  any  of  His  Majesty's  subjects  (a)  within  oppres^' 
his  jurisdiction  or  in  the  exercise  of  his  authority  ;  sion- 

[10  Geo. 
(2)  If  (except  in  case  of  necessity,  the  burden  of  proving  in»  c-  47  » 

s.  4*  J 

which  shall  be  on  him)  he  wilfully  disobeys  or  wilfully  Wilful  dis- 

omits,  forbears,   or  neglects  to  execute  any  orders  or 

instructions  of  the  Secretary  of  State  ; 

(3)  If  he  is  guilty  of  any  wilful  breach  of  the  trust  and 

duty  of  his  office  and  employment  ;  c.  85,  s. 

(4)  If,   being  the  governor-general,   or  a  governor,   or  a  Breach  of 

member  of  the  council  of  the  governor-general  or  of  a  [33  Geo. 

governor,  or  being  a  person  employed  or  concerned  in  the  s  £^  • 
collection  of  revenue  or  the  administration  of  justice  in  InS,4™- 

the  presidency  of  Bengal  or  the  province  of  Bihar  and  c.  85,  s. 

Orissa,  he  is  concerned  in  or  has  any  dealings  or  trans-  Trading. 

actions  by  way  of  traffic  or  trade  within  any  of  the  t33  Geo.^ 
provinces  of  India  or  other  parts  [otherwise  than  as  s.  137. 3  &  4 

a  shareholder  in  any  joint-stock   company  or  trading  will.  IV, 

corporation]  ;  °'6  -j5' 
(5)  If  he  accepts  or  receives  for  his  own  use,  in  the  discharge 

of  his  office,  any  gift,  gratuity,  or  reward,  pecuniary  or  E*3  Ge°- 
otherwise  [except  in  accordance  with  rules  made  by  the  ss.  23,  24, 

Secretary  of  State  as  to  the  receipt  of  presents],  and  33  Geo. 

except  in  the  case  of  fees  paid  to  barristers,  physicians,  j^1'^'  |*' 
surgeons,  and  chaplains  in  the  way  of  their  respective  3  &  4 Will.  IV, 

professions  ;  c.  85,  s. 

tie  is  guilty  of  a  misdemeanour. 

If  a  person  is  convicted  of  having  accepted  or  received  any 

such  gift,  gratuity,  or  reward,  the  court  may  order  that  the 

^ift,  gratuity,  or  reward,  or  any  part  thereof,  be  restored  to 
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the  person  who  gave  it,  and  that  the  whole  or  any  part  of  any 

fine  imposed  on  the  offender  be  paid  or  given  to  the  prosecutoi 

or  informer,  as  the  court  may  direct  (6). 

(a)  The  expression  'His  Majesty's  subjects'  in  the  Act  of   i/7c 
(10  Geo.  Ill,  c.  47,  s.  4)  was  used  at  a  time  when  it  was  very  doubtful 
how  far  the  sovereignty  of  the  British  Crown  extended  over  natives  ol 
India,  at  all  events  outside  the  presidency  towns,  and  was  possibly] 
intended  to  be  used  in  the  narrower  sense  formerly  attributed  to  thf  j 

expression  '  British  subjects.'     See  note  (c)  on  s.  63  above. 
(6)  This  section  reproduces  with  as  much  exactness  as  seems  practic- 

able the  several  enactments  noted  in  the  margin.  In  many  cases! 

enactments  dealing  with  the  same  offence  use  different  language,  and  j 
apply  to  different  classes  of  persons.  The  provisions  reproduced  from  ] 
3  &  4  Will.  IV,  c.  85,  cannot  be  altered  by  Indian  legislation.  See 
24  &  25  Viet.  c.  67,  s.  22. 

The  words  '  otherwise  than  as  a  shareholder  in  any  joint- stoct 
company  or  trading  corporation,'  and  '  except  in  accordance  with  rules 
made  by  the  Secretary  of  State  as  to  the  receipt  of  presents,'  do  no1 
occur  in  the  enactments  reproduced,  but  represent  the  limitations 
placed  in  practice  on  the  extremely  general  language  of  the  enactmnts. 

Similar  prohibitions  of  trading  or  lending  money  are  contained 
in  enactments  of  the  Indian  legislatures.  See,  e.  g.,  Act  XV  of  184? 
(trading  by  officers  of  chartered  courts) ;  Act  II  of  1874,  s.  10  (by 
administrator-general) ;  Acts  VII  of  1878,  s.  74,  and  XIX  of  1881. 
s-  73  (by  forest  officers) ;  Acts  V  of  1861,  s.  10,  XXIV  of  1859,  s.  19 ; 
Bombay  Act  VII  of  1867,  s.  n  (by  police  officers) ;  Acts  XI  of  1876, 
s.  34,  and  V  of  1879,  s.  3  (by  officers  of  presidency  banks) ;  Act  XVIII 
of  1 88 1,  s.  155  ;  Bombay  Act  V  of  1879,  s.  31  ;  Madras  Regulation  ] 
of  1803,  s.  40  ;  Madras  Regulation  II  of  1803,  s.  64  ;  Bengal  Regulatior 
II  of  1793,  s.  18  (by  revenue  officers) ;  Bengal  Regulation  XXXVIII 
of  1793,  s.  2  (loans  by  civil  servants). 

As  to  the  rules  prohibiting  the  receipt  of  presents  by  governors  ol 
and  servants  of  the  Crown  in  British  Colonies,  see  Todd,  Parliamen- 

tary Government  in  the  British  Colonies,  p.  153  (second  edition). 

Loans  to        US' — W  ̂    an^   British   subject,   without   the   previous 
native       consent  in  writing  of  the  Secretary  of  State  in  Council  or  oi 
princes. 
[37  Geo.    the  Governor-General  in  Council  or  of  a  local  Government. 

8.28.]  42>  by  himself  or  another — 
(a)  lends  any  money  or  other  valuable  thing  to  any  native 

prince  or  chief  in  India  ;  or 

(6)  is  concerned  in  lending  money  to,  or  raising  or  procuring 

money  for,  any  such  native  prince  or  chief,  or  becomes 

security  for  the  repayment  of  any  such  money  ;  or 
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(c)  lends  any  money  or  other  valuable  thing  to  any  other 

person  for  the  purpose  of  being  lent  to  any  such  native 
prince  or  chief  ;   or 

(d)  takes,  holds,  or  is  concerned  in  any  bond,  note,  or  other 

security  granted  by  any  such  native  prince  or  chief  for  the 

repayment  of  any  loan  or  money  hereinbefore  referred  to, 

ic  is  guilty  of  a  misdemeanour. 

(2)  Every  bond,  note,  or  security  for  money,  of  what  kind 

>r  nature  soever,  taken,  held,  or  enjoyed,  either  directly  or 

ndirectly,  for  the  use  and  benefit  of  any  British  subject, 

;ontrary  to  the  intent  of  this  section,  is  void  (a). 

(a)  The  enactment  reproduced  by  this  section  was  passed  in  1797  to 
,top  the  scandals  caused  by  the  lending  of  money  by  European  adven- 
urers  to  native  princes  on  exorbitant  terms.  See  above,  p.  71.  The 

expression  '  British  subject,'  as  used  in  the  Act  of  1797,  would  doubtless 
>e  construed  in  its  narrower  sense,  as  not  including  natives  of  India. 

119. — (i)  If  any  person  holding  office  under  the  Crown  in  Prosecu- 
[ndia  commits  any  offence  referred  to  in  this  Digest,  or  any  offences  in 

)ther  crime  or  offence,  the  offence  may,  without  prejudice  to  p 
iny  other  jurisdiction,  be  inquired  of,  heard,  tried,  and  deter-  HI,  c. 

nined  before  His  Majesty's  High  Court  of  Justice,  and  be  is'Geo. 

lealt  with  as  if  committed  in  the  county  of  Middlesex.  s  09° 

(2)  Every  British   subject  is   amenable   to   all  courts   of  11^° 7o 
ustice  in   Great   Britain   of   competent  jurisdiction  to  try  s.  7.] 
offences  committed  in  India  for  any  offence  committed  within 

[ndia  and  outside  British  India  as  if  the  offence  had  been  com- 
mitted within  British  India. 

(3)  Every  prosecution  before  a  high  court  in  British  India 

in  respect  of  any  offence  referred  to  in  this  section  must  be 

3ommenced  within  five  years  after  the  commission  of  the 

offence  (a). 

(a)  This  section  is  merely  an  imperfect  attempt  to  reproduce  several 
3nactments  of  the  eighteenth  century  which  are  still  unrepealed,  and 

which,  though  obsolete  as  respects  procedure,  may  still  be  of  impor- 
tance with  respect  to  jurisdiction.  Section  67  of  33  Geo.  Ill,  c.  52,  has 

been  repealed  as  to  Indian  courts  by  Act  XI  of  1872,  but  is  still  unre- 
pealed as  to  courts  in  the  United  Kingdom. 

The  limitation  under  21  Geo.  Ill,  c.  70,  s.  7  (which  applies  only  to 
proceedings  against  the  governor-general  or  a  member  of  his  council),  is 
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five  years  after  commission  of  offence  or  arrest  in  England.  The  limi- 

tation under  33  Geo.  Ill,  c.  52,  s.  141,  is  six  years  after  commission  of 

offence.  There  is  a  three  years'  limitation  under  33  Geo.  Ill,  c.  52, 
s.  162,  which  is  repealed  as  to  British  India  by  Act  IX  of  1871.  But 

all  these  limitations,  so  far  as  they  relate  to  proceedings  in  England, 

appear  to  be  virtually  repealed  by  the  Public  Authorities  Protection 

Act,  1893  (56  &  57  Viet.  c.  61).  The  six  years'  limitation  appears  to 
survive  as  to  proceedings  in  India. 

The  enactments  reproduced  run  as  follows  : — 

*  If  any  person  whatsoever  employed  by  or  in  the  service  of  the 
said  united  Company,  in  any  civil  or  military  station,  office,  or  capacity 
whatsoever  in  the  East  Indies,  or  deriving  or  claiming  any  power, 

authority,  or  jurisdiction  by  or  from  the  said  united  Company,  shall, 

after  the  passing  of  this  Act,  be  guilty  of  oppressing  any  of  His  Majesty's 
subjects  beyond  the  seas  within  their  respective  jurisdictions,  or  in 

the  exercise  of  any  such  station,  office,  employment,  power,  or  authority 
derived  or  claimed  by,  from,  or  under  the  said  united  Company,  or  shall 
be  guilty  of  any  other  crime  or  offence,  such  oppressions,  crimes,  and 
offences  shall  and  may  be  inquired  of,  heard,  and  determined  in  His 

Majesty's  Court  of  King's  Bench  in  England ;  and  such  punishments 
shall  be  inflicted  on  such  offenders  as  are  usually  inflicted  for  offences  of 

the  like  nature  committed  in  that  part  of  Great  Britain  called  England ; 
and  .  .  .  the  same  and  all  other  offences  committed  against  this  Act 

may  be  alleged  to  be  committed,  and  may  be  laid,  inquired  of,  and 

tried  in  the  county  of  Middlesex '  (10  Geo.  Ill,  c.  47,  s.  4). 

...  'If  any  governor-general,  president,  or  governor  or  council  of 
any  of  the  said  Company's  principal  or  other  settlements  in  India,  or 
the  chief  justice,  or  any  of  the  judges  of  the  said  Supreme  Court  of 

Judicature  to  be  by  the  said  new  charter  established,  or  of  any  other 

court  in  any  of  the  said  united  Company's  settlements,  or  any  other 
person  or  persons  who  now  are,  or  heretofore  have  been,  employed  by 
or  in  the  service  of  the  said  united  Company  in  any  civil  or  military 
station,  office,  or  capacity,  or  who  have  or  claim,  or  heretofore  have  had 

or  claimed,  any  power  or  authority  or  jurisdiction  by  or  from  the  said 

united  Company,  or  any  of  His  Majesty's  subjects  residing  in  India, 
shall  commit  any  offence  against  this  Act,  or  shall  have  been  or  shall 

be  guilty  of  any  crime,  misdemeanour,  or  offence  committed  against 

any  of  His  Majesty's  subjects,  or  any  of  the  inhabitants  of  India,  within 
their  respective  jurisdictions,  all  such  crimes,  offences,  and  misde- 

meanours may  be  respectively  inquired  of,  heard,  tried,  and  determined 

in  His  Majesty's  Court  of  King's  Bench,  and  all  such  persons  so  offending 
and  not  having  been  before  tried  for  the  same  offence  in  India,  shall  on 

conviction,  in  any  such  case  as  is  not  otherwise  specially  provided  for 
by  this  Act,  be  liable  to  such  fine  or  corporal  punishment  as  the  said 
court  shall  think  fit ;  and,  moreover,  shall  be  liable  at  the  discretion 

of  the  said  court,  to  be  adjudged  to  be  incapable  of  serving  the  said 
united  Company  in  any  office,  civil  or  military ;  and  all  and  every 

such  crimes,  offences,  and  misdemeanours  as  aforesaid  may  be  alleged 
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o  be  committed,  and  may  be  laid,  inquired  of,  and  tried  in  the  county 

>f  Middlesex '  (13  Geo.  Ill,  c.  63,  s.  39). 
'  No  prosecution  or  suit  shall  be  carried  on  against  the  said  governor- 

reneral,  or  any  member  of  the  council,  before  any  court  in  Great 
3ritain  (the  High  Court  of  Parliament  only  excepted),  unless  the  same 
ihall  be  commenced  within  five  years  after  the  offence  committed,  or 

vithin  five  years  after  his  arrival  in  England  '  (21  Geo.  Ill,  c.  70,  s.  7). 
'  All  His  Majesty's  subjects,  as  well  servants  of  the  said  united 

Company  as  others,  shall  be  and  are  hereby  declared  to  be  amenable 
o  all  courts  of  justice,  both  in  India  and  Great  Britain,  of  competent 
urisdiction  to  try  offences  committed  in  India,  for  all  acts,  injuries, 
ramgs,  oppressions,  trespasses,  misdemeanours,  offences,  and  crimes 
whatever,  by  them  or  any  of  them  done  or  to  be  done  or  committed  in 
,ny  of  the  lands  or  territories  of  any  native  prince  or  State,  or  against 
heir  persons  or  properties,  or  the  persons  or  properties  of  any  of 
heir  subjects  or  people,  in  the  same  manner  as  if  the  same  had  been 
lone  or  committed  within  the  territories  directly  subject  to  and  under 

he  British  Government  in  India '  (33  Geo.  Ill,  c.  52,  s.  67). 
'  All  penalties,  forfeitures,  seizures,  causes  of  seizure,  crimes,  mis- 

lemeanours,  and  other  offences,  which  shall  arise  or  be  incurred  or 
aade  under  or  shall  be  committed  against  this  Act,  shall  be  sued  for, 

>rosecuted,  examined,  recovered,  and  adjudged  in  any  of  His  Majesty's 
"ourts  of  Record  at  Westminster,  or  in  the  Supreme  Court  of  Judicature 
,t  Fort  William  in  Bengal,  or  in  one  of  the  mayors'  courts  at  Madras  or 
Bombay  respectively,  in  manner  following  ;  that  is  to  say,  all  such  pe- 

uniary  penalties,  and  all  forfeitures  of  ships',  vessels,  merchandise  and 
;oods,  shall  and  may  be  sued  for,  condemned,  and  recovered  by  action, 
ill,  suit,  or  information,  wherein  no  essoin,  protection,  wager  of  law, 
r  more  than  one  imparlance,  shall  be  granted  or  allowed  ;  and  all  such 
eizures,  whether  of  any  person  or  of  any  ships,  vessels,  merchandise  and 
oods,  and  all  causes  of  such  seizures,  shall  be  cognizable  in  such  actions, 

aits,  or  prosecutions  as  shall  bring  into  question  or  relate  to  the  lawful- 
ess  or  regularity  of  any  such  seizure  ;  and  all  such  offences  as  by  this 
*.ct  are  not  made  punishable  by  pecuniary  penalties  or  by  any  forfeiture 
f  goods,  but  by  fine  or  imprisonment,  or  both,  or  are  hereby  created, 
athout  providing  any  particular  punishment,  shall  be  prosecuted  by 
idictment  or  information  as  misdemeanours,  for  breach  thereof,  and 
lall  be  punished  by  fine  or  imprisonment,  or  both,  at  the  discretion 
f  the  court  in  which  such  prosecution  shall,  by  virtue  of  this  Act,  be 
egun  and  carried  on  ;  and  if  such  prosecution  for  a  misdemeanour 
mil  be  in  any  of  the  said  courts  in  the  East  Indies,  and  the  person  or 
ersons  prosecuted  shall  be  there  convicted,  it  shall  be  lawful  for  such 
Durt  to  order,  as  part  or  for  the  whole  of  the  punishment,  any  such 

erson  or  persons  to  be  sent  and  conveyed  to  Great  Britain  '  (33  Geo.  Ill, 
.  52,  s.  140). 

'  Whenever  any  action,  bill,  suit,  information,  or  indictment  shall 
e  brought  or  prosecuted  in  any  of  His  Majesty's  Courts  of  Record  at 
Westminster,  for  any  offence  against  this  Act,  whether  for  a  penalty, 
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forfeiture,  or  misdemeanour,  the  offence  shall  be  laid  or  alleged  to  have 
been  committed  in  the  city  of  London  or  county  of  Middlesex,  at  the 
option  of  the  informer  or  prosecutor ;  and  all  actions,  bills,  suits, 
informations,  and  indictments  for  any  offence  or  offences  against  this 
Act,  whether  filed,  brought,  commenced  or  prosecuted  for  a  penalty 

or  forfeiture,  or  for  a  misdemeanour,  in  any  of  His  Majesty's  Courts  oi^ 
Record  at  Westminster,  or  in  the  said  Supreme  Court,  or  any  such 

mayor's  court  as  aforesaid,  shall  be  brought  and  prosecuted  within  six 
years  next  after  the  offence  shall  be  committed,  and  a  capias  shall 
issue  in  the  first  process,  and  in  the  case  of  an  offence  hereby  made 
punishable  by  any  penalty  or  forfeiture,  such  capias  shall  specify  the 
sum  of  the  penalty  or  forfeiture  sued  for ;  and  the  person  or  perso* 
sued  or  prosecuted  for  such  penalty  shall,  on  such  capias,  give  to  the 
person  or  persons  to  whom  such  capias  shall  be  directed,  sufficient  bail 

or  security,  by  natural-born  subjects  or  denizens,  for  appearir0  in  the' 
court  out  of  which  such  capias  shall  issue,  at  the  day  or  return  of  sucl 
writ,  to  answer  such  suit  or  prosecution,  and  shall  likewise,  at  the  time 
of  such  appearance,  give  sufficient  bail  or  security,  by  such  persons  as: 
aforesaid,  in  the  same  court,  to  answer  and  pay  all  the  forfeitures  and 
penalties  sued  for,  if  he,  she,  or  they  shall  be  convicted  of  such  offencr 
or  offences,  or  to  yield  his,  her,  or  their  body  or  bodies  to  prison  ;  bu 
if  the  prosecution  shall  be  for  any  offence  or  offences  against  this  Ac 
punishable  only  as  a  misdemeanour,  then  the  person  or  persons  agaii 
whom  such  capias  shall  issue,  being  thereupon  arrested,  shall  be 
prisoned  and  bailable  according  to  law  as  in  other  cases  of  misdemeanoi 
(33  Geo.  Ill,  c.  52,  s.  141). 

'  All  suits  and  prosecutions  for  anything  done  under  or  by  vi] 
of  this  Act  shall  be  commenced  within  the  space  of  three  years  after 
the  cause  of  complaint  shall  have  arisen,  or,  being  done  in  Great  Britain, 
in  the  absence  of  any  person  beyond  sea  aggrieved  thereby,  then  within 
the  space  of  three  years  next  after  the  return  of  such  person  to  Gi 

Britain '  (33  Geo.  Ill,  c.  52,  s.  162). 

Provision       120. — (i)  The    Governor- General    in    Council    and 

sons°sus-    Governors  in  Council  of  Bengal,  Madras,  and  Bombay 
pectedof   Spectively  may  issue  warrants  for  securing  and  detaining 
correspon-  custody  any  person  suspected  of  carrying  on  mediately  or dence. 

[33  Geo.     immediately  any  illicit  correspondence  dangerous  to  the  peace 

ss  4? "46*1  or  safety  of  any  part  of  British  India  with  any  prince,  rajah, 
zemindar,  or  other  person  having  authority  in  India,  or  with 

the  commander,  governor,  or  president  of  any  factory  or 

settlement  established  in  India  by  a  European  power,  or  any 

correspondence  contrary  to  the  rules  and  orders  of  the  Secre- 
tary of  State  or  of  the  Governor-General  in  Council  or  Governor 

in  Council. 
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(2)  If  on  examination  taken  on  oath  in  writing  of  any 
3redible  witness  before  the  Governor-General  in  Council  or 

:he  Governor  in  Council  there  appear  reasonable  grounds 

?or  the  charge,  the  governor-general  or  governor  may  commit 
;he  persons  suspected  or  accused  to  safe  custody,  and  must 

.vithin  a  reasonable  time,  not  exceeding  five  days,  cause  to  be 

lelivered  to  him  a  copy  of  the  charge  or  accusation  on  which 
le  is  committed. 

(3)  The  person  charged  may  deliver  his  defence  in  writing, 

vlth  a  list  of  such  witnesses  as  he  may  desire  to  be  examined 

n  support  thereof. 

(4)  The  witnesses  in  support  of  the  charge  and  of  the 

lefence  must  be  examined  and  cross-examined  on  oath  in  the 

>resence  of  the  person  accused,  and  their  depositions  and 

ixamination  must  be  taken  down  in  writing. 

(5)  If,  notwithstanding  the  defence,  there  appear  to  the 
governor-General  in  Council  or  Governor  in  Council  reasonable 

•pounds  for  the  charge  or  accusation  and  for  continuing  the 
onfinement,  the  person  accused  is  to  remain  in  custody  until 

ie  is  brought  to  trial  in  India  or  sent  to  England  for  that 

mrpose. 

(6)  All  such  examinations  and  proceedings  or  attested  copies 

hereof  under  the  seal  of  the  high  court  must  be  sent  to  the 

>ecretary  of  State  as  soon  as  may  be  in  order  to  their  being 

>roduced  in  evidence  on  the  trial  of  the  person  accused  in  the 

vent  of  his  being  sent  for  trial  to  England. 

(7)  If  any  such  person  is  to  be  sent  to  England  the  governor- 

;eneral  or  governor,  as  the  case  may  be,  must  cause  him  to 

>e  sent  to  England  at  the  first  convenient  opportunity,  unless 

is  disabled  by  illness  from  undertaking  the  voyage,  in 
case  he  must  be  so  sent  as  soon  as  his  state  of  health 

vdll  safely  admit  thereof. 

(8)  The  examinations  and  proceedings  transmitted  in  pur- 
uance  of  this  section  are  to  be  deemed  and  received  as  evidence 

a  all  courts  of  law,  subject  to  any  just  exceptions  as  to  the 

ompetency  of  the  witnesses  (a). 
1691  U 
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(a)  The  provisions  of  the  Act  of  1793,  reproduced  by  this  section, 
have  never  been  repealed.     But  no  record  has  been  found  of  any  case 
in  which  they  have  been  put  into  operation,  and  the  cases  which  they] 
were  mainly  designed  to  meet  could  probably  be  dealt  with  under  other 
enactments.     Powers  of  arrest  and  imprisonment  for  political  offences 
are  given  by  Bengal  Regulation  III  of  1818,  Madras  Regulation  II  of 
1819,  Bombay  Regulation  XXV  of  1827,  Act  XXXIV  of  1850  (the  State ! 
Prisoners  Act,  1850),  and  Act  III  of  1858  (the  State  Prisoners  Act, 
1858).     See  In  the  matter  of  Ameer  Khan,  6  Bengal  Law  Rep.  392.; 
The  Bombay  Regulation  was  used  in  1886  for  the  arrest  of  Dhuleep! 
Singh  at  Aden,  and  has  since  (in  1897)  been  put  in  force  in  connexion 
with  seditious  proceedings  at  Poona. 

PART  XII. 

SUPPLEMENTAL. 
Savings. 

Saving  as       121. — (i)  Nothing  in  this  Digest  derogates  from  or  inter- 

rights  and  feres  with  the  rights  vested  in  His  Majesty,  or  the  powers 

powers,      vested  in  the  Secretary  of  State  in  Council,  in  relation  to  the 
[3&4  J 
Will.  IV,    Government  of  British  India,  by  any  law  in  force  at  the 

5'i.  '         passing  of  the  Indian  Councils  Act,  1861. 
Viet.  c.          (2)  Nothing  in  this  Digest  affects  the  power  of  Parliament 

7» s-  52-J  to  control  the  proceedings  of  the  Governor-General  in  Council 
or  of  any  local  Government,  or  to  repeal  or  alter  any  law  or 

regulation  made  by  any  authority  in  British  India,  or  to 

legislate  for  British  India  and  the  inhabitants  thereof  (a). 

(a)  These  savings,  reproduced  from  the  Acts  of  1833  and  1861,  are 
important  as  showing  that  the  parliamentary  enactments  relating  to 
India  were  never  intended  to  be  and  cannot  be  construed  as  a  complete 
code  of  the  powers  and  rights  exercisable  by  or  with  reference  to  the 
Government  of  India. 

Treaties,        122. — (i)  All  treaties  made  by  the  East  India  Com] 

an?ii?flCtS'  are>  so  ̂ar  as  they  are  in  f°rce>  binding  on  His  Majesty  (c 
(2)  All  contracts  made  and  liabilities  incurred  by  the  East 

Company.  India  Company  may,  so  far  as  they  are  still  outstanding,  be 
[21  &  22 

Viet.  c.       enforced  by  and  against  the  Secretary  of  State  in  Council. 

(a)  A  treaty,  unless  confirmed  by  legislation,  cannot  affect  private 
rights  of  British  subjects  in  times  of  peace.  Walker  v.  Baird,  [1892] 
A.  C.  492,  496. 
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123.  All  orders,  regulations,  and  directions  lawfully  made  Orders  of 

or  given  by  the  Court  of  Directors  of  the  East  India  Company,  Company. 

or  by  the  Commissioners  for  the  Affairs  of  India,  are,  so  far  y^t&c22 
as  they  are  in  force,  to  be  deemed  to  be  orders,  regulations,  106,3.59.] 

,  and  directions  made  by  the  Secretary  of  State  under  the 

Government  of  India  Act,  1858. 

Laying  of  documents  before  Parliament. 

123 A.  All  proclamations,  regulations  and  rules  made  under  Laying  of certain 

the  Indian  Councils  Act,  1909,  other  than  rules  made  by  a  proclama- 

Lieutenant-Governor   for   the   more   convenient   transaction   before 

of  business  in  his  Council,  must  be  laid  before  both  Houses  Parlja- ment. 

of  Parliament  as  soon  as  may  be  after  they  are  made.  [9  Edw. 
VII.  c.  4, 
s.  7.] 

Definitions. 

124.  In  this  Digest  the  following  expressions,  unless  the  Defini- 

contrary  intention  appears,  have  the  meanings  hereby  respec- 
tively assigned  to  them  ;   namely : 

(1)  The  expression  '  British  India '  means  all  territories  and 

places  within  His  Majesty's  dominions  which  are  for  the 
time  being  governed  by  His  Majesty  through  the  Governor- 
General  of  India  or  through  any  governor  or  other  officer 

subordinate  to  the  Governor-General  of  India  (a). 

(2)  The  expression  '  India '  means  British  India  together 
with  any  territories  of  any  native  prince  or  chief  under  the 

suzerainty  of  His  Majesty  exercised  through  the  Gover- 

nor-General of  India,  or  through  any  governor  or  other 

officer  subordinate  to  the  Governor-General  of  India  (a). 

(3)  The  expression  '  province '  means  any  part  of  British 
India  the  executive  government  of  which  is  administered 

by  a  Governor  in  Council,  lieutenant-governor  in  Council, 

lieutenant-governor,  or  chief  commissioner,  and  includes 
a  presidency  (6). 

(4)  The  expression  '  local  Government '  means  a  Governor 
in  Council,  lieutenant-governor  in   Council,  lieutenant- 
governor,  or  chief  commissioner  (c). 

u  2 
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(5)  The  expression  '  high  court '  means  a  court  established 

for  some  part  of  British  India  by  His  Majesty's  letters 
patent  (d). 

(6)  The  expression  '  Indian  Civil  Service '  means  the  servi 
so  designated  in  the  rules  now  in  force. 

(7)  The  expression  '  office  '  includes  place  and  employment. 
52  &  53         The  Interpretation  Act,  1889,  applies  to  the  construction  of Viet.  c.  63. 

this  Digest  (e). 

(a)  The  definitions  of  '  British  India '  and  '  India '  follow  those 
adopted  in  the  Interpretation  Act,  1889  (52  &  53  Viet.  c.  63,  s.  18),  and 
in  the  Indian  General  Clauses  Act,  1897  (X  of  1897,  s.  3  (7),  (27) ). 

British  India  corresponds  to  the  territories  which  were  in  the  Act  of 

1858  described  as  'the  territories  in  the  possession  of  or  under  the 
government  of  the  East  India  Company,'  and  which  were  then  held  by 
the  Company  in  trust  for  the  Crown. 

Aden  is  part  of  British  India,  and  is  included  in  the  Bombay  presi- 
dency. See  the  Aden  Laws  Regulation,  1891  (II  of  1891). 

India,  as  distinguished  from  British  India,  includes  also  the  terri- 
tories of  Native  States,  which  used  to  be  described  in  Acts  of  Parliament 

as  '  the  dominions  of  the  princes  and  States  of  India  in  alliance  with 
Her  Majesty,'  or  in  similar  terms.  See,  e.  g.,  24  &  25  Viet.  c.  67,  s.  22 ; 
28  &  29  Viet.  c.  15,  s.  3  ;  28  &  29  Viet.  c.  17,  s.  I  ;  53  &  54  Viet.  c.  37, 
s.  15. 

The  expression  '  suzerainty '  is  substituted  by  the  Interpretation 
Act  for  the  older  expression  '  alliance,'  as  indicating  more  accurately 
the  relation  between  the  rulers  of  these  States  and  the  British  Crown 

as  the  paramount  authority  throughout  India.  It  is  a  term  which  is 
perhaps  incapable  of  precise  definition,  but  which  is  usefully  employed 
to  indicate  the  political  authority  exercised  by  one  State  over  another, 
and  approximating  more  or  less  closely  to  complete  sovereignty.  See 

Holland's  Jurisprudence,  ed.  7,  pp.  45,  347,  and  below,  Chapter  V. 
The  territories  of  the  Native  States  are  not  part  of  the  dominions  of 

the  King,  but  their  subjects  are,  for  international  purposes,  in  the 
same  position  as  British  subjects.  For  instance,  under  the  Foreign 
Jurisdiction  Act,  1890  (53  &  54  Viet.  c.  37,  s.  15),  where  an  order  made 

in  pursuance  of  the  Act  extends  to  persons  enjoying  His  Majesty's 
protection,  that  expression  is  to  be  construed  as  including  all  subjects 
of  the  several  princes  and  States  in  India.  And  it  is  possible  that 

a  subject  of  a  Native  State  would  not  be  held  to  be  an  '  alien '  within 
the  meaning  of  the  Naturalization  Act,  1870  (33  &  34  Viet.  c.  14),  so  as 
to  be  capable  of  obtaining  a  certificate  of  naturalization  under  that  Act. 

The  expression  '  prince  or  chief '  seems  wide  enough  to  include  the 
ruler  or  head-man,  by  whatever  name  called,  of  any  petty  tribe  or  clan 
or  group,  however  rudimentary  may  be  its  political  organization.  But 
of  course  political  authority  may  be  so  widely  distributed  among 
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head-men  or  elders,  or  members  of  the  tribe  or  group,  as  to  make  the 

task  of  finding  an  individual  or  collective  '  sovereign '  very  difficult. 
This  difficulty  is  to  some  extent  met  by  s.  2  of  the  Imperial  Foreign 
Jurisdiction  Act  (53  &  54  Viet.  c.  37). 

It  has  sometimes  been  found  difficult  to  determine  whether  a  par- 
ticular territory  ought  to  be  treated  as  part  of  British  India,  or  of  India 

in  the  wider  sense,  and  questions  have  arisen  as  to  the  status  of  such 
territories  as  Kathiawar,  Cooch  Behar,  and  the  tributary  mahals  of 
Orissa.  See  Empress  v.  Keshub  Mahajun,  (1882)  I.  L.  R.  8  Cal.  985, 
and  Re  Bichitramund,  (1889)  I.  L.  R.  16  Cal.  667.  The  position  of 
Kathiawar  was  carefully  considered  in  two  cases  which  came  together 
in  1905  before  the  Judicial  Committee  of  the  Privy  Council,  Hemchand 
Devchand  v.  Azam  Sakarlal  Chlwtamlal  and  The  Taluka  of  Kotda 
Sangani  v.  The  State  of  Gondal.  A.  C.  [1906]  212.  Both  these  cases 
were,  in  effect,  appeals  from  decisions  of  British  political  agents 
exercising  jurisdiction  in  Kathiawar.  It  was  decided  (i)  that  Kathia- 

war is  not  as  a  whole  within  the  King's  dominions  ;  (2)  that  the  right 
of  appeal  to  the  King  in  Council  from  British  courts  exercising  jurisdic- 

tion outside  British  dominions  is  not  limited  to  British  subjects  ; 
(3)  that  the  question  whether  an  appeal  lies  to  the  King  in  Council 
from  the  decision  of  a  British  political  agent  in  Kathiawar  depends  on 
whether  the  jurisdiction  exercised  is  political  or  judicial  in  its 
character.  In  the  two  cases  in  question  the  jurisdiction  was  held  to 
be  political,  and  the  appeals  were  dismissed. 

India  in  the  wider  sense  would  not  include  French  or  Portuguese 
territory. 

The  expression  '  British  India,'  as  defined  above,  includes  the  land 
down  to  low-water  mark,  and  would  ordinarily  include  the  territorial 
waters  of  British  India,  though  not  the  high  seas  beyond  (E.  v.  Edmon- 
stone,  (1879)  7  Bom.  Cr.  Ca.  109).  In  1871  the  Bombay  High  Court 
held  that  the  provisions  of  the  Indian  Penal  Code  applied  to  offences 
committed  within  a  marine  league  of  the  shore  of  British  India  (R.  v. 
Kastya  Rama,  8  Bom.  Cr.  Ca.  63).  But  this  decision  is  now  affected 
by  the  Territorial  Waters  Jurisdiction  Act,  1878  (41  &  42  Viet.  c.  73), 
as  to  which  see  the  note  on  s.  101. 

For  fiscal  and  protective  purposes  the  Indian  Legislature  has  made 
laws  for  Indian  waters.  See,  e.g.,  the  Transport  of  Salt  Act,  1879 
(XVI  of  1879),  and  the  Obstructions  in  Fairways  Act,  1881  (XVI  of 
1881). 

The  settlements  of  Prince  of  Wales  Island,  Singapore,  and  Malacca 
were,  in  pursuance  of  the  Straits  Settlements  Act,  1866  (29  &  30  Viet, 
c.  115,8.  i),  removed  from  British  India  and  placed  under  the  Colonial 
Office. 

(b)  '  Province '  is  denned  in  the  Indian  General  Clauses  Act  (X  of 
1897,8. 3  (43) )  as  meaning  the  territories  for  the  time  beingadministe  red 
by  any  local  Government. 

(c)  '  Local  Government '  is  defined  in  the  Indian  General  Clauses 

Act  (X  of  1897,  s.  3  (29)  )  as  meaning  '  the  person  authorized  by  law 
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to  administer  executive  government  in  the  part  of  British  India 

which  the  Act  or  regulation  containing  the  expression  operates,'  and 
including  a  chief  commissioner. 

There  are  at  present  fifteen  local  Governments  in  British  Inc 
namely,  the  Governor  of  Bengal  in  Council ;  the  Governor  of  Madi 
in  Council ;  the  Governor  of  Bombay  in  Council ;  the  Lieutenai 
Governor  of  Bihar  and  Orissa  ;  the  Lieutenant-Governor  of  the  Unil 

provinces  of  Agra  and  Oudh  ;  the  Lieutenant-Governor  of  the  Punjal 
the  Lieutenant-Governor  of  Burma;  the  Chief  Commissioner 
Assam  ;  the  Chief  Commissioner  of  Delhi ;  the  Chief  Commissioner 
the  Central  Provinces  ;  the  Chief  Commissioner  of  British  Baluchisi 
the  Chief  Commissioner  of  Ajmere  ;  the  Chief  Commissioner  of  Coorg ; 
the  Chief  Commissioner  of  the  North-West  Frontier  Province  ;  and  the 
Chief  Commissioner  of  the  Andaman  Islands.  Under  Act  V  of  1868 

the  powers  of  a  local  Government  for  certain  purposes  may  be  delegated 
to  the  commissioner  in  Sindh. 

(d)  This  definition  only  includes  the  chartered  high  courts  at  Calcutta, 
Madras,  Bombay,  and  Allahabad,  and  any  chartered  high  courts  which 
may  be  established  under  the  Indian  High  Courts  Act,  1911.     The 
definition  in  the  Indian  General  Clauses  Act  (X  of  1897,  s.  3  (24) )  is 
wider,  and  includes  the  various  judicial  commissioners  and  the  chief 
court  of  the  Punjab. 

(e)  In  a  Digest  of  this  kind  it  seems  convenient  to  adopt  the  same 
general  rules  of  construction  as  are  applied  to  recent  Acts  of  Parlia- 

ment.    The  application  of  the  Interpretation  Act  makes  the  definitions 

of  '  British  India  '  and  '  India,'  strictly  speaking,  superfluous,  but  they 
are  set  out  on  account  of  their  importance. 

SUPPLEMENTAL  NOTES. 

I.  Omissions  from  Digest. 

The  following  enactments  have  not  been  reproduced  in  this  Dig 
on  the  ground  of  either  never  having  come  into  operation,  or  having 
ceased  through  change  of  circumstances  to  be  in  operation : — 

The  power  given  by  13  Geo.  Ill,  c.  63,  s.  9,  for  the  Governor-Genei 
in  Council  to  suspend  the  Government  of  Madras  or  Bombay  in  case 
disobedience. 

The  express  grant  by  21  Geo.  Ill,  c.  70,  s.  17,  of  jurisdiction  over 
inhabitants  of  Calcutta. 

The  saving  in  21  Geo.  Ill,  c.  70,  s.  18,  for  the  rights  of  fathers  of  Hii 
and  Mahomedan  families  and  rules  of  caste. 

The  procedure  under  24  Geo.  Ill,  sess.  2,  c.  25,  ss.  66  and  77,  f< 
constituting  a  special  court  for  the  trial  of  Indian  offenders.  Tl 
machinery  has  never  been  put  into  force. 

The  provisions  in  33  Geo.  Ill,  c.  52,  s.  41,  as  to  the  duty  of  1( 
Governments  in  the  case  of  conflict  between  the  orders  of  the  Goverm 
General  in  Council  and  the  orders  of  the  Directors  of  the  East  Inc 
Company. 



Ill]  DIGEST   OF   STATUTORY    ENACTMENTS       295 

The  provision  in  33  Geo.  Ill,  c.  52,  s.  70,  as  to  forfeiture  of  office  after 
absence  for  five  years. 

The  requirement  in  37  Geo.  Ill,  c.  142,  to  send  to  the  Board  for 
Affairs  of  India  the  forms  and  rules  made  in  India  as  to  process  in  the 
recorders'  courts. 

The  enactments  in  53  Geo.  Ill,  c.  155,  ss.  42,  43,  as  to  the  control 
of  the  India  Board  over  colleges  and  seminaries  in  India,  and  as  to  the 
provision  to  be  made  for  public  education  in  India. 

The  provision  in  53  Geo.  Ill,  c.  155,  ss.  85,  86,  as  to  the  precedence  of 
civil  servants. 

The  provisions  in  6  Geo.  IV,  c.  85,  s.  5,  as  to  the  payments  to  be  made 
in  the  case  of  judges  and  bishops. 

The  provision  in  3  &  4  Will.  IV,  c.  85,  for  dividing  the  Presidency 
of  Fort  William  into  two  presidencies. 

The  provision  in  section  56  of  the  same  Act  for  the  government  of 
Bengal  by  a  Governor  in  Council. 

The  express  power  given  by  section  86  of  the  same  Act  to  hold  land 
in  India. 

2.  Powers  of  Governor -General  to  grant  Military  Commissions. 

Questions  have  sometimes  been  raised  as  to  the  power  of  the  governor- 
general,  either  alone  or  in  council,  to  grant  military  commissions,  with 
command  over  officers  and  men  of  the  regular  forces,  and  as  to  the 
effect  of  commissions  so  granted,  and  as  the  answer  to  the  question 
depends  on  a  series  of  enactments  and  other  documents,  it  seems  worth 
while  to  state  it  somewhat  fully. 

Before  the  passing  of  the  Government  of  India  Act,  1858  (21  &  22 
Viet.  c.  106),  the  Governor-General  in  Council  granted  commissions  to 
officers  of  the  troops  of  the  East  India  Company. 

The  power  to  grant  such  commissions  may  be  presumed  to  have 
been  derived  from  the  charters  and  Acts  relating  to  the  East  India 
Company. 

According  to  Sir  George  Chesney  (Indian  Polity,  3rd  edition,  ch.  xii), 

the  first  establishment  of  the  Company's  Indian  army  may  be  con- 
sidered to  date  from  1748,  when  a  small  body  of  sepoys  was  raised  at 

Madras,  after  the  example  set  by  the  French,  for  the  defence  of  that 
settlement,  during  the  course  of  the  war  which  had  broken  out  four 
years  previously  between  France  and  England.  At  the  same  time 
a  European  force  was  raised,  formed  of  such  sailors  as  could  be  spared 

from  the  ships  on  the  coast,  and  of  men  smuggled  on  board  the  Com- 

pany's vessels  in  England  by  the  crimps.  An  officer  (Major  Lawrence) 
was  appointed  by  a  commission  from  the  Company  to  command  their 
forces  in  India. 

In  1754  an  Act  (27  Geo.  II,  c.  9)  was  passed  for'punishing  mutiny  and desertion  of  officers  and  men  in  the  service  of  the  United  Company  of 

Merchants  of  England  trading  to  the  East  Indies,  and  for  the  punish- 
ment of  offences  committed  in  the  East  Indies,  and  at  the  island  of 
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St.  Helena.     This  Act  recites  that  for  the  safety  and  protection  of  their 

settlements,  and  for  the  better  carrying  on  of  their  trade,  the  East  Inc 

Company,  at  their  own  costs  and  charges,  do  maintain  and  keep  a  mil 

tary  force  for  the  garrison  and  defence  of  their  settlements,  factories, 
places,  and  that  it  is  requisite  for  the  retaining  of  such  forces  in  tht 
duty  that  an  exact  discipline  be  observed,  and  that  soldiers  who  shj 

mutiny  or  stir  up  sedition,  or  shall  desert  the  Company's  service,  si 
be  brought  to  a  more  exemplary  and  speedy  punishment  than 
usual  forms  of  law  allow.     The  Act  then  proceeds  to  make  officers 

soldiers  of  the  Company's  forces  subject  to  punishment  by  court-martij 
for  military  offences,  and  authorizes  the  grant  of  a  commission 

warrant  under  the  King's  Royal  Sign  Manual,  by  virtue  of  which  tl 
Court  of  Directors  of  the  Company  may  authorize  their  president 

council  to  appoint  courts -martial. 
The  Act  does  not,  in  so  many  words,  give  the  Company  power  to 

grant  commissions  ;  and  Brougham,  in  the  course  of  his  argument  in 
the  case  of  Bradley  v.  Arthur  (2  State  Trials,  N.  S.  p.  190),  comments  on 

the  avoidance  of  the  word  '  commission  '  in  the  statute.  The  expression 
used  is  '  that  if  any  person  being  mustered  or  in  pay  as  an  officer,  or  who 

is  or  shall  be  enlisted,  or  in  the  Company's  pay  as  a  soldier,'  does  so  and 
so,  he  is  to  be  tried  by  court-martial. 

The  statement  that  the  word  '  commission '  does  not  appear  in  the 
statute  is  not  strictly  accurate,  for  it  is  used  in  section  5  ;   but  there 

is  nothing  to  show  that  the  commissions  there  referred  to  are  commis 
sions  in  the  army  of  the  East  India  Company. 

Nor  does  Brougham  appear  to  have  been  accurate  in  saying  th* 

the  Act  was  a  temporary  Act  annually  renewed.  It  appears  to  ha~\ 
been  a  permanent  Act,  but  ceased  to  have  any  operation  after  tl 

abolition  of  the  East  India  Company's  army,  and  was  formally  repeale 
by  the  Statute  Law  Revision  Act  of  1867. 

There  appear  to  have  been  always  doubts  as  to  the  exact  status 

conferred  by  military  commissions  in  the  Company's  army.     In  1796 
Lord  Cornwallis  was  appointed  commander-in- chief  as  well  as  Governor- 
General  of  India,  and  was  thus  invested  with  the  supreme  military  as 
well  as  the  supreme  authority.     One  of  the  objects  with  which  this 
combination  of  powers  was  conferred  on  him  was  to  enable  him  to 

remove  or  mitigate  the  jealousies  and  friction  between  the  King's 

officers  and  the  Company's  officers,  and  with  this  object  he  granted,  i] 
1788  or  ̂ 789,  brevet  commissions  in  the  royal  service  to  all  the  Coi 

pany's  officers,  with  dates  corresponding  to  their  substantive  comi 
sions  (Cornwallis  Correspondence,  2nd  edition,  vol.  ii.  p.  428  ;  Chesne^ 

Indian  Polity,  ch.  xii).     This  arrangement,  according  to  Sir  G.  Chesney, 

was  continued  until  the  abolition  of  the  Company's  government 
1858,  brevet  commissions  being  granted  under  powers  delegated  f( 

that  purpose  by  the  Crown  to  the  Commander-in-Chief  in  India.     Wit 
out  such  brevet  commission  it  is  at  least  doubtful  whether  officers  of  tl 

Company's  forces  could  have  exercised  any  command  over  officers 
soldiers  of  the  regular  forces. 
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By  the  Government  of  India  Act,  1858  (21  &  22  Viet.  c.  106),  the 
government  of  India  was  transferred  to  the  Crown.  But  by  s.  30  of  that 
Act  it  was  provided  that  all  appointments  to  offices,  commands,  and 
employments  in  India,  and  all  promotions  which  by  law  or  under  regu- 

lations, usage,  or  custom  were  then  made  by  any  authority  in  India, 
should  continue  to  be  made  in  India  by  the  like  authority  and  subject 
to  the  qualifications,  conditions,  and  restrictions  then  affecting  such 
appointments  respectively. 

The  Act  23  &  24  Viet.  c.  100  (1860),  after  reciting  that  'it  is  not 
expedient  that  a  separate  European  force  should  be  continued  for  the 

local  service  of  Her  Majesty  in  India,'  enacted  that  *  so  much  of  the 
Act  of  Parliament  of  the  twenty-second  and  twenty- third  of  Her  Majesty, 

chapter  twenty-seven,  intituled  '  An  Act  to  repeal  the  thirty-first  section 
of  sixteen  and  seventeen  Victoria,  chapter  ninety-five,  and  to  alter  the 
limit  of  the  number  of  European  troops  to  be  maintained  for  local 

service  in  India,'  and  of  any  former  Act  or  Acts  of  Parliament  as 
renders  it  lawful  for  the  Secretary  of  State  in  Council  from  time  to  time 
to  give  such  directions  as  he  may  think  fit  for  raising  such  number  of 
European  forces  as  he  may  judge  necessary  for  the  Indian  Army  of  Her 

Majesty,  is  hereby  repealed.'  This  Act  received  the  Royal  Assent  on 
August  20,  1860. 

Sir  Charles  Wood,  when  Secretary  of  State  for  India,  by  his  Dispatch, 
No.  461,  dated  December  16,  1862,  informed  the  governor-general  that 
local  commissions  should  in  all  practicable  cases  be  bestowed  by  the 

field-marshal  commanding-in- chief  on  the  recommendation  of  the 
Government  of  India  preferred  through  the  Secretary  of  State,  but 
that  in  any  case  commissions  which  the  Government  of  India  might 
consider  it  necessary  to  bestow  without  previous  reference  should  be 
subject  to  the  confirmation  of  the  Crown  applied  for  through  the  same 
channel. 

Sir  Charles  Wood,  by  his  Dispatch,  No.  351,  dated  November  16, 
1864,  informed  the  Government  of  India  that,  in  view  of  royal  com- 

missions being  granted  to  all  officers  of  Her  Majesty's  Indian  forces  and 
staff  corps,  the  issue  of  commissions  either  by  local  Governments  or  by 
the  commander-in-chief  was  unnecessary. 

The  Indian  Volunteers  Act,  1869  (XX  of  1869),  which  is  amended  by 
Act  X  of  1896,  provides  for  the  formation  and  dissolution  and  for 
the  good  order  and  discipline  of  volunteer  corps  in  India.  The  Act  is 
silent  as  to  the  grant  of  commissions  to  volunteer  officers,  but  provides 
(s.  14)  that  the  commissions  are  to  cease  on  retirement  or  dismissal.  In 
practice,  however,  commissions  to  officers  of  volunteers  under  this  Act 

are  signed  either  by  the  governor-general  or  by  the  Governor-General 
in  Council  Members  of  a  corps  of  volunteers  under  the  Indian  Act 
are,  on  being  called  out  for  duty,  subject,  by  virtue  of  s.  8  of  that  Act, 
to  military  law  under  the  Army  Act,  and  by  virtue  of  s.  177  of  the 
Army  Act  would  be  so  subject,  whether  within  or  without  the  limits 
of  India. 

The  regular  forces  are  under  the  command  of  the  Crown,  and  the 
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military  rank  and  military  powers  of  command  of  officers  of  the  regular 
forces  depend  solely  on  commissions  from  the  Crown,  issued  in  accord- 

ance with  the  provisions  of  25  &  26  Viet.  c.  4. 
The  commission  of  a  commander-in-chief  usually  authorizes  him 

grant  commissions  until  the  pleasure  of  the  Crown  is  signified, 
sometimes  gives  him  absolute  powers  to  grant  commissions.  Commit 
sions  so  granted  are  granted  by  a  military  and  not  by  a  civil  authority 
and  by  virtue  of  express  authority  from  the  King.  The  commandei 
in-chief  in  India  is  not  at  present  authorized  by  his  commission  to  sij 
commissions  on  behalf  of  the  King. 

Before  1871  commissions  to  officers  of  the  auxiliary  forces  in  tl 
United  Kingdom  were  granted  by  the  lieutenants  of  counties  in  Engli 
and  Scotland  and  by  the  Lord-Lieutenant  in  Ireland.  The  power 
grant  these  commissions  was  given  by  statute,  and  the  rank  and  powei 
of  command  of  the  commissioned  officers  were  also  regulated 
statute  (see,  e.g.,  26  &  27  Viet.  c.  65,  s.  5).  Without  such  a  statutoi 
provision  they  would  have  had  no  command  over  the  regular  for 
But  by  s.  6  of  the  Regulation  of  the  Forces  Act,  1871  (34  &  35  Viet.  c.  86) 
it  was  enacted  that  all  officers  in  the  militia,  yeomanry,  and  voluni 
of  England,  Scotland,  and  Ireland  should  hold  commissions  from  He 
Majesty,  to  be  prepared,  authenticated,  and  issued  in  the  manner 

which  commissions  of  officers  in  Her  Majesty's  land  forces  are  prepai 
authenticated,  and  issued  according  to  any  law  or  custom  for  the  tii 
being  in  force.  Accordingly  all  such  commissions  are  now  grant 
directly  or  indirectly  by  the  Crown. 

The  power  of  granting  military  commissions  may  be  delegated  by  tl 
Crown,  but  the  power  must  apparently  be  given  in  express  terms 
Bradley  v.  Arthur,  2  State  Trials,  N.  S.  171),  and  it  has  been  considei 
doubtful  whether  it  could  be  given  to  a  civilian  (see  Clode,  Militat 
Forces  of  the  Crown,  vol.  ii,  p.  72,  and  Bradley  v.  Arthur,  2  State  Trials 

N.  S.  183, 196,  202-203).  Certainly  in  India,  down  to  1859,  all  comrrm 
sions  giving  command  over  the  regular  forces  were  given  by  the  militai 

authority — the  commander-in-chief,  and  not  the  governor-genera 
However,  Sir  Bartle  Frere,  when  High  Commissioner  for  South  Afrk 
was  empowered  by  letters  patent  (dated  October  10,  1878)  to  appoi] 
any  officer  of  the  regular  troops  serving  in  South  Africa  to  local  am 
temporary  rank  and  command  therein,  and  by  subsequent  lettei 
patent  (dated  March  22,  1879)  to  appoint  any  officer  of  the  local  force 
serving  in  South  Africa  to  local  and  temporary  rank  and  command  ii 
the  regular  army.  But  this  was  a  special  appointment  in  time  of  w* 

and  outside  the  colonial  limits.  *  Local  forces  '  may  have  meant  for 
within  ss.  175  (4)  and  176  (3)  of  the  Army  Act,  or  colonial  forces  withii 
s.  177  of  the  Army  Act,  or  both.  As  to  the  powers  ordinarily  exercisabl 
by  colonial  governors  in  military  matters,  see  Todd,  Parliament 
Government  in  the  British  Colonies  (second  edition),  p.  41. 

The  existing  Army  Act  (44  &  45  Viet.  c.  58)  does  not  confer  on  tl 
Governor-General  of  India  any  power  to  grant  commissions  or  recognis 
any  such  power.  Indeed,  the  Act  treats  him  throughout  as  a  civil  anc 
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not  a  military  officer  (see,  e.g.,  ss.  54,  62,  65,  94, 130, 134, 169).  If  his 
commission  were  to  confer  on  him  the  powers  of  a  commander-in-chief, 
he  might,no  doubt,  by  virtue  of  those  powers,  grant  military  commissions 
such  as  were  granted  by  Lord  Cornwallis  in  his  capacity  of  commander- 
in-chief  ;  but  otherwise  he  would  appear  not  to  have,  by  virtue  of 
his  office,  power  to  grant  any  military  command  over  officers  of  the 
regular  forces. 

In  1866  a  provision  was  inserted  in  s.  52  of  the  Mutiny  Act  to  the 
effect  that,  notwithstanding  anything  in  the  Act  23  &  24  Viet.  c.  TOO, 
any  person  authorized  in  that  behalf  in  India  might  enlist  and  attest, 
within  the  local  limits  of  his  authority,  any  person  desirous  of  enlisting 

in  Her  Majesty's  Indian  forces.  This  provision  was  re-enacted  by  s.  52 
of  each  successive  annual  Mutiny  Act,  and  was  eventually  reproduced  by 
s.  1 80  (i)  (h)  of  the  existing  Army  Act,  which  provides  that  persons  may 
be  enlisted  and  attested  in  India  for  medical  service  or  for  other  special 

service  in  Her  Majesty's  Indian  forces  for  such  periods,  by  such  persons, 
and  in  such  manner  as  may  be  from  time  to  time  authorized  by  the 
Governor-General  of  India.  Enlistment  is  the  process  for  taking  men, 
not  officers,  into  the  army,  and  the  section  says  nothing  about  the 
grant  of  commissions. 

Section  71  of  the  Army  Act  enacts  that  *  for  the  purpose  of 
removing  doubts  as  to  the  powers  of  command  vested  or  to  be  vested 

in  officers  and  others  belonging  to  Her  Majesty's  forces,  it  is  hereby 
declared  that  Her  Majesty  may,  in  such  manner  as  to  Her  Majesty  may 
from  time  to  time  seem  meet,  make  regulations  as  to  the  persons  to 

be  invested  as  officers,  or  otherwise,  with  command  over  Her  Majesty's 
forces,  or  any  part  thereof,  and  as  to  the  mode  in  which  such  command 
is  to  be  exercised ;  provided  that  command  shall  not  be  given  to  any 

person  over  a  person  superior  in  rank  to  himself.'  This  provision  was 
first  enacted  in  1881,  when  the  old  enactments  as  to  the  rank  and  com- 

mand of  officers  of  the  military  and  other  auxiliary  forces  were  repealed, 
and  its  object  was  to  provide  for  officers  of  the  regular  forces  exercising 
command  over  officers  of  the  auxiliary  forces,  and  vice  versa. 

In  these  circumstances  it  would  appear  that  any  forms  of  appoint- 
ment, whether  described  as  commissions  or  otherwise,  granted  by  the 

governor-general  orby  the  Governor-General  in  Council,  could  not  confer 
the  status  and  powers  of  command  conferred  by  commissions  under  the 
signature  of  the  King.  No  express  power  to  grant  such  commissions 
is  conferred  on  the  governor-general  by  the  existing  form  of  his 
warrant  of  appointment. 
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SCHEDULES 

FIRST  SCHEDULE. 

OFFICIAL  SALARIES.1 

Session  and 
Chapter. 

3&4Will.IV,c. 
85,    8.    76. 

3  &  4  Will.  IV,  c. 

85,  s.  76. 

1 6  &  17  Viet.  c. 

95,  s-  35- 

16  &  17  Viet.  c. 

95,  s.  35. 

3  &  4  Will.  IV,  c. 
85,  s.  76. 

3&4Will.IV,c. 
85,  8.  76. 

Viceroy    and    Governor- 
General. 

Governors      of      Bengal, 
Madras  and  Bombay. 

Commander-in-Chief. 

Lieutenant-Governor. 

Members     of     Governor- 

General's  Council. 

Member  of  Council,  Ma- 
dras and  Bombay. 

Maximum  Salary. 

Rs.  2,56,000. 

Rs.  1,28,000. 

Rs.  1,00,000. 

Rs.  1,00,000. 

No  statutory  maximum. 

Rs.  64,000. 

SECOND  SCHEDULE.2 

OFFICES  RESERVED  TO  THE  INDIAN  CIVIL  SERVICE. 

Part  I. — General. 

1.  Secretaries,  joint  secretaries,  deputy  secretaries,  and  under 
taries  to  the  several  Governments  in  India,  except  the  seci 
joint   secretaries,  deputy  secretaries,  and  under  secretaries  ii 
Army,  Marine,  and  Public  Works  Departments. 

2.  Accountants-general. 
3.  Members  of  the  Boards  of  Revenue  in  the  presidencies  of  Benj 

and  Madras,   the  United   Provinces  of    Agra   and   Oudh,  and 
Province  of  Bihar  and  Orissa. 

4.  Secretaries  to  those  Boards  of  Revenue. 
5.  Commissioners  of  customs,  salt,  excise,  and  opium. 
6.  Opium  agent. 

See  s.  80  of  Digest. 2  See  s.  93  of  Digesl 
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Part  II. — Offices  in  the  provinces  which  were  known  in  the  year  1861 

as  *  Regulation  Provinces.' 

7.  District  and  sessions  judges. 
8.  Additional  district  or  sessions  judges  and  assistant  sessions  judges. 
9.  District  magistrates. 
10.  Joint  magistrates. 
1 1 .  Assistant  magistrates. 
12.  Commissioners  of  revenue. 

1 3 .  Collectors  of  revenue,  or  chief  revenue  officers  of  districts. 

14.  Assistant  collectors.1 

1  See  s.  93  of  Digest.  This  is  the  schedule  appended  to  the  Act  of  1861 
(24  &  25  Viet.  c.  54)  as  modified  in  pursuance  of  suggestions  made  by  the 
Government  of  India  for  the  purpose  of  adapting  the  nomenclature  to 
existing  conditions. 
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TABLE  OF  COMPARISON  BETWEEN  STATUTOR^ 
ENACTMENTS  AND  DIGEST 

Session  and 
Chapter. 

10  Geo.  Ill, 

c.  47,  s.  2. 

8.4. 

S.  5, 

8.6. 

8.7. 

1 3  Geo.  Ill, 
c.  63- 

Preamble. 

S.  2. 

Title  and  Short  Contents. 

The  East  India  Company 

Act,  177 CU  ' Persons  in  service  of  Company 

transporting  warlike  stores. 

Balloting  by  Court  of  Direc- 
tors of  East  India  Company. 

Trial  in  England  of  Company's 
servants  committing  offences 
in  India. 

In  action  against  East  India 
Company,  defendant  may 
plead  the  general  issue. 

The  Act  to  be  a  public  Act. 

In  action  against  East  India 

Company  in  England,  de- 
fendant to  give  notice  of 

substance  of  defence. 

The  East  India  Company 
Act,  1772. 

Number  of  directors  of  East 
India  Company. 

Remarks. 

Not  reproduced.    Virtually 

pealed  by  33  Geo.  Ill,  c.  5: s.  146. 

i  Not  reproduced. 
J  Repealed    as    to    U.  K. 

I      S.  L.  R.  Act1,  1887. 

Extended  by  13  Geo.  Ill,  c.  6'- 
s.  39,  to  all  offenders, 
produced  by  ss.  117  (i), 

Not  reproduced.  Repealed 
to  U.  K.  by  56  &  57  Vic 

c.  61  (Public  Authorit 
Protection  Act,  1893). 

Not  reproduced.    Repealed 
to  U.K.  by  S.  L.  R.  A< 
1887. 

Not  reproduced.     Repealed 
to  U.  K.  by  56  &  57  Vicl 
c.  61. 

Not  reproduced.      Repeale 
as  to  U.  K.  by  S.  L.  R.  Ac 1887. 

1  _  S.  L.  R.  Act  =  Statute  Law  Revision  Act.  Acts  under  this  name 
periodically  passed  for  the  purpose  of  removing  from  the  Statute  Book 
enactments  which  have  been  virtually  repealed  or  have  otherwise  ceased 
to  be  in  force  as  law. 
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Title  and  Short  Contents. 

Qualification  for  votes  of  pro- 
prietors of  East  India  Com- 

pany for  election  of  direc- 
tors, &c. 

Oath  to  be  taken  by  proprie- 
tors of  East  India  Company 

on  election  of  directors,  &c. 

Government  of  Bengal  vested 

in  governor-general  and 
four  councillors. 

Difference  of  opinion  in  gover- 

nor-general's council. 

President     and     Council     of 

Madras,  Bombay,  and  Ben- 
coolen — 
'  not  to  make  war  or  treaty 

without  orders  of  Gover- 
nor-General in  Council  or 

East  India  Company. 
i  liable  to  suspension  if  they 

disobev. 

i     to  obey  orders  of  Gover- 
nor-General in  Council. 

\   to  keep  Governor- General 
in    Council    informed    of 

their  proceedings. 
Governor-General  in   Council 

— to  obey  orders  of  East 
India  Company, 

to   correspond   with   East 
India  Company. 

Court  of  Directors  to  send  to 

Treasury  copies  of  correspon- 
dence relating  to  revenues. 

Appointment  of  first  Gover- 
nor-General and  members  of 

his  Council. 

Remarks. 

Not  reproduced.      Repealed 
as  to  U.  K.  by  S.  L.  R.  Act, 1887. 

Not  reproduced.     Superseded 

by  3  &  4  Will.  IV,  c.  85, s.  39. 

Reproduced  by  s.  44  (i). 

Repealed  in  part,  S.  L.  R.  Act, 
1892. 

Reproduced  by  s.  49  (2).  Ben- 
coolen  has  been  given  to  the 
Dutch. 

Modified  by  33  Geo.  Ill,  c.  52, 8.43. 

The  power  for  the  Governor- 
General  in  Council  to  sus- 

pend a  local  Government  in 
case  of  disobedience  has 

been  omitted  as  having  been 
made  unnecessary  by  change 
of  circumstances. 

Reproduced  by  s.  49  (i). 

Repealed  by  S.  L.  R.  Act,  1892. 

Reproduced  by  s.  36  (2). 

Reproduced  by  s.  17. 

Repealed  by  S.  L.  R.  Act,  1892. 

Not  reproduced.     Spent.    Re- 
pealed in  part,  S.  L.  R.  Act, 

1892. 
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Session  and 
Chapter. 

i3Geo.  Ill, 
c.  63,  s.  10 
(continued) 

ss.  13,  14. 

s.  15. 

s.  16. 

3.    17. 

s.  1 8. 

s.  19. 

20-22. 

8.23. 

8.24. 

Tttf  e  cwd  /S Aort  Contents. 

Appointment  and  removal  of 
Governor-General  and  mem  - 
bers  of  his  Council. 

Provisions  of  section  10,  when 
to  take  effect. 

Saving  of  power  to  make 

appointments. 

Constitution,  powers,  and 
jurisdiction  of  Supreme 
Court,  Calcutta. 

Offences  by  Governor-General 
and  members  of  his  Council 

not  triable  by  Supreme 
Court,  Calcutta. 

Jurisdiction  of  Supreme  Court, 
Calcutta,  as  to  contracts. 

Governor- General,  members  of 
his  Council,  and  judges  of 
Supreme  Court  not  to  be 
arrested  or  imprisoned  by 
that  Court. 

Appeal  to  King  in  Council. 

Charter  of  mayor's  court,  Cal- cutta. 

Governor-General,  his  Coun- 
cil, and  judges  of  Supreme 

Court,  Calcutta,  not  to  re- 
ceive gifts. 

No  official  to  receive  gift  from 
native. 

Remarks. 

Not  reproduced.  Superseded 
as  to  Governor-General  by 
21  &  22  Viet.  c.  106,  s.  29, 
and  as  to  Council  by  32  &  33 Viet.  c.  97. 

Spent.  Repealed  as  to  U.  K. 
by  S.  L.  R.  Act,  1887. 

Repealed,  S.  L.  R.  Act,  1892. 

Not  reproduced.  The  supreme 
courts  were  abolished,  and 

their  powers  and  jurisdiction 
vested  in  the  high  courts,  by 
24  &  25  Viet.  c.  104,  ss.  8,  9. 

S.  101  saves  the  powers  and 

jurisdiction. 
Reproduced  by  s.  105  (c). 

Repealed  by  Indian  Act  XIV 
of  1870,  and  S.  L.  R.  Act, 
1892. 

Reproduced  by  s.  105  (i)  (&), and  (2). 

Repealed,  S.  L.  R.  Act,  1892. 

Repealed,  Indian  Act  XIV  of 
1870,  S.  L.  R.  Act,  1892. 

Repealed  as  to  U.K.  by  S.L.R. 
Act,  1887.  Repealed  or 
superseded  as  to  India  by 
3&4WU1.  IV,  c.  85,  s,  76, 

and  by  Indian  enactments. 

Reproduced  by  s.  117  (5). 

The  words  as  to  a  promise 

of  a  gift  are  omitted. 
S.  117  (5),  following  3  &  4 

Will.  IV,  c.  85,  s.  76,  is 
limited  to  the  acceptance 

of  gifts  by  an  official  in 
\  the  discharge  of  his  office. 
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S3.  26-29. 

88.  30,31. 

8.32. 

s.  33- 

K».  34,  35- 

s.36. 

s.  37- 

s.38. 

s.  39. 

33.40,41. 

8.42. 

s.  43. 

Title  and  Short  Contents. 

Exception  as  to  fees  of  bar- 
risters, &c. 

Power  of  Indian  courts  to 

punish  East  India  Com- 

pany's servants  for  broach 
of  trust,  &c. 

Power  of  Governor- General  in 
Council  to  make  laws. 

Power  of  Crown  to  disallow 
such  laws. 

Govern  or- General,  members  of 
his  Council,  and  judges  of 
Supreme  Court  to  be  justices 
of  the  peace. 

Trial  of  offences  in  England. 

Procedure  for  obtaining  evi- 
dence in  India  for  criminal 

proceedings  in  the  high 
court  in  England. 

Procedure  for  obtaining  evi- 
dence in  India  for  proceed- 

ings in  Parliament  against 
Indian  offenders. 

Proceedings  in  Parliament 
against  Indian  offenders  not 
to  be  discontinued  by  pro- 

rogation or  dissolution  of 
Parliament. 

Remarks. 

Reproduced  by  s.  117  (5). 

Repealed,  24  Geo.  Ill,  sess.  2, 
c.  25,  s.  47,  and  33  Geo.  Ill, 
c.  52,  s.  146. 

Repealed  as  to  U.K.  by  S.L.R. 
Act,  1887,  as  to  India  by 
Acts  XXVIII  of  1855  and 
XIV  of  1870. 

Repealed,  33  Geo.  Ill,  c.  52, 
s.  146. 

Not  reproduced.  Repealed, 
Indian  Act  XIV  of  1870. 

Repealed  as  to  U.K.  by  S.L.R. 
Act,  1887.  S.  34  rep.  Indian 
Act  X  of  1875. 

Indian  Act  XIV  of 

1870,  S.  L.  R.  Act,  1892. 

Not  reproduced.     Superseded 
by  24  &  25  Viet.  c.  67,  s.  21. 

Repealed,  Indian  Act  XIV  of 
1870,  S.  L.  R.  Act,  1892. 

Reproduced  by  s.  119. 

Left  outstanding  as  belong- 
ing to  the  law  of  evidence, 

but  apparently  repealed  or 
superseded  by  subsequent 
changes  in  that  law. 

1€91 



3o6 
GOVERNMENT   OF   INDIA 

[CH. 

Session  and 
Chapter. 

i3Geo.  Ill 
c.  63,  s.  44 

45 

3.46. 

47 

21  Geo.  Ill, 

c.  70,  s.  i. 

ss.  2-4. 

8.5. 

s.6. 

8.7. 

ss.  9,  10. 

2We  and  £Aor£  Contents. 

Procedure  for  obtaining  evi 
dence  in  India  for  civil  pro 
ceedings  in  the  high  court 
in  England. 

Depositions  in  capital  cases 
not  allowed  as  evidence,  ex- 

cept in  proceedings  in  Par- 
liament. 

Saving  for  privileges  of  East 
India  Company. 

The  East  India  Company 
Act,  1780. 

Governor- General  and  his 
Council  exempt  from  juris 
diction  of  Supreme  Court, 
Calcutta,  for  official  acts. 

Written  order  by  Governor- 
General  in  Council  a  justifi- 

cation for  any  act  in  any 
court  in  India. 

Procedure  in  case  of  oppres- 
sion, &c.,  by  Governor- 

General  or  his  Council. 

Copies  and  depositions  ad- 
missible in  evidence. 

Limitation  of  prosecutions 

and  suits  against  Governor- 
General  and  his  Council. 

Supreme  Court  not  to  have 
jurisdiction  in  matters  con- 

cerning the  revenue. 

Exemption  of  certain  classes 
of  persons  from  jurisdiction 
of  Supreme  Court. 

Left  outstanding  as  belong 
to  the  law  of  evidence. 

Repealed,  S.  L.  R.  Act,  i 

Repealed  as  to  U.  K.  by  S.  L.  R. 
Act,  1887. 

Reproduced  by  s.  105  (a). 

Reproduced  by  s.  106. 

Reproduced  by  s.  107  (i) 

(2). 

Reproduced  by  s.  107  (3). 

Reproduced  so  far  as  in  for by  s.  1 19  (3). 

Reproduced  by  s.  101  (3). 

Repealed,  Indian  Act  XIV 
1870,  S.  L.  R.  Act,  1892. 
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Session  and 

Chapter. 

i  Geo.  Ill, 

18. 

20. 

22. 

8.24. 

.3.  25,  26. 

s.  27,  28. 

:  Geo.  Ill, 
i  3.2,0.25, 

as.  1-63. 

3.64,65. 

Title  and  Short  Contents. 

Registration  of  native  servants 
of  East  India  Company. 

Jurisdiction  of  Supreme  Court, 
Calcutta. 

Proviso  as  to  native  laws  and 

usages. 

Rights  of  fathers  of  Hindu  and 
Mahomedan  families,  and 
rules  of  caste,  preserved. 

Power  for  Supreme  Court, 
Calcutta,  to  make  rules  as 

to  process. 

Judicial  powers  of  Governor- 
General  in  Council. 

Power  of  Governor- General  in 

Council  to  frame  regulations 
for  provincial  courts  and 
councils. 

No  action  for  acts  done  by, 
or  by  order  of,  judicial 
officers. 

Notice  to  judicial  officer  before 

prosecuting  him. 

The  East  India  Company 
Act,  1784. 

Procedure  by  information 
against  British  subjects 
guilty  of  extortion  in  East 
India. 

Remarks. 

Repealed,  Indian  Act  XIV  of 
1870,  S.  L.  R.  Act,  1892. 

Not  reproduced.  Saved  by 
s.  101  (i). 

This  section  is  reproduced  by 
s.  1 08  so  far  as  it  appears  to 
represent  existing  law. 

The  express  grant  of  jurisdic- 
tion over  all  inhabitants  of 

Calcutta  is  omitted  as  no 

longer  necessary. 

Not  reproduced.  May  be,  and 
has  been  to  some  extent, 
modified  or  superseded  by 
Indian  legislation. 

Repealed,  Indian  Act  XIV  of 
1870,  S.  L.  R.  Act,  1892. 

Repealed,  Indian  Act  XIV  of 
1870,  S.  L.  R.  Act,  1892 

Repealed,  Indian  Act  XIV  of 
1870,  S.  L.  R.  Act,  1892. 

Repealed,  Indian  Act  XIV  of 
1870,  S.  L.  R.  Act,  1892. 

Repealed,  Indian  Act  XIV  of 
1870,  S.  L.  R.  Act,  1892. 

Repealed,  S.  L.  R.  Act,  1872. 

Repealed,  S.  L.  R.  Act,  1872. 

Special  procedure  not  repro- 
duced. As  to  substance,  see 

s.  119- 



3o8 
GOVERNMENT   OF    INDIA 

[CH. 

Session  and 
Chapter. 

24  Geo.  Ill, 
sess.2,  c.  25, 

88.  66-77. 

88.  78-82. 

88.  84,  85. 

26  Geo.  Ill, c.  57, 

ss.  1-28. 

8.29. 

8.  3O. 

s.  31. 

ss.  32-35- 

ss.  36,  37. 

8.38. 

Title  and  Short  Contents. 

Prosecution  of  Indian. offen- 
ders in  Parliament. 

Evidence  and  limitation  of 

proceedings  in  information 
under  Act. 

Saving  for  claims  as  to  terri- 
torial acquisitions. 

Commencement  of  Act    . 

Act  to  be  public  Act. 

The  East  India  Company 

Act,  1786. 
Prosecution  of  Indian  offen- 

ders in  Parliament. 

Jurisdiction  of  governor's  and 
mayor's  court  at  Madras. 

Bonds  executed  in  East  Indies 

to  be  evidence  in  Britain, 
and  vice  versa. 

Remarks. 

Not  reproduced.  These  sec- 
tions contain  an  elaborate 

procedure  for  constituting 
a  special  court  for  the  trial 
of  Indian  offenders.  Tt  was 
to  consist  of  three  judges, 

four  peers,  and  six  members 
of  the  House  of  Commons. 

See  Mill,  British  India,  iv. 

407  seq.  The  machinery 
has  never  been  put  in  force, 
and  the  whole  of  this  set 

of  provisions  is  practically 
obsolete. 

Not  reproduced.     Fall  with 

foregoing  provisions. 

Repealed,  S.  L.  R.  Act,  i! 

Not  reproduced.     These 
tions    merely    amend    th( 

machinery  under  Pitt's 
(24  Geo.  Ill,  sess.  2,  c. 

Repealed  by  S.L.R.  Act, 

Jurisdiction  continued 

101.     Repealed  by  S. 
Act,  1892. 

Repealed  by  S.L.R.  Act, 

Repealed  by  33  Geo.  Ill, s.  146. 

Repealed  by  S.  L.  R.  Act,i! 

Repealed  as  to  British 
by  S.  L.  R.  Act,  1892. 
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Title  and  Short  Contents. 

The  East  India  Company 

Act,  1793. 

Power  of  commissioners  to 

send  orders  to  India  through 
secret  committee  of  direc- 
tors. 

Appointment  of  secret  com- 
mittee of  directors. 

Dispatches  of  secret  commit- 
tee, by  whom  to  be  pre- 

pared. 

Secret  dispatches  from  India. 

Government  of  Bengal  by  Gov- 
ernor-General in  Council. 

Government  of  Madras  and 

Bombay  by  Governor  in 
Council. 

Number  of  members  of  council 

at  Madras  and  Bombay. 

Remarks. 

Repealed  by  S.  L.  R.  Act,  1892. 

Repealed  as  to  U.  K.  by  S.  L.  R. 
Act,  1887. 

Amended  by  3  &  4  Will.  IV, 
c.  85,  s.  36,  and  21  &  22  Viet, 
c.  106,  s.  27.  See  s.  14. 

Not  reproduced.  Superseded 
by  21  &  22  Viet.  c.  1 06,  s.  27. 
See  s.  14. 

Repealed  as  to  U.  K.  by  S.  L.  R. 
Act,  1887. 

Amended  by  21  &  22  Viet.  c. 
106,  s.  28.  Reproduced  by 
S.   14  (2). 

The  enumeration  of  subjects 
in  s.  22  is  not  repeated  in 

s.  14  (2).  It  differs  from  that 
given  in  21  &  22  Viet.  c.  106, 
s.  27,  as  to  dispatches  to 
India. 

Repealed  as  to  U.  K.  by  S.  L.  R. 
Act,  1887. 

Not  reproduced.  Superseded 

by  3  &  4  Will.  IV,  c.  85,  s. 
39.  See  ss.  36,  49. 

Reproduced  by  s.  50  (i).  The 

provision  as  to  management 
of  the  revenues  is  modified 

by  21  &  22  Viet.  c.  106,  s.  41. 
The  provisions  as  to  the 
military  authority  of  the 

Madras  and  Bombay  Gov- 
ernments are  repealed  by  56 

&  57  Viet.  c.  62. 

Modified  by  3  &  4  Will.  IV, 

c.  85,  s.  57,  and  9  Edw.  VII, 
c.  4,  s.  2  (i).  See  s.  51  (2). 



3io 
GOVERNMENT   OF   INDIA 

[CH. 

Session  and 
Chapter. 

33  Geo.  Ill 
c.  52,  s.  24 
(continued). 

3.25. 

3.26. 

8.27. 

8.28. 

Title  and  Short  Contents. 

Governors  in  Council  of  Ma 

«  dras  and  Bombay  to  be  sub- 
ject to  control  of  Governor 

General  in  Council. 

Directors  to  fill  vacancies  in 

offices  of — 
Governor-General 
Governors  of  Madras  and 
Bombay. 

Members  of  Council  . 

Governors  of  the  forts  and 

garrisons  at  Fort  Wil- 
liam, Fort  St.  George,  and 

Bombay. 

Commanders-in-chief 

Qualification  for  office  of  mem- 
ber of  council  of — 

Governor-General 

Governor  of  Madras  or 
Bombay. 

Power  for  Crown  to  fill 
vacancies  in  default  of  di- 
rectors. 

Provisional   appointments   to 

offices  of — 
Governor- General,  gover- 

nor, and  member  of  Coun- 
cil. 

Governor  of  the  forts  and 

garrisons  at  Fort  William, 
Fort     St.     George,     and 
Bombay. 

Commanders-in-chief 

Remarks. 

Verbally  modified  by  3  &  4 
Will.  IV,  c.  85,  s.  65.  Re- 
produced  by  s.  49  (i). 

Not  reproduced.  Superseded 
by  21  &  22  Viet.  c.  106, s.  29. 

Not  reproduced.     Superseded 

by  32  &  33  Viet.  c.  97,  s.  8. 

Not  reproduced.  Superseded 
by  16  &  17  Viet.  c.  95,  s. 

30,  which  has  itself  been 
subsequently  repealed. 

Not  reproduced.     Supersec 

by  24  &  25  Viet.  c.  67,  s. 
Reproduced  by  s.  51 

Provision  as  to  senoi 

rep.  by  24  &  25  Viet.  c. 
s.  7.  Provision  as  to  third 
member  virt.  rep.  by  9  Edw. 
VII,  c.  4,  s.  2  (i). 

Repealed  as  toll.  K.  by  S.  L.  R. 
Act,  1887. 

Not  reproduced.  Superseded 

by  3  &  4  Will.  IV,  c.  85,  s. 
61,  and  24  &  25  Viet.  c.  67, SS.  2,  5. 

Not  reproduced.  See  note  on 3.25. 

Repealed  as  to  U.K.  by  S.  L.  R. 
Act,  1887.  Repealed  as  to 
British  India  by  Act  XII  of 1873- 
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mon  and Title  and  Short  Contents. 

Temporary  vacancy  in  office 

of— Go  vernor  -  General 

Governor  . 

Temporary  vacancy  in  office 
of  member  of  council. 

Appointment  of  Commander- 
in-chief  as  member  of — 

Governor-General's    coun- 
cil. 

Governor's  council.    . 

Salary  of  Commander-in-chief 
as  member  of  council. 

Commander-in-chief  in  India 
to  be  a  member  of  local 
council  while  in  Madras  or 
Bombay. 

Absence  or  illness  of  member 
of  council. 

Removal  of  officers  by  Crown. 

Removal  of  officers  by  direc- 
tors of  East  India  Company. 

Exception  as  to  officers  ap- 

pointed by  Crown  on  de- 
fault of  directors. 

[f  Governor-General,  &c., 
leaves  India  intending  to 
return  to  Europe,  his  office 
vacated. 

Ividence  of  intention  to  re- 
turn to  Europe. 

designation  of  office  by  Gover- 
nor-General &c. 

Remarks. 

Not  reproduced.  Superseded  by 

3&4WH1.  IV,  c.  85,  s.  62. 

Not  reproduced.     Superseded 

by  3  &4  Will.  IV, 0.85, s. 63. 
Not  reproduced.     Superseded 

by   24    &    25    Viet.   c.    67, s.  27. 

Repealed    by    S.   L.   R.   Act, 
1892. 

Repealed  by  56  &  57  Viet.  c.  62. 

Not  reproduced.    See  note  on 
s.  80. 

Reproduced  by  s.  51. 

Not  reproduced.  Superseded 
by  24  &  25  Viet.  c.  67, s.  27. 

Amended  as  to  communica- 
tion of  order  of  removal  by 

21  &  22  Viet.  c.  1 06,  s.  38. 

Reproduced  by  s.  21. 

Reproduced  by  s.  21. 

Not  reproduced.  Made  un- 
necessary by  abolition  of 

Company. 

Re-enacted   in   substance    by 
3  &  4  Will.  IV,  c.  85,  s.  79. 

Qualified  as  to  members  of 
council  by  24  &   25   Viet. 
c.  67,  s.  26.   Reproduced  by 
s.  82  (i). 

Not  reproduced.     3  &  4  Will. 

IV,  c.  85,  s.  79,  contains  no 
such  provision. 

Reproduced  by  s.  82  (2). 



3I2 

GOVERNMENT   OF   INDIA 

Session  and 
Chapter. 

33  Geo.  Ill, 
c.  52,  s.  37 

(continued). 

8.38. 

8.39. 

S.  40. 

8.41. 

8.42. 

8.43. 

8.44. 

Title  and  Short  Contents. 

Salary  and  allowances  to 
cease  from  date  of  departure 
or  resignation. 

Salary  and  allowances  not 

payable  during  absence. 

Power  to  postpone  matters 

proposed  by  members  of 
council. 

Form  and  signature  of  pro- 
ceedings. 

Authority  of  Governor-Gene- 
ral in  Council  over  local 

Governments. 

Duty  of  local  Governments 
in  case  of  conflict  between 

orders  of  Governor-General 
in  Council  and  orders  of 
directors  of  East  India 
Company. 

Restriction  on  power  of  Gov- 
ernor-General in  Council  to 

make  war  or  treaty. 

Local  Governments  not  to 

make  war  or  treaty  without 
orders  of  Governor- General 
in  Council  or  East  India 
Company. 

Officers  of  local  Govern- 

ments to  obey  such  orders 
of  Governor-General  in 
Council. 

Governor,  &c.,  disobeying  or- 
ders of  Governor-General  in 

Council  liable  to  be  sus- 

pended or  removed. 

Local  Governments  to  keep 
Governor- General  informed 
of  their  proceedings. 

Remarks. 

See  s.  82  and  notes  the] 

Amended  by  3  &  4  Will.  IV, 

c.  85,  s.  79.     See  s.  82  and 
notes  thereon. 

Not  reproduced.  Superseded 
by  24  &  25  Viet.  c.  67,  ss.  8, 

28,  giving  power  to  make 
rules  of  procedure. 

Amended  by  53  Geo.  Ill,  c. 

I55>  s-  79>  and  Indian  Act 
II  of  1 834.  Reproduced  by 
ss.  43  (i),  54  (i). 

Re-enacted  in  more  general 
terms  by  3  &  4  Will.  IV, 

c.  85,  s.  39.  Reproduced  by 
ss.  36  and  49  (i). 

Not  reproduced.  Made  un- 
necessary and  unsuitable  by 

change  of  circumstances. 
Virt.  rep.  by  3  &  4  Will.  IV, 
c.  85,  s.  65. 

Reproduced  by  s. 

Reproduced  by  s.  49  (2). 

Reproduced  by  s.  49  (i). 

Not  reproduced.    See  note s.  49. 

Reproduced  by  s.  49 
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and 

ipter. 

Jeo.  ITT, 

52, 

45,46. 

47-49- 

8.  5O. 

s.  52. 

53- 

54- 

55- 

8.  56. 

57- 

58-61, 

Title  and  Short  Contents. 

Proceedings  against  persons 

suspected  of  dangerous  cor- 
respondence. 

Power  for  Governor-GeneraT  or 
Governor  of  Madras  or  Bom- 

bay to  act  against  opinion 
of  counciT. 

Person  temporarily  acting  as 

Governor- General  or  gover- 
nor not  to  act  against  opi- 

nion of  council. 

Power  to  act  against  opinion 
of  council  not  to  be  exer- 

cised in  certain  cases. 

Powers  of  local  Government 

superseded  by  visit  of  Gover- 
nor-General. 

Appointment  and  powers  of 

vice-president  during  ab- 
sence of  Governor- General. 

Power  of  Governor- General 
while  absent  from  his  coun- 

cil to  issue  orders  to  local 
Governments  and  officers. 

Suspension  of  Governor-Gene- 

ral's power  to  issue  such 
orders. 

Presidential  restriction  on 

civil  appointments. 

Residence  required  to  qualify 

civil  servant  for  appoint- 
ment. 

Remarks. 

Reproduced  by  s.  120. 

Modified,  as  to  Governor-Gene- 
ral, by  33  &  34  Viet.  c.  3, 

s.  5.  Reproduced  by  ss.  44 

(2),  (3),  (4),  53- 

Not ot  reproduced.     Superseded 

by  3  &  4  Will.  IV,  c.  85, 
ss.  62,  63,  and  24  &  25  Viet. 
c.  67,  s.  50. 

Not  reproduced.  Superseded 

by  33  &  34  Viet.  c.  3,  s.  5, 
and  by  provisions  as  to 
Indian  legislation. 

Not  reproduced.  Virt.  rep. 

by  3  &  4  Will.  IV,  c.  85> s.  67. 

Repealed  by  2  &  3  Geo.  V, 
c.  6,  s.  4. 

Reproduced  by  s.  47  (2). 

Reproduced  by  s.  47  (3). 

Repealed,  24  &  25  Viet.  c.  54, s.  7. 

Repealed  by  2  &  3  Geo.  V, 
c.  6,  s.  4. 

Repealed  as  to  U.  K.  by  S.  L.  R. 
Act,  1 887.  S.  6 1  repealed  as 
to  British  India  by  Indian 
Act  XIV  of  1870. 

V 



GOVERNMENT   OF   INDIA 

[CH. 

Session  and 
Chapter. 

Title  and  Short  Contents 

33  Geo.  Ill, 
c.  52,  s.  62. Re-enacted  by  3  &  4  Will.  I 

c.  85,  s.  76.  Reproduced s.  117  (5). 
Receiving  gifts  to  be  a  misde 

meanour. 

Reproduced   by   s.    117 

part). 

Disposal  of  gifts  and  fines.     . 

Reproduced  by  s.  117  (5). s.  64. 

8.65. 

s.  66. 

s.  67. 

s.  68. 

s.  69. 

s.  70. 

88.71-136, 

s.  137. 

ss.  138,  139. 

Exception  for  fees  of  barris- 
ters, &c. 

Disobedience  and  breach  of 
duty. 

Corrupt  bargain  for  giving  up 
or  obtaining  employment. 

Jurisdiction  of  courts  in  India 

and  Great  Britain  over  of- 
fences by  British  subjects  in 

Native  States. 

East  India  Company  or  its 
servants  not  to  stay  actions 
without  approbation  of 
Board. 

East  India  Company  not  to 
release  sentence  of  British 

or  Indian  court  against  its 
servants. 

Forfeiture  of  office  after  ab- 
sence of  five  years. 

Governor-General,  governor, 
judges  of  supreme  courts, 
members  of  council,  and 
judicial  and  revenue  officers 
in  Bengal  not  to  trade. 

British  subjects  not  to  trade 
in  salt,  &c. 

Re-enacted  by  3  &  4  Will.  IV, 

c.  85,  s.  80.  Reproduced  by s.  117  (2),  (3). 

Not  reproduced.  Superseded 

by  49  Geo.  Ill,  c.  126. 

See  s.  119  (2).  Repealed  as  to 
Indian  courts  by  Indian 
Act  XI  of  1872. 

Not     reproduced.      Cf. 
Geo.  Ill,  c.  63,  s.  35. 

Repealed   as  to   U.    K. 
S.  L.  R.  Act,  1887. 

Amended  as  to  military  officei 

by  S3  Geo.  Ill,  c.  155,8. 
Not  reproduced.  Practical^ 
superseded    by    power 
make  rules  as  to  furlough, 

Repealed,  S.  L.  R.  Act,  187: 

Reproduced  by  s.  117  (4). 

Not  reproduced.    Repealed  by 
Indian  Act  XIV  of  1870. 

Repealed,  S.  L.  R.  Act,  1872 
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Session  and 
Chapter. 

Title  and  Short  Contents. 

Procedure  for  offences  under 
Act. 

Procedure,  and  limitation 

time  for  proceedings. 

Appointment  of  justices  of  the 

peace. 

Admiralty      jurisdiction      of 
Supreme  Court,  Calcutta. 

Appointment  of  coroners 

Proceedings  in  respect  of 
things  done  under  Act  to  be 
taken  within  three  years. 

The  East  India  Act,  1797. 

Number  of  judges  of  Supreme 
Court,  Calcutta. 

Pensions  of  judges 

Remarks. 

See  s.  119. 

See  notes  on  s.  119. 
So  much  as  relates  to  limitation 

in  England  superseded  by  56 

&  57  Viet.  c.  61. 
The  provisions  as  to  procedure 

are  omitted  as  having  been 

superseded    by    change    of 

practice. 
Repealed,  S.  L.  R.  Act,  1872. 

Not  reproduced.  Rep.  by  In- 
dian Act  II  of  1869. 

Repealed  as  to  U.  K.  by  S.  L.  R. 
Act,  1887,  and  as  to  British 
India  by  Indian  Acts  II  of 
1869,  XIV  of  1870,  &  X  of 1875- 

Not  reproduced.  Effect  saved 
by  s.  101  (i),  and  by  Article 
33  of  the  charter  of  the 
Calcutta  High  Court. 

Repealed,  Indian  Act  XIV  of 
1870,  S.  L.  R.  Act,  1892. 

Repealed  as  to  U.  K.  by  S.  L.  R. 
Act,  1887.  S.  159  rep.  as  to 
British  India  by  Indian  Act 
XIV  of  1870. 

Repealed,  4  &  5  Will.  IV,  c.  33. 

See  s.  119  (3).  Superseded 

as  to  India  by  Indian  legisla- 
tion, see  Act  IX  of  1871. 

Repealed  as  to  U.  K.by  S.  L.  R. 
Act,  1887. 

Superseded  by  24  &  25  Viet, 
c.  104,8. 2.  Repealed,  S.  L.  R. 
Act,  1892. 

^"ot  reproduced.  S.  2  is  super- 
seded by  24  &  25  Viet.  c.  104, 

s.  6.  S.  2  is  repealed  in 

part,  and  s.  3  is  repealed, 
by  S.  L.  R.  Act,  1892. 
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Session  and 
Chapter. 

37  Geo.  Ill, 
C.  142,  8.  4. 

88.  5-7. 

9,  10. 

8.   II. 

proviso. 

s.  12. 

8.13- 

Title  and  Short  Contents. 

Depositions     . 

Salaries  and  fees  of  officers  of 

Supreme  Court,  Calcutta. 
Registration,  &c.,  in  Supreme 

Court,  of  regulations  made 

by  Governor- General  in 
Council. 

Constitution  and  powers  of 

recorders'  courts  at  Madras 
and  Bombay. 

Jurisdiction  of  recorders' 
courts  at  Madras  and  Bom- bay. 

Governor,  members  of  his 

council,  and  recorder  ex- 

empt from  arrest  or  im- 

prisonment by  recorders' courts. 
Governor  and  his  council 

exempt  from  jurisdiction  of 

recorders'  courts  for  official 
act. 

Recorders'  courts  not  to  have 

jurisdiction  in  matters  con- 
cerning the  revenue. 

Exemption  of  certain  classes 
of  persons  from  jurisdiction 

of  recorders'  courts. 

Rights  of  fathers  of  Hindu  and 
Mahomedan  families,  and 

rules  of  caste,  preserved. 

Jurisdiction  of  recorders' 
courts,  Madras  and  Bom- bay. 

Eemarks. 

\  Repealed,  Indian  Act  X] 
of  1870,  S.L.R.  Act,  1892 

Repealed,  S.  L.  R.  Act,  i! 

Not  reproduced.  The  power 

and  jurisdiction  of  the  re- 
corders' courts  were  vested 

in  the  supreme  courts  by 

39  &  40  Geo.  Ill,  c.  79, 

s.  5  (Madras),  and  4  Geo. 
IV,  c.  71,  s.  7  (Bombay). 

Reproduced   by  s.    105. 
note  on   13  Geo.  Ill,  c. s.  17. 

Reproduced  by  s.  105  (i)  (c 

Reproduced  by  s.  101  (3). 

Not  reproduced.     The  cor 

spending   provisions   in 
Geo.  Ill,  c.  70,  ss.  9,  10, 

to  the  Supreme  Court, 
cutta,   have   been  repealed 

by  Indian  Act  XIV  of  18 
and  by  S.  L.  R.  Act,  1892 

, 
Not  reproduced.    Corresponds 

to  21  Geo.  Ill,  c.  70,  s.  H 

Not    reproduced,     Saved 
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and 

Geo.  Ill, 
142,8.  13 
itinued). 

s.  14. 

s.  15, 

s.  1 6. 

s.  17. 

8.  18. 

S3.  19-26. 

8.27. 

8.28. 

s.  29, 

s.  30 

Title  and  Short  Contents. 

r'roviso  as  to  native  laws  and 
usages. 

Power  to  make  rules  of  pro- 
cedure for  such  cases. 

Appearance  and  examination 
of  witnesses  in  such  cases. 

o  action  for  acts  done  by  or 

by  order  of  judicial  officers. 

Procedure  for  prosecution  of 
judicial  officers. 

Registration  of  native  ser- 
vants of  East  India  Com- 

pany. 

Appeal  to  His  Majesty  in 
Council. 

Transfer  of  records  of  mayors' 
courts,  &c.,  to  recorders' 
courts. 

Jurisdiction  of  mayors'  courts, 
&c.,  transferred  to  recor- 

ders' courts. 

Provisions  as  to  recorders 

Forms  and  rules  as  to  process 
to  be  sent  to  Board  for 
Affairs  of  India. 

Loans  by  British  subjects  to 
native  princes. 

Report  by  law  officers  . 

Jurisdiction  of  courts  of  re 

quest. 

Remarks. 

Reproduced  by  s.  108.  See 
note  to  21  Geo.  Ill,  c.  70, 

s.  17,  supra. 

Not  reproduced.  Corre- 
sponding provisions  in  21 

Geo.  Ill,  c.  70,  s.  19,  as  to 

the  Supreme  Court,  Cal- 
cutta, repealed  by  Indian 

Act  XIV  of  1 870  and  S.  L.  R. 
Act,  1892. 

STot  reproduced.  Superseded 

by  Indian  Act  XVIII  of 
1850. 

Not  reproduced.  Correspond- 
ing provisions  in  21  Geo.  Ill, 

c.  70,  ss.  25,  26,  as  to  the 
Supreme  Court  at  Calcutta, 

repealed  by  Indian  Act  XIV 
of  1 870  and  S.L.R.  Act,  1892. 

I  Repealed,  Indian  Act  XIV 
of  1870,  S.  L.  R.  Act,  1892. 

Not  reproduced.  Correspond- 

ing provisions  as  to  Calcutta 
Court  repealed  by  Indian  Act 
XIV  of  1870  and  S.L.R. 
Act,  1892. 

Reproduced  by  s.  118. 

Not  reproduced.  Does  not 

require  specific  enactment. 

Repealed,  Indian  Act  XIV  of 

1870,  S.  L.  R.  Act,  1892. 



GOVERNMENT   OF   INDIA 

LCH. 

Session  and 
Chapter. 

Title  and  Short  Contents. Remarks. 

39&40 
Geo.  Ill, 

c.  79,  s.  i. 

2. 

S.3- 

8.4. 

8.5, 

s.6. 

s.  8. 

8.9. 

s.  10. 

s.  ii. 

S.  12. 

The  Government  of  India 

Act,  1800. 
Power  of  directors  of  East 

India  Company  to  apportion 
territories,  revenues,  and 
civil  servants  between  Gov- 

ernments of  Madras,  Bom- 
bay, and  Bengal. 

Constitution,  powers,  and 
jurisdiction  of  Supreme 
Court,  Madras. 

Exemption  of  Governor  of 
Madras  and  Governor- 
General  and  their  councils 

from  jurisdiction  of  Su- 
preme Court. 

Transfer  of  records  to  Supreme 
Court. 

Transfer  of  jurisdiction  of 
Supreme  Court. 

Salaries  of  Madras  judges 

Salaries  of  Madras  judges  to 
be  in  place  of  perquisites. 

Allowances  to  Madras  judges 

Salaries  of  judges  of  supreme 
courts  at  Calcutta  and  Ma- 

dras, and  Recorder  of  Bom- 

bay, to  cease  on  judge  leav- 
ing India. 

Vacancy  in  office  of  Recorder 
of  Bombay. 

Power  of  Governor  of  Madras 

in  Council  to  make  regula- 
tions. 

Absence  of  Governor- General 
or  Governor  from  his  coun- 
cil. 

Not  reproduced.  As  to  terri- 
tories, superseded  by  24 

&  25  Viet.  c.  67,  s.  47,  and 
28  &  29  Viet.  c.  17,  ss.  4,  5. See  s.  57. 

Not  reproduced.  See  note  to 
13  Geo.  Ill,  c.  63,88.  13,  14, 

supra. 

Reproduced  by  s.  105. 

Repealed  by  Indian  Act  XIV 
of  1870,  S.  L.  R.  Act,  1892. 

See  note  to  13  Geo.  Ill,  c.  63, 

ss.  13,  14,  supra.  Repealed 
in  part,  S.  L.  R.  Act,  1892. 

Repealed,  S.  L.  R.  Act,  1892. 

Not  expressly  reproduced. 
Covered  by  s.  99. 

Repealed  in  part,  S.  L.  R.  Act, 
1892.  Superseded  by  24  & 
25  Viet.  c.  104,  s.  6. 

Not  reproduced.  Salaries  and 
allowances  of  high  court 

judges  are  now  fixed  by  the 
Secretary  of  State  under  24 
&  25  Viet.  c.  104,  s.  6. 

Repealed  by  Indian  Act  XIV 
of  1870,  S.  L.  R.  Act,  1892. 

Repealed  by  Indian  Act  XIV 
of  1870,  S.  L.  R.  Act,  1892. 

Reproduced  as  to  governors 

by  s.  53.  Repealed  as  to 
Governor- General,  S.  L.  R. 
Act,  1892. 
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88.  I3-I6 

S.  20. 

3.  21,  22. 

»•  23,  24. 

s.  25. 

8.43. 

3.  44-48. 

8.49. 

s.  50. 

Title  and  Sliort  Contents. 

Saving  of  Governor-General'! 
power  to  appoint  a  vice 
president. 

Courts  of  request  . 

Corporal  punishment 

Local  extent  of  jurisdiction 
of  Supreme  Court,  Calcutta. 

Grant  of  letters  of  administra- 
tion. 

Insolvent  debtors    . 

Power  to  appoint  judges  of 
supreme  courts  at  Calcutta, 

Madras,  and  Bombay,  com- 
missioners of  prize. 

The  East  India  Company 

Act,  1813. 

Control  of  India  Board  over 

colleges  and  seminaries  in 
India. 

Provision  to  be  made  for  pub- 
lic education. 

Salaries  of  bishops  and  arch- 
deacons. 

Such  salaries  when  to  com- 
mence and  cease. 

Such  salaries  to  be  in  lieu  of 
fees,  &c. 

Remarks. 

Not  reproduced.  This  power 
was  conferred  by  33  Geo.  Ill, 

c.  52,  s.  53,  which  was  re- 
pealed by  2  &  3  Geo.  V,  c.  6, s.  4. 

Repealed,  9  Geo.  IV,  c.  74, 
s.  126,  which  section  is  itself 

repealed  by  S.  L.  R.  Act, 1873. 

Repealed,  Indian  Act  XIV  of 
1870,  S.  L.  R.  Act,  1892. 

Repealed,  Indian  Act  XIV  of 
1870,  S.  L.  R.  Act,  1892. 

Saved  by  s.  101  (i).  Repealed 
in  part,  S.  L.  R.  Act,  1892. 

Repealed,  Indian  Act  XIV  of 
1870,  S.  L.  R.  Act,  1892. 

Repealed,  Indian  Act  XIV  of 
1870,  S.  L.  R.  Act,  1892. 

Repealed  by  Prize  Courts  Act, 

1894  (56  &  57  Viet.  c.  39). 

Repealed,  S.  L.  R.  Act,  1873. 

Repealed,  S.  L.  R.  Act,  1874. 

Repealed,  S.  L.  R.  Act,  1873. 

Omitted  as  having  been 

made  unnecessary  by  al- 
teration of  circumstances. 

Repealed,  S.  L.  R.  Act,  1873. 

Not  reproduced.  These  sala- 
ries may  now  be  fixed  and 

altered  by  the  Secretary 
of  State  under  43  Viet, 

c.  3,  s.  3.  See  notes  on s.  113- 
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Session  and 
Chapter. 

53Geo.HI, c.  155, 

ss.  51,  52. 

s.53- 

54-78. 8.79. 

8.83. 

8.84. 

s.  85. 

s.  86. 

87,  88. 

Title  and  SJiort  Contents. 

Jurisdiction  of  Bishop  of  Cal- 
cutta. 

Countersignature  of  ecclesias- 
tical letters  patent  for  Cal- 

cutta, Madras,  or  Bombay. 

Signature  of  proceedings  by 
the  chief  secretary  or  the 

principal  secretary  of  the 
department. 

Residence  required  to  qualify 

civil  servants  for  appoint- 
ments exceeding  in  value 

£1,500  per  annum. 

Absence  of  military  officers  for 
five  years. 

Precedence  of  civil  servants 

returning  after  five  years' absence. 

Precedence  of  civil  servants   . 

Salaries  of  governor-general, 
governors  of  Madras  and 

Bombay,  members  of  coun- 
cil, and  judges  of  high 

courts,  to  commence  on 

their  taking  upon  them- 
selves the  execution  of  their 

office. 

Allowances  for  equipment  and 
voyage. 

Remarks. 

Reproduced  by  s.  no.  Ss.  5 
and  52  extended  to  bishop 
of  Madras  and  Bombay,  an< 

s.  52  verbally  amended  b; 
3  &  4  Will.  IV,  c.  85,  ss.  92 

93- 

Not  reproduced.  Supersedei 

by  47  &  48  Viet.  c.  30  (Grea Seal  Act,  1884). 

Repealed,  S.  L.  R.  Act,  1873, 

Amended  by  Indian  Act  II  o 

1 834.  Reproduced  by  ss.  4 

(0.  54  (O. 

Repealed,  S.  L.  R.  Act,  1873, 

Not  reproduced.  Virtually  re 

pealed  by  24  &  25  Vicl 
c.  54,  s.  7. 

Repealed,  S.  L.  R.  Act,  1873 

Not  reproduced.  See  note  o: 

33  Geo.  Ill,  c.  52,  s.  70. 

Omitted  as  having  been  supei 

seded  by  rules  of  service. 

Omitted  on  the  same  grounc 

S.  56  of  33  Geo.  Ill,  c.  52 
which  this  section  amends 

has  been  repealed  by  24  &  2 
Viet.  c.  54,  s.  7. 

Repealed,  S.  L.  R.  Act,  1873 

Reproduced  by  s.  80  (3). 

Repealed  by  43  Viet.  c.  43, 
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3.93. 

3.94. 

8.95. 

3.96. 

3.   II2-I22, 

s.  123, 

8.  124 

8.   125 

Title  and  Short  Contents. 

Superannuation  allowances  of 

East  India  Company's  ser- 
vants in  England. 

Account  of  such  allowances  to 
be  laid  before  Parliament. 

Power  of  Governor- General  in 
Council,  and  the  Governors 
of  Madras  and  Bombay  in 
Council,  to  make  articles  of 
war  for  native  officers  and 
soldiers. 

Power  of  advocates-general 
at  Calcutta,  Madras,  Bom- 

bay, and  Prince  of  Wales 
Island,  to  file  informations 
for  debts  due  to  Crown. 

The  Indian  Presidency 

Towns  Act,  1815. 
Power    to    extend    limits    of 

presidency  towns. 

The  Indian  Bishops  and 

Courts  Act,  1823. 

Pensions  to  bishops  and  arch 
deacons. 

Remarks. 

Repealed,  S.  L.  R.  Act,  1873. 

Spent. 

Repealed,  S.  L.  R.  Act,  1873. 

Not  reproduced.  As  to 
Governor-General  in  Coun- 

cil superseded  by  3  &  4  Will. 

IV,  0.^85,  s.  73,  and  not  saved 
by  24  &  25  Viet.  c.  67,  s.  22 ; 
as  to  Madras  and  Bombay 

superseded  by  24  &  25  Viet. 
C.  67,  88.  42,  43. 

Repealed,  S.  L.  R.  Act,  1890. 

Reproduced  by  s..  109. 

Repealed,  S.  L.  R.  Act,  1873. 

Repealed,  S.  L.  R.  Act,  1874. 

Repealed,  S.  L.  R.  Act,  1890. 

Repealed,  S.  L.  R.  Act,  1873. 

Reproduced  by  s.  59.  Residue 
of  Act  repealed,  S.L.R.  Act, 1873- 

Repealed,  S.  L.  R.  Act,  1873. 

Not  reproduced.  See  note  (6) 
on  s.  113.  Repealed  as  to 
archdeacons  by  43  Viet.  c.  3, s.  5. 

1691 



322 
GOVERNMENT   OF   INDIA 

Session  and 
Chapter. 

4  Geo.  IV, 
C.    71,    8.    4. 

8-5- 

s.6. 

Title  and  Short  Contents. 

ss.  8-10. 

s.  n. 

ss.  12,  13. 

88.  I4-I6. 

S.  I/. 

s.  1  8. 

6  Geo.  IV, 
0.85, 

S3.  1-3. 

8.4. 

Residence  as  chaplain  to  count 
for  pension  as  archdeacon. 

House    to    be    provided    for 

Bishop  of  Calcutta. 
Expenses     of    visitations     of 

Bishop  of  Calcutta. 

Power  of  Bishop  of  Calcutta 
to  admit  to  holy  orders. 

Constitution,  powers,  and 
jurisdiction  of  Supreme 
Court,  Bombay. 

Exemption  of  Governor  of 
Bombay  and  his  council, 
and  Governor-General  from 

jurisdiction  of  the  court. 

Salaries    of    judges    when    to 
commence. 

Such  salaries  to  be  in  lieu  of 

fees,  &c. 

Powers    of   Supreme    Courts, 
Madras  and  Bombay. 

The  Indian  Salaries 

and  Pensions  Act,  1825. 

Salaries  of  judges  of  Supreme 
Courts,  Madras  and  Bom bay. 

Payments  where  judge  of  Su 
preme  Court,  Recorder  o 
Prince  of  Wales  Island,  o 

Bishop  of  Calcutta,  dies  01 

voyage  to  India,  &c. 

Remarks, 

3ot  reproduced.  Unnecessai 
in  view  of  the  Secretary 

State's  power  under  43  Vic 
c.  3,  s.  3,  to  fix  allowanc 

Reproduced  by  s.  113. 
tended  to  Bishops  of  IV 
dras  and  Bombay  by  3  <5 

Will.  IV,  c.  85,  s.  100. 

Reproduced  by  s.  1 1 1 . 

Not  reproduced.     See  note 
13   Geo.  Ill,  c.  63,  ss.    i, 

14,  supra. 
Reproduced  by  s.  105. 

Repealed,  S.  L.  R.  Act,  1873. 

Not  reproduced.  Supersec 
or  made  unnecessary 

24  &  25  Viet.  c.  104,  s. 

Repealed,  S.  L.  R.  Act, 

Repealed,  S.  L.  R.  Act,  187: 

Not  reproduced.     See  note 
13    Geo.  Ill,  c.  63,  ss. 

14,  supra. 
Repealed,  S.  L.  R.  Act,  187; 

Repealed,  S.  L.  R.  Act,  H 

Not  reproduced.     Supersec 
by  24  &  25  Viet.  c.  104,  s. 

Reproduced  in  part  by  s.  113. 

Repealed,  as  to  Recorder  of 
Prince  of  Wales  Island,  by 
S.  L.  R.  Act,  1878. 

Made  unnecessary  in  part  b; 
24  &  25  Viet.  c.  104,  s.  6, 

43  Viet.  c.  3,  s.  3. 

,s 
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Session  and 
Chapter. 

6  Geo.  IV, 
c.8S, 

88.  6-14. 

s.  15- 

ss.  16-21. 

7  Geo.  IV, 
c.  56, 

s.  3. 

3  &  4  Will. 
IV,  c.  85, 

88.  I,  2. 

3.  3-1 8; 

s.  19. 

20-24. 

8.25. 

26-35. 
s.  36. 

s.  37- 

8.38. 

Title  and  Short  Contents. 

Pension  of  Bishop  of  Calcutta. 

The  East  India  Officers' 
Act,  1826. 

Payments   to  representatives 
of  deceased  officers. 

The  Government  of  India 

Act,  1833. 
Continuance  of  powers,  &c.,  of 

East    India    Company    till 
April  30,  1854. 

Property  of  Company  to  be 
held  in  trust  for  Crown. 

Control  of  Commissioners  over 

acts  of  East  India  Company. 

Communication  of  secret  or- 
ders to  India. 

Presidency  of  Fort  William  to 

be  divided  into  two  presi- 
dencies (Bengal  and  Agra). 

Power    to    declare    limits    of 

presidencies. Y  2 

Remarks. 

Repealed,  S.  L.  R.  Act,  1890. 

Not  reproduced.    See  note  (b) 
on  s.  113. 

Repealed,  S.  L.  R.  Act,  1890. 

Reproduced  by  s.  82  (4).  Ss.  i 
and  2  and  residue  of  Act 

repealed,  S.  L.  R.  Act,  1873. 

Not  reproduced.     Spent. 

Not  reproduced.  Superseded 
by  21  &  22  Viet.  c.  106, 
SS.   I,  2. 

Repealed,  S.  L.  R.  Act,  1874. 

Repealed,  S.  L.  R.  Act,  1890. 

Repealed,  S.  L.  R.  Act,  1874. 

Reproduced  by  s.  2  (2). 

Repealed,  S.  L,  R.  Act,  1874. 

Reproduced  by  s.  14  (i). 

Amended  by  21  &  22  Viet, 
c.  106,  s.  27. 

Repealed,  S.  L.  R.  Act,  1874. 

Not  reproduced.  This  pro- 
vision was  suspended  by  5  & 

6  Will.  IV,  c.  52,  s.  i,  and  16 
&  17  Viet.  c.  95,  s.  15,  and 

remained  in  suspension  un- 
til used  in  1912  for  the 

establishment  of  a  Governor 

in  Council  for  Bengal.  It 

had  previously  been  treated 
as  practically  superseded  by 

the  appointment  of  a  lieuten- 
ant-governor for  the  North- 

Western  Provinces  under  5  & 
6  Will.  IV,  c.  52,  s.  2. 

Not  reproduced.  Virt.  rep.  by 
28  &  29  Viet.  c.  17,  ss.  4,  5. 
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[CH. 

Session  and 
Chapter. 

3  &  4  Will. 
IV,  c.  85, 

8.39. 

8.40. 

88.41,42. 

ss.  43, 44. 

8.45. 

8.  46. 

8.47. 

8.49. 

s.  50. 

s.  51. 

Title  and  Short  Contents. 

Government  of  India  by  Gov- 
ernor-General in  Council. 

Laws     made     by     Governor- 
General  in  Council — 

to  have  same  force  in 

India  as  Acts  of  Parlia- 
ment. 

to  be  judicially  noticed  by 
Indian  courts. 

need  not  be  registered    . 

Restrictions      on     legislation 
affecting  high  courts. 

Rules  for  procedure  of  Gover- 
nor-General in  Council. 

Quorum  of  Governor-General's 
legislative  council. 

Quorum  of  Governor-General's executive  council. 

Equality  of  votes  in — 
Governor-General's  execu 

tive  council. 

Governor-General's  legis- 
lative council. 

Saving    of    power    of    Parlia- 

ment— 
to  legislate  for  India 
to  control  Governor-Gene 

ral  in  Council. 

Remarks. 

Reproduced  by  s.  36.  The 

provision  as  to  control  of 
the  revenues  of  India  is 

amended  by  21  &  22  Viet. 
c.  106,  s.  41. 

Repealed,  24  &  25  Viet.  c.  67, 
S.  2. 

Repealed,  S.  L.  R.  Act,  1874. 

Repealed,  24  &  25  Viet.  c.  67, 
S.  2. 

Not  reproduced.  There  is  no 
such  provision  in  24  &  25 
Viet.  c.  67. 

Not  reproduced.  Superseded 
as  to  laws  in  force  In  British 

India  by  Indian  Act  I 
1872,  s.  57. 

Not  reproduced.     Spent. 

Reproduced  by  s.  63  (3).    This 
restriction  is  kept  in  for 

by  24  &  25  Viet.  c.  67,  s.  22. 

Not  reproduced.     Supei 

by   24   &    25    Viet.    c.    67, 
ss.  8,  1 8. 

Repealed  by  S.  L.  R.  Act, 

Reproduced  by  s.  42  (2). 

Reproduced  by  s.  44  (i). 

Not  reproduced.     Supersede 
by  24  &  25  Viet.  c.  67,  s.  15. 

Repealed,  3  3  &  34  Viet.  c.  3 ,  s.  4 . 

Repealed,  24  &  25  Viet.  c.  67, 

Reproduced  by  ss.  63,  121. 
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Session  and 
Chapter. 

3  &  4  Will. 
IV,  c.  85, 

8.  51 

(continued). 

S-- 

53-55- 

8.  56. 

57- 

8.  58. 

59- 

8.  60. 

Title  and  Short  Contents. 

Laws  made  by  Governor- 
General  in  Council  to  be 
laid  before  Parliament. 

Enactments  relating  to  Gover- 
nor-General of  Bengal  to 

apply  to  Governor-General 
of  India. 

Government    of    Bengal    by 
Governor  in  Council. 

Government  of  Madras  and 

Bombay  by  Governors  in 
Council. 

Number  of  members  of  council 

at  Madras  and"  Bombay. 

Government  of  Agra 

Governor- General  to  be  Gover- 
nor of  Bengal. 

Power  to  revoke  or  suspend 

appointment  of  councils. 
Power  to  reduce  number  of 

members  of  council. 

Powers    of    Governor    where 
there  is  no  council. 

Powers  of  Governor  in  Council. 

Rights,  &c.,  of  Governors  and 
members  of  their  councils. 

Legislation   by   Governors  in 
Council. 

Sanction  required  to  creation 
of  office  or  grant  of  salary. 

Remarks. 

Not  reproduced.  This  pro- 
vision does  not  appear  to 

apply  to  laws  made  under 
24  &  25  Viet.  c.  67.  Spent. 

Reproduced  not  in  express 
terms,  but  by  language  of 

Digest. 

Repealed,  S.  L.  R.  Act,  1874. 

Not  reproduced.  The  power 
to  appoint  a  Governor  in 

Council  for  Bengal  was  exer- 
cised in  1912. 

Reproduced  by  s.  50  (i). 

Virtually  repealed  by  9  Edw. 

VII,  c.  4,  s.  2.  Not  repro- 
duced. 

Not  reproduced.  There  is  no 
Presidency  of  Agra.  See 
note  to  3  &  4  Will.  IV,  c.  85, 

s.  38,  supra. 
Repealed,  S.  L.  R.  Act,  1890. 

Reproduced  by  s.  50  (3). 

Virtually  repealed  by  9  Edw. 
VII,  c.  4,  s.2.    Sees.  51(2). 

Repealed,  S.  L.  R.  Act,  1874. 

Reproduced  by  s.  50. 

\  Not  reproduced.    A  Governor 
in  Council  for  Bengal  was 

1       appointed  in  1912. 

Not  reproduced.     Superseded 
by  24  &  25  Viet.  c.  67,  s.  42. 

Not  reproduced.     See  s.  49. 

Repealed,  S.  L.  R.  Act,  1874. 
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[CH. 

Session  and 
Chapter. 

3  &  4  Will. 
IV,  c.  85, 

s.  61. 

62. 

8.63. 

8.  64. 

8.  65. 

s.66. 

8.67. 

s.  68. 

s.  69- 

8.70. 

T^e  and  /SAort  Contents. 

Power  of  directors  to  make 

provisional  appointments  to 

any  office,  subject,  in  cer- 
tain cases,  to  approval  of 

Crown. 

Member  of  council  to  fill 

vacancy  in  office  of  Gover- 
not-General. 

Vacancy  in  office  of  Governor 
to  be  supplied  bj  member  of 
council,  or  (if  no  council)  by 
secretary. 

Authority  of  Governor-Gene- 
ral in  Council  over  certain 

local  Governments. 

Powers  of  Governors  of  Ma- 

dras, Bombay,  [and  Agra] 
not  suspended  by  visit  of 
Governor-General. 

Governors  in  Council  to  keep 
Governor-General  in  Council 

informed  of  their  proceedings 

Remarks. 

Repealed,  as  to  members  of 

Governor-General's  council, 
by  24  &  25  Viet.  c.  67,  s.  2. 
Reproduced,  so  far  as  in 
force,  by  s.  83. 

Reproduced  by  s.  85  (4),  (5). 

S.  62  is  superseded  by  24  & 

25  Viet.  c.  67,  s.  50,  which 
provides  for  the  Governor 
of  Madras  or  Bombay  acting 

as  Governor- General,  but 
the  section  is  still  in  force 

with  respect  to  the  interval 
before  the  arrival  of  the 

governor  (see  24  &  25  Viet. 

0.67,8.51).  S.  62  is  modified 
by  9  Edw.  VII,  c.  4,  s.  4, 
and  repealed  in  part  by  2 
&  3  Geo.  V,  c.  6,  s.  4. 

Reproduced  by  s.  86  (i),  (2). 

Repealed,  as  to  Comman- 
der-in -Chief,  by  56  &  57 

Viet.  c.  62.  Modified  by 
9  Edw.  VII,  c.  4,  s.  4. 

Repealed,  S.  L.  R.  Act,  1890. 

Reproduced  by  s.  49  (i). 

Repealed,  24  &  25  Viet.  c.  67, 
s.  2. 

Reproduced  by  s.  49  (4). 

Reproduced  by  s.  49  (i). 

Repealed,  S.  L.  R.  Act,  1890. 

Repealed,  24  &  25  Viet.  c.  67, 
s.  2. 
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Session  and 
Chapter. 

;  &  4  Will. 
IV,  c.  85, 

8.71. 

8.72. 

s.  73- 

3.74. 

75' 

s.  76. 

77 

8.78. 

Title  and  Short  Contents. 

New  Presidency  of  Agra  not  to 
affect  promotion  of  officers. 

Power  to  make  articles  of  war. 
Judicial  notice  to  be  taken  of 

such  articles. 

Saving   of    prior    laws    until 
articles  made. 

Removal  of  officers  by  Crown. 

Removal  of  officers  by  direc- 
tors of  East  India  Company. 

Proviso  as  to  officers  appointed 
by  Crown  on  default  of 
directors. 

Salaries  of  Governor-General, 
governor,  and  members  of 
their  councils. 

Governor-General,  governors, 
and  members  of  council  not 

to  accept  gifts  ;  or  to  carry 
on  trade. 

Expenses  of  equipment  and 

voyage,  &c. 

Salary  of  governor-general, 
governors,  and  members  of 
their  .councils  to  be  reduced 

by  amount  of  any  pension, 
&c.,  received  by  them. 

Power  to  make  regulations  as 
to  patronage. 

Remarks^ 

Repealed  by  2  &  3  Geo.  V, 
c.  6,  s.  4. 

Repealed,  S.  L.  R.  Act,  1874. 

Reproduced  by  s.  63  (i)  (c). 

Not  reproduced.  Superseded, 

as  to  British  India,  by  In- 
dian Act  I  of  1872,  s.  57. 

Expired.  Articles  of  war 
made  by  Indian  Acts  V  of 
1869  and  VIII  of  1911. 

Repealed  as  to  counter -signa- 
ture and  communication 

by  S.  L.  R.  Act,  1890.  Re- 
produced by  s.  21  (i). 

Reproduced  by  s.  21  (3). 

Repealed,  S.  L.  R.  Act,  1890. 

Virtually  repealed  as  to  salaries 
of  members  of  the  Gover- 

nor-General's council  by 
24  &  25  Viet.  c.  67,  s.  4. 

The  salaries  of  the  Governors 
of  Madras  and  Bombay,  and 
of  members  of  council,  have 

since  been  fixed  by  the 

Secretary  of  State. 
Reproduced  by  s.  117  (4),  (S)- 

Repealed  by  43  Viet.  c.  3,  s.  5. 

Reproduced  by  s.  80. 

Amended  by  21  &22Vict.c.  106, 

s.  30.     Reproduced  by  s.  90, 
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[CH. 

Session  and 
Chapter. 

3  &  4  Will. 
IV,  c.  85, 

5.79. 

s.  80. 

ss.  81-83. 

s.  84. 

s.  85. 

s.  86. 

8.87. 

s.  89. 

8.90, 

s.  91 

s.  92, 

Title  and  Short  Contents. 

If  governor-general,  &c.,  re- 
turns to  Europe  his  office 

vacated. 

Resignation  of  office  by  gover- 
nor-general, &c. 

Salary  and  allowances  to  cease 
from  date  of  departure  or 

resignation. 
Salary  and  allowances  not 

payable  during  absence. 
Payment  of  salaries  and  allow- 

ances to  representatives. 

Disobedience  and  breach  of 
duty. 

Laws  to  be  made  against  illicit 
entry  or  residence. 

Power  to  hold  land 

No  disabilities  in  respect  of 
religion,  colour,  or  place  of 
birth. 

Laws  to  be  made  for  mitigat- 
ing and  abolishing  slavery. 

Salaries  of  Bishops  of  Madras 
and  Bombay. 

Salaries  of  Bishops  of  Madras 
and  Bombay  to  be  in  lieu  of 
fees. 

Expenses  of  equipment  and 
voyage. 

Jurisdiction  of  Bishops  of 
Madras  and  Bombay. 

Remarks. 

Reproduced  by  s.  82. 
note  on  33  Geo.  Ill,  c. s-  37- 

Reproduced  by  s.  82  (4). 

Reproduced  by  s.  117  (2),  (. 

Repealed,  S.  L.  R.  Act, 

Not  reproduced.     This  dii 
tion  has  been  observed. 

Indian  Act  III  of  1864. 

Repealed,  S.  L.  R.  Act,  il 

Superseded  by  Indian  Act of  1837. 

Reproduced  by  s.  91. 

Not  reproduced.     This 
tion  has  been  observed  by 

the  passing  of  Indian  Act  V 
of  1843.  Repealed,  as  to 
U.K.,  S.  L.  R.  Act,  1888. 

Superseded  by  43  Viet.  c. 8.3. 

Reproduced  by  s.  113. 

Not  reproduced.   Repealed  by 

43  Viet.  c.  3,  s.  5. 

Reproduced  by  s.  no. 
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Session  and 
Chapter. 

3  &  4  Will. 
IV,  c.  85, 

8.93. 

s.  94. 

B.95- 

s.  96. 

s.  97,. 

8.98. 

8.99. 

S.  100. 

S.  101. 

103-10; 

108-1 i i 

S.  112 

113-117 

Title  and  Short  Contents. 

Power  to  fix  and  vary  limits  of 
dioceses  of  Calcutta,  Ma- 

dras, and  Bombay. 

Turisdiction  of  bishops  of  Cal- 
cutta, Madras,  and  Bombay. 

3ishop    of    Calcutta    to    be 
metropolitan. 

His  jurisdiction 
Superintendence  of  archbishop 
Subordination   of   bishops   of 

Madras  and  Bombay. 

Pensions  of  bishops 

Payments  where  Bishop  of 
Madras  or  Bombay  dies  on 

voyage  to  India,  &c. 

Pensions  of  bishops 

Consecration  of  person  re- 
sident in  India  appointed 

to  bishopric  of  Calcutta, 
Madras,  or  Bombay. 

Visitations  of  bishops  of  Cal- 
cutta, Madras,  and  Bombay. 

Limitation  to  salary  of  arch- 
deacon. 

Limitation  to  expense  to  be 
incurred  in  respect  oi 
bishops  and  archdeacons. 

Chaplains  of  Church  of  Scot- 
land. 

Grants  to  other  sects 

Government  of  St.  Helena 

Remarks. 

Reproduced  by  s.  no. 

Reproduced  by  s.  1 10. 

Reproduced  by  s.  no. 

Repealed,  S.  L.  R.  Act,  1890. 

Not  reproduced.    See  note  (6) 
on  s.  113. 

Not  expressly  reproduced.  See 
note  (6)  on  s.  113. 

Not  reproduced.     Superseded 

by  43  Viet.  c.  3,  s.  3. 

Reproduced  by  s.  112. 

Reproduced  by  s.  113. 

[Superseded  by  43  Viet.  c.  3, 
s.3. 

Reproduced  by  s.  115. 

Reproduced  by  s.  116. 

Repealed,  16  &  17  Viet.  c.  95, 
s.  36. 

Repealed,  S.  L.  R.  Act,  1874. 

Not   reproduced.      Left   out- standing. 

Repealed,  S.  L.  R.  Act,  1874. 
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Session  and 
Chapter. 

5  &  6  Will. 
IV,  c.  52, 

s.  i. 

S.  2. 

7  Will.  IV, 
&  i  Viet, c.  47, 

SS.    I,    2,    3. 

5  &  6  Viet, c.  119, 

S.  I. 

S.  2. 

8.4. 

i6&  17 
Viet.  c.  95, 

s.  i. 

2-14. 

8.15. 

Title  and  Short  Contents. 

The  India  (North.- West  Pro- 
vinces) Act,  1835. 

Power  to  appoint  a  lieutenant- 
governor  for  the  North- 
Western  Provinces. 

Qualification  for  that  office     . 
Power  to  declare  extent  of  that 

lieutenant-governor' s — 
(1)  territories  . 
(2)  authority    . 

The  India  Officers'  Salaries 
Act,  1837. 

Leave  of  absence    . 

The   Indian  Bishops  Act, 
1842. 

Furlough  of  bishops 

Furlough  allowances  of  bishops 

Second  furlough  of  bishops     . 

Furlough    allowance    to    but 
one  bishop  at  a  time. 

Allowance  to  acting  Bishop  of 
Calcutta. 

The  Government  of  India 

Act,  1853. 
Continuance  of  powers  of  East 

India  Company. 

Suspension  of  3  &  4  Will.  IV, 

c.  85,  s.  38,  as  to  divisien  of 
Bengal  into  two  presidencies. 

Continuance  of  5  &  6  Will.  IV, 

c.  52,  s.  2,  as  to  appoint- 
ment of  a  lieutenant-gover- 

nor of  the  North-Western 
Provinces. 

Remarks. 

Repealed,  S.  L.  R.  Act,  i! 

Not  reproduced.     Spent. 

Reproduced  by  s.  55  (3). 

Repealed,  S.  L.  R.  Act,  1890. 

See  s.  82.    Superseded  in  part 
by  16  &  17  Viet.  c.  95,  s.  32. 

Not  reproduced.  Superseded 

by  34  &  35  Viet.  c.  62. 
Not  reproduced.  Superseded 

by  43  Viet.  c.  3,  s.  3. 

Not  reproduced.     Superse 

by  34  &  35  Viet.  c.  62. 

Not  reproduced.     Superseded 

by  34  &  35  Viet.  c.  62, 
43  Viet.  c.  3,  s.  3. 

Not  reproduced.     Su 

by  43  Viet.  c.  3,  s.  3 

Repealed,  S.  L.  R.  Act,  i 

Repealed,  S.  L.  R.  Act,  i 

Not  reproduced.     See  note  tc 
3  &  4  Will.  IV,  c.  85,  s. 

supra. 
Not  reproduced.     See  not 

5  &  6  Will.  IV,  c.  52, 

supra. 
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Title  and  Short  Contents. 

Power  to  declare  that  the 

Governor-General  shall  not 
be  Governor  of  Bengal. 

Power  to  appoint  a  governor 
of  Bengal. 

Oesser  of  power  to  appoint  a 

deputy-governor  of  Bengal. 
Power  to  appoint  a  lieutenant- 

governor  of  Bengal. 

Service  qualification  for  office 

of  lieutenant-governor. 
Power  to  declare  and  limit 

authority  of  Lieutenant- 
Governor  of  Bengal. 

Power  to  constitute  one  new 

presidency. 
Power  to  authorize  the  ap- 

pointment of  a  lieutenant- 
governor,  and  to  declare  the 
extent  of  his  authority. 

Remarks. 

Enactments  as  to  existing 

presidencies  to  extend  to 
new  presidencies. 

Fines,  forfeitures,  and  es- 
cheats to  form  part  of  the 

revenues  of  India. 

Disposal  of  escheats,  &c. 

Spent.  See  declaration  made 
by  notification  of  March  22, 

1912. 
Covered  by  s.  50. 

Repealed,  S.  L.  R.  Act,  1892. 

Not  reproduced.  Spent.  Gov- 
ernor substituted  for  lieu- 

tenant-governor in  1912. 
Reproduced  by  s.  55  (3). 

Repealed  by  S.  L.  R.  Act,  1892. 

Not  reproduced.    The  power 

of  appointing  a  lieutenant- 
governor  was  exercised  and 
exhausted  by  the  appoint- 

i    ment   of  a  lieutenant-gov- 
'    ernor  of  the  Punjab  in  1854. 

Repealed,  28  &  29  Viet.  c.  17, 8.  3- 

Not  reproduced. 

Repealed,  S.  L.  R.  Act,  1878. 

Repealed,  24  &  25  Viet.  c.  67, 
S.  2. 

Repealed,  S.  L.  R.  Act,  1878. 

Repealed,  24  &  25  Viet.  c.  67, 
S.   2. 

Reproduced  by  s.  22  (3)(c),(d). 

Reproduced  by  s.  34. 
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[CH 

Session  and 
Chapter. 

16  &  17 
Viet.  c.  95, 

8.28. 

ss.  29-31. 

s.  32. 

ss.  33,  34- 

s- 35- 

ss.  36-43- 

17  &  18 
Viet.  c.  77, 

s.  i. 

S.  2. 

s.  3- 

8.5, 

3.6. 

3.7. 

Title  and  Short  Contents. 

Power  to  appoint  commission- 
ers to  report  on  reforms 

proposed  by  the  Indian  Law 
Commissioners. 

Regulations  as  to  leave  and 
furlough. 

Salaries  of  commander-in- 
chief  in  India  and  lieu- 

tenant-governors. 

The   Government   of  India 

Act,  1854. 
Authority  for  passing  letters 

patent  under  the  Great  Seal 

Counter-signature  of  warrants 
under  the  Royal  Sign  Manual 

Power  to  take  territory  under 
immediate  authority  and 

management  of  the  Gover- 
nor-General in  Council. 

Saving  as  to  laws  . 

Power  to  declare  authority 
of  Governor,  &c.,  of  Bengal 
and  the  North- Western  Pro- 

Powers  as  to  Bengal  not  trans- 
ferred to  Lieutenant-Gover- 

nor  of  Bengal  or  North- 
Western  Provinces  to  vest  in 

Governor-General  in  Coun- 
cil. 

Governor-General  of  India  to 

be  no  longer  Governor  of 
Bengal. 

Definition  of  '  India 

Remarks. 

Repealed,  S.  L.  R.  Act,  i 

Repealed,  S.  L.  R.  Act,  1878, 

Reproduced  by  s.  89. 

Repealed,  S.  L.  R.  Act,  i 

Reproduced  by  s.  80. 

878 

Repealed,  S.  L.  R.  Act,  1878 

Repealed     as      to      U. 
S.  L.  R.  Act,  1892. 

Repealed,  S.  L.  R.  Act, 

Reproduced  by  s.  56. 

Reproduced  by  s.  58.   Af 
by  2  &  3  Geo.  V,  c.  6,  s.  3. 

Reproduced  by  s.  56. 

Not  reproduced.  See 
Geo.  V,  c.  6,  s.  i, 

present  Bengal. 

Repealed,  S.  L.  R.  Act, 

See  definitions  in  s.  124. 
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Title  and  Sliort  Contents. 

Act  to  be  construed  with  16 

&  17  Viet.  c.  95. 

21  &  22        The    Government   of  India 
ict.  c.  1 06,  Act,  1858. 

a.i.\  Transfer    of    government    of 
India  to  the  Crown. 

Definition  of  '  India ' 

Government  of  India  by  the 
Crown. 

Revenues  of  India  .         . 

Secretary  of  State  to  exercise 

powers  of  East  India  Com- 
pany. 

Counter-signatures  of  war- 
rants. 

Number  of  Secretaries  and 
Under- Secretaries  of  State 

who  may  sit  in  House  of 
Commons. 

Remarks. 

Salary  of  Secretary  of  State 
and  Under-Secretaries. 

Number  of  members  of  Coun- 
cil of  India. 

First  members  of  council 

Vacancies  in  council 

Not  less  than  nine  members 
of  the  council  to  have 
resided  in  British  India. 

s.  1 1 .  !  Members  of  council  to  hold 

office  during  good  beha- 
viour. 

Removal  of  member  on  ad- 
dress of  Parliament. 

s.  12.  Seat  in  council  disqualifica- 
tion for  Parliament. 

s.  13.  Salary  of  members  of  council. 

Not  reproduced. 

Not  reproduced.     Spent ;   see 
s.  i. 

See  definitions  in  s.  124. 

Reproduced  by  s.  i. 

Reproduced  by  s.  22  (i),  (2). 

[  Reproduced  by  s.  2. 

Amended  by  27   &   28  Viet, 

c.  34.     Left  outstanding. 

Repealed,  S.  L.  R.  Act,  1878. 

Reproduced  by  s.  2  (4). 

Amended  by  7  Edw.  VII, 

c.  35,  s.  i.  Reproduced  by 
s.  3  (I)- 

Repealed,  S.  L.  R.  Act,  1878. 

Repealed,  S.  L.  R.  Act,  1892. 

Reproduced  by  s.  3  (3). 
Amended  by  7  Edw.  VII, 

c.  35,  s.  2. 

Not  reproduced.  Superseded 

by  32  &  33  Viet.  c.  97,  s.  2, 
as  amended  by  7  Edw.  VII, 
c.  35,  s-  4- 

Reproduced  by  s.  3  (8). 

Reproduced  by  s.  4. 

Reproduced  by  s.  3  (9).  Amen- 
ded by  7  Edw.  VII,  0.35,8.3. 
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CH. 

Session  and 
Chapter. 

21  &  22 

Viet.  c.  106 
s.  14. 

ss.  15,  16. 

s.  17. 

s.  1 8. 

s.  19. 

S.  20. 

S.  21. 

S.  22. 

s.  23. 

24,  25. 

S.  26. 

8.27. 

s.  28. 

8.29. 

Title  and  Short  Contents. 

Establishment  of  Secretary  of 
State. 

Compensation  to  officers 

Superannuation  allowance  to 
officers  transferred  from 
home  establishment  of  East 

India  Company  to  Secretary 

of  State's  establishment. 
Superannuation  allowance  to 

officers  appointed  on  Secre- 

tary of  State's  establishment. 

Duties  of  Council  of  India 

Signature     and     address     of 
orders,  &c. 

Committees  of  council,  &c. 

President  and  Vice-president 
of  council. 

Quorum  of  Council 
Who  to  preside  at  meetings     . 

Council    may     act     notwith- 
standing vacancy. 

Meetings,  when  to  be  held 

Procedure  at  meetings    . 

Submission  of  orders  to  coun- 
cil and  record  of  opinions. 

Provision  for  cases  of  urgency. 

Communication  of  secret  or- 
ders to  India. 

Secret  dispatches  to  England. 

Appointment  by  Crown  of — 
Governor-general 
Fourth   ordinary   member 

of      governor  -  general's council. 

Governors  of  presidencies. 
Advocates  general     . 

Remarks. 

            I 
Repealed,  32  &  33  Viet.  c.  97, 

s.  5,  which  section  is  re- 
pealed  by  S.  L.  R.  Act,  1883. 

Reproduced  by  s.  18. 

Repealed,  S.  L.  R.  Act, 

Not  reproduced.     Spent. 

Reproduced  bys.  19.  Amended 
by  i  &  2  Geo.  V,  c.  25, 
s.  i. 

Reproduced  by  s.  6. 
Reproduced  by  s.  15. 

Reproduced  by  s.  n. 

Reproduced  by  s.  8  (i),  (: 

Reproduced  by  s.  7  (i). 
Reproduced  by  s.  8  (3). 
Reproduced  by  s.  7  (2). 

Reproduced  by  s.  9. 

Reproduced  by  s.  TO. 

Reproduced  by  s.  12. 

Reproduced  by  s.  13. 

Reproduced  by  s.  14  (i). 

Reproduced  by  s.  14  (2). 

Reproduced  by  s.  37. 

Repealed,  S.  L.  R.  Act,  i! 

Reproduced  by  s.  50  (2). 

Reproduced  by  s.  109. 
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'ession  and 
Chapter. 

21  &  22 

rict.  c.  106, 
8.  29 

wntinued). 

3.30. 

Title  and  Short  Contents. 

Appointment  of  members  of 

councils  of  governor-gene- 
ral and  governors. 

Appointment  of  lieutenant- 
governors. 

Regulations  as  to  the  making 
of  appointments  in  India. 

Power  to  restore  officers  sus- 

pended or  removed. 

Regulations  for  admission  to 8.32 

s.  33-    Cadetships  and  other  appoint- 

s-34 

s.  35- 

s.36. 

s.  37- 

covenanted  civil  service. 

ments. 

Remarks. 

Repealed,  S.  L.^R.  Act,  1878. 

Reproduced  by  s.  55  (2). 

Reproduced  by  s.  90. 

Not  reproduced. 

Repealed,  S.  L.  R.  Act,  1878. 

Reproduced  by  s.  92. 

Reproduced  in  substance  by 
s.  20  (i). 

Regulations  for  admission  to    Spent, 
cadetships. 

39- 

3.41. 

Selection  for  cadetships 

Mode  of  making  nominations 
for  cadetships. 

Regulations  as  to  appoint- 
ments and  admission  to  ser- 

vice. 

Removal  of  officers  by  Crown 
to  be  communicated  to 

Secretary  of  State  in 
Council. 

Property,  &c.,  of  East  India 

Company — 
To  vest  in  Crown 

To  be  applied  for  purposes 
of  government  of  India. 

Power  of  Secretary  of  State — 
(1)  To  sell,  mortgage,  and 
buy  property. 

(2)  To  make  contracts 

Control  of  Secretary  of  State 
over  revenues  of  India. 

Reproduced  in  substance  by 
s.  20  (i). 

Not  reproduced.  Virtually 

repealed  by  abolition  of 
Indian  Army. 

Reproduced  by  s.  20  (2). 

Reproduced  by  s.  2i>  (2). 

Not  reproduced.     Spent. 
Reproduced  by  s.  22  (i). 

Reproduced  by  s.  31. 

Reproduced  by  s.  32  (i). 

Reproduced  by  s.  23. 
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Session  and 
Chapter. 

Title  and  Short  Contents. 

21  &  22 
Viet.  c.  106, 

3.42. 

3.43. 

8.44. 

3.45. 

3.46. 

8.47. 

8.48. 

8.49. 

8.50. 

8.51. 

8.  52. 

s-  53- 

s.  54. 

S.55- 

s.56. 

s-  57- 

s.  58. 

Remarks. 

Application  of  revenues . 

Money  vested  in  Crown  or  ac- 
cruing from  property  to  be 

applied  in  aid  of  revenues.  | 

Account  of  Secretary  of  State 
in  Council  with  Bank. 

Stock  accounts  to  be  opened  at 
Bank. 

Every  such  account  to  be  a 
public  account. 

Powers  of  Secretary  of  State 
as  to  sale  and  purchase  of 
stock. 

Disposal  of  other  securities  . 

Exercise  of  borrowing  powers. 

Forgery  of  bonds  . 

System  of  issuing  warrants 
for  payment. 

Audit  of  Indian  accounts 

Accounts  to  be  annually  laid 
before  Parliament. 

Communication  to  Parliament 

of  orders  for  commencing 
hostilities. 

Expenses  of  military  opera- 
tions beyond  the  frontier. 

Military  and  naval  forces  of 

East  India  Company  trans- 
ferred to  the  Crown. 

Indian  forces  of  Crown   . 

Servants  of  East  India  Com- 

pany transferred  to  the 
Crown. 

Reproduced  by  s.  22  (4). 

Amended  by  22  &  23  Vicl 

c.  41,  s.  3,  and  26  &  27  Viet 

c.  73,  s.  1 6.  Reproduced  b 8.   25. 

Repealed,  S.  L.  R.  Act,  1878 

Not  reproduced.     Spent. 

Reproduced  by  s.  25  (6). 

Repealed,  S.  L.  R.  Act,  1878 

Reproduced  by  s.  22. 

Reproduced  by  s.  27. 

Reproduced  by  s.  28. 

Repealed,  S.  L.  R.  Act,  1892. 

Not  reproduced.     Supersedec 

by    Order    in    Council    o: 
August  27,  1860. 

Reproduced  by  s.  30. 

Reproduced  by  s.  29. 

Reproduced  by  s.  16. 

Reproduced  by  s.  24. 

Not  reproduced. 

Not  reproduced.     Superseded 

by  23  &  24  Viet.  c.  100. 

Not  reproduced. 
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ession  and 
Chapter. 

21  &  22 

rict.  c.  106, 8.59. 

s.  60. 

Title  and  Short  Contents. 

Orders  of  East  India  Com- 

pany. 

Cesser  of  functions  of  pro- 
prietors and  directors  of 

East  India  Company. 

s.  61.    Board  of  Control  abolished    . 

s.  62.  Records,  &c,,  of  East  India 
Company  to  be  delivered  to 

Secretary  of  State  in  Coun- 
cil. 

s.  63.  i  Exercise  of  powers  of  gover- 
nor-general before  taking 

seat  in  council. 

8.  64. 

8.  65. 

s.66. 

8.67. 

s.  68. 

ss.  69,  70. 

s.  71. 

88.  72,  73. 

8.74. 

s- 75- 

22  &23 

ict.  c.  41, 
8.  I. 

1691 

Existing  provisions  to  be 
applicable  to  Secretary  of 
State  in  Council,  &c. 

Rights  and  liabilities  of  the 

Secretary  of  State  in  Coun- 
cil. 

Treaties,  liabilities,  and  con- 
tracts of  East  India  Com- 

pany. 

Secretary  of  State  and  Coun- 
cil of  India  not  personally 

liable. 

East  India  Company  not  to  be 
liable  in  respect  of  claims 
arising  out  of  covenants 
made  before  Act. 

Commencement  of  Act 

The  Government   of  India 

Act,  1859. 
Power  to  sell,  mortgage,  and 

buy  property  and  make  con- 
tracts in  India. 

Z 

Remarks. 

Reproduced  by  s.  123. 

Repealed,  S.  L.  R.  Act,  1892. 

Reproduced  by  s.  84. 

Not  expressly  reproduced.  See 
general  saving  in  s.  121. 

Reproduced  by  s.  35. 

Repealed,  S.  L.  R.  Act,  1878. 

Reproduced  by  s,  122. 

Reproduced  by  s.  35  (4). 

Repealed,  S.  L.  R.  Act,  1878. 

Not  reproduced.     East  India 

Company  dissolved. 

Repealed,  S.  L.  R.  Act,  1878. 

Repealed,  S.  L.  R.  Act,  1892. 

Repealed,  S.  L.  R.  Act,  1878. 

Reproduced  by  s.  33  (i),  (2), 

(4). 
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Session  and 
Chapter. 

Title  and  Short  Contents, Remarks. 

22&23 

Viet.  c.  41, 
S.  2. 

8.3- 

8.4. 

8.  5. 

8.6. 

Viet.  c.  54, 

8.  I. 

ss.  3,  4. 

8.5. 

s.  6. 

8.7. 

Sch. 

Viet.  c.  67, 
s.  i. 

8.  2. 

S-3- 

Form  of  execution  of  assur- 
ances in  India. 

Enforcement    by    or    against 
Secretary  of  State. 

Secretary  of  State,   &c.,  not 

personally  liable. 

Mode    of    signing    drafts    on 
Bank  of  England. 

Validity    of    contracts    made 
before  passing  of  Act. 

Ditto       . 

Execution  of  contracts  made 

by  Secretary  of  State. 

Actions  by  or  against  Secre- 
tary of  State. 

The  Indian  Civil  Service 

Act,  1861. 
Validation  of  appointments     . 

Offices  reserved  to  covenanted 
civil  service. 

Power  to  make  provisional  ap- 
pointments in  certain  cases. 

Offices  not  reserved  to  cove- 
nanted civil  service. 

Saving      as     to     lieutenant- 

governor. 

Repeal  of  33  Geo.  Ill,  c.  52, 
s.  56,  &c. 

List    of    offices    reserved    to 
covenanted  civil  service. 

The  Indian  Councils  Act, 
1861. 

Short  title       . 

Repeal  of  enactments    . 

Number  of  members  of  gover- 

nor-general's council. 

Amended  by  33   &   34  Vi( 

c.  59,  s.  2.     Reproduced  by 
s.  33  (2). 

Reproduced  by  s.  33  (2). 

Reproduced  by  s.  33  (3). 

Reproduced  by  s.  25  (3). 

Not  reproduced.     Spent. 

Not  reproduced.     Spent. 
Amended    by    3    Edw.    VII, 

c.  n,  s.  2.     Reproduced  by 
s.  32. 

Covered  by  s.  35  (i). 

Repealed,  S.  L.  R.  Act,  i! 

Reproduced  by  s.  93. 

Reproduced  by  s.  95. 

Covered  by  s.  93. 

Schedule  II  does  not  include 

lieutenant-governor. 

Not  reproduced.     Spent. 

Reproduced  by  Schedule  II. 

Not  reproduced.     Spent. 

Not  reproduced.     Spent. 

Amended  by  37  &  38  Viet. 
c.  91,  s.  i.  Reproduced  by 
s.  39  (2). 
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3.4. 

Title  and  Short  Contents. 

Number  of  appointments  to 
be   made   by   Secretary   of 
State. 

Proportion  of  members  who 
must  have  served  in  India. 

Member  to  relinquish  military 
duty. 

One  member  to  be  a  barrister. 

Number  of  appointments  to 
be  made  by  Crown. 

Power  to  appoint  commander  - 
in-chief  an  extraordinary 
member. 

Remarks. 

Repealed  by  S.L.R.  Act,  1878- 

Reproduced  by  s.  39  (3). 

Reproduced  by  s.  39  (4). 

Reproduced  by  s.  39  (3). 

Reproduced  by  s.  39  (i ).  All 
members  are  now  appointed 
by  the  Crown.  See  32  &  33 
Viet.  c.  97,  s.  8. 

Reproduced  by  s.  40  (i). 

Present  members  of  governor-    Not  reproduced.     Spent, 

general's    council    to    con- tinue. 

Power    to    appoint    a    fifth    Not  reproduced.     Spent, 
member. 

Salary  of  members Reproduced  by  s.  80. 

Reproduced  by  s.  83.  As  to 
Secretary  of  State  superseded 

by  32  &  33  Viet.  c.  97,  s.  8. 

Power  of  Secretary  of  State, 

or  Crown,  to  make  pro- 
visional appointment  to 

office  of  member  of  gover- 

nor-general's council. 

Appointment  and  powers   of    Reproduced  by  s.  45. 

president  of  governor-gene- 
ral's council. 

Powers    of    governor-general    Reproduced  by  s.  47  (i). 
when  absent  from  council. 

Absence    of   governor-general    Reproduced  by  s.  46.  Amended 
or  president  from  council.          by  9  Edw.  VII,  c.  4,  s.  4. 

Power  to  make  rules  and 

orders  for  governor-gene- 
ral's executive  council. 

Council,  where  to  assemble      . 
Governor  of  Madras  or  Bom- 

bay, when  to  be  an  extra- 
ordinary member  of  gover- 

nor-general's council. 
Lieutenant-governor,  when  to 

be  an  additional  member  of 
the  council. 

Reproduced  by  s.  43  (2). 

Reproduced  by  s.  42  (i). 
Reproduced  by  s.  40  (2). 

Reproduced  by  s.  60  (5).  As 
to  chief  commissioners,  see 

33  &  34  Viet.  c.  3,  s.  3. 
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Session  and 
Chapter. 

24  &  25 
Viet.  c.  67, 

s.  10. 

S.  12. 

S.  13. 

8.14. 

8.15. 

s.  16. 

s.  17. 

Title  and  Short  Contents. 

Appointment  of  additional 
members  of  council  for 

legislation. 

Term  of  office  of  additional 
members. 

Remarks. 

Amended  by  9  Edw.  VII,  c. 

s.  i  ( i ).  Repealed  in  part  1 
9  Edw.  VII,  c.  4,  s.  8. 
produced  by  s.  60. 

Reproduced  by  s.  60. 
pealed  in  part  by  9 

VII,  c.  4,  s.  8. 

Resignation      of      additional    Reproduced  by  s.  88  (i). 
member. 

Power    for    governor-general  i  Repealed,  55  &  56  Viet.  c.  i, 
to   fill   vacancies    of   addi-  j      s.  4. 
tional  members. 

Incompleteness  of  proportion    Reproduced  by  s.  79  (6). 
of  non- official  members  not 
to  invalidate  law. 

President,  quorum,  and  cast-  Reproduced  by  8.62.  Amenc 
ing  vote  at  legislative  meet-  and    repealed    in    part 
ings  of  the  governor-gene-  9  Edw.  VII,  c.  4,  ss.  4,  8. 
ral's  council. 

First  legislative  meeting Repealed  by  S.L.R.  Act,  i! 

Times   and   places    of   subse-    Reproduced  by  s.  61. 
quent  legislative  meetings.    { 

s.  1 8.    Rules    for   conduct    of   legis-  I  Reproduced  by  s.  67. 
lative  business. 

s.  19. 

s.  20. 

s.  21. 

S.  22, 

Business  at  legislative  meet-    Amended  by  9  Edw.  VII,  c. 
ings.  s.  5.     Reproduced  by  s. 

Assent  of  governor-general  to  j  Reproduced  by  s.  65. 
acts  of  his  council. 

Power  of  Crown  to  disallow  j  Reproduced  by  s.  66. 
Acts. 

Legislative   power   of   Gover-  j  Reproduced  by  s.  63  (i),  (4) 
nor- General  in  Council. 

Governor- General  in   Council  j  Reproduced  by  s.  63  (2). 
not  to  have  power  to  repeal  | 

or  affect — 
(i)    The    Indian    Councils  |  Reproduced  by  s.  63  (2)  (a) 
Act,  1 86 1,  or 
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Title  and  Short  Contents. 

(2)  3  &  4  Will.  IV,  c.  85, 
16  &  17  Viet.  c.  95,  17  & 
1 8  Viet.  c.  77,  21  &  22 
Viet.  c.  1 06,  or  22  &  23 
Viet.  c.  41,  or 

(3)  Any  Act  enabling  the 
Secretary  of  State  to  raise 
money,  or 

(4)  The  Army  Acts,  or 
(5)  Any  Act  of  Parliament 
passed  after  1860  affect- 

ing Her  Majesty's  Indian territories. 

i  Governor-General  in  Council 

not  to  have  power  to  pass 
laws  affecting  authority  of 
Parliament,  &c. 

;  Power  to  make  ordinances     . 

Such     ordinances     may     be 
superseded  by  Acts. 

Laws  made  by  Governor- 
General  in  Council  not  in- 

valid because  affecting  pre- 
rogative of  the  Crown. 

Validation  of  laws  made  for 

the  non-regulation  provinces. 

Leave  of  absence  to  ordinary 
members  of  council. 

s.  27.  Vacancy  in  office  of  ordinary 
member  of  council. 

s.  28.  Power  to  make  rules  and 
orders  for  Executive  Coun- 

cils of  Madras  and  Bombay. 

29.  Appointment  of  additional 
members  of  council  for 

Madras  and  Bombay. 

Term  of  office  of  additional 
members. 

Resignation      of      additional 
member. 

Remarks. 

Not  reproduced.  So  much  of 
these  Acts  as  is  now  in  force 

is  embodied  in  the  Digest. 
As  to  3  &  4  Will.  IV,  c.  85, 
BS.  84  and  86,  see  32  &  33 

Viet.  c.  98,  s.  3,  as  partially 
repealed  by  S.  L.  R..(No.  2) 
Act,  1893. 

Reproduced  by  s.  63  (2)  (c), 

Reproduced  by  s.  63  (2)  (d). 
Reproduced  by  s.  63  (2)  (6). 

Reproduced  by  s.  63  (2).  The 
reference  to  the  East  India 

Company  is  omitted  as  ob- 
solete. 

Reproduced  by  s.  69. 
Not  reproduced  ;    covered  by s.  63  (4). 

Reproduced  by  s.  79  (a). 

Not  reproduced.     Spent. 

Reproduced  by  s.  81. 

Reproduced  by  s.  87. 

Reproduced  by  s.  54  (2). 

Reproduced  by  s.  71.  Re- 
pealed in  part  by  9  Edw. 

VII,  c.  4,  s.  8. 

Reproduced  by  s.  71  (7).  Re- 
pealed in  part  by  9  Edw. 

VII,  c.  4,  s.  8. 

Reproduced  by  s.  88  (i). 
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24  &  25 
Viet.  c.  67, 

3.32. 

33- 

3.34. 

s-  35- 

8.  36. 

S-37- 

8.38. 

8.39. 

8.  40. 

8.41. 

8.42. 

Power  for  governor  of  presi- 
dency to  fill  vacancies  of 

additional  members. 

Incompleteness  of  proportion 
of  non-official  members  not 
to  invalidate  law. 

President  of  governor's  coun- cil. 

Quorum  and  casting  vote  at 
legislative  meetings. 

First  legislative  meeting 

Time  and  place  of  legislative 
meetings. 

Rules  for  conduct  of  business 

at  legislative  meetings. 

Business  at  legislative  meet- 
ings. 

Assent  of  governor  to  Acts  of 
local  council. 

Repealed,  55  &  56  Viet.  c.  14, 
s.  4. 

Reproduced  by  s.  79  (c). 

Amended  by  9  Edw.  VII,  c.  4, 

s.  4.  Reproduced  by  s.  72 

(2). 

Repealed  in  part  and  amended 

by  9  Edw.  VII,  c.  4.  Repro- duced by  s.  72  (i),  (4). 

Repealed,  S.  L.  R.  Act,  1892. 

Reproduced  by  s.  72  (5). 

Reproduced  by  s.  77  (5). 

Reproduced  by  s.  77  (i), 

(4). 

Reproduced  by  s.  78  (i). 

Assent  of  governor-general  to    Reproduced  by  s.  78  (3),  (<> 
such  Acts. 

3.43. 

8.44. 

Power  of  Crown  to  disallow 
such  Acts. 

Legislative    powers    of    local 
councils. 

Power  to  repeal  laws  made  in 
India  before  1861. 

Local  legislature  not  to  have 

power  to  affect  Acts  of  Par- 
liament. 

Sanction  required  to  legisla- 
tion by  local  councils  in 

certain  cases. 

Power  to  establish  legislatures 

in  Bengal,  the  North- Western 
Provinces,  and  the  Punjab. 

Reproduced  by  s.  78  (5), 

Reproduced  by  s.  76  (i). 

Amended  by  55    &   56  Vic 

c.  14,  s.  5.     Reproduced  by 
S.  76  (2). 

Reproduced  by  s.  76  (4). 

Reproduced  by  s.  76  (3),  (5). 

Spent.     See  s.  70. 
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»i  and 
Chapter. 

24  &  25 
Viet.  c.  67, 

8.45. 

Title  and  Short  Contents. 

Constitution    of    councils    of 

lieutenant-governors. 

Procedure  at  meetings  of  lieu- 

tenant-governor's council. 

s.  46.  Power  to  constitute  new  pro- 
vinces and  to  appoint  a  lieu- 

tenant-governor for  each, 
and  declare  and  limit  his 
authority. 

s.  47.    Power  to  fix  and  alter  boun- 
daries. 

Saving  as  to  laws    . 

s.  48.  Legislative  powers  of  Lieu- 
tenant-Governors  in  Coun- 

cil. 
Nomination  of  members  of 

lieutenant-governors'  coun- 
cils. 

Conduct  of  business  in  lieu- 

tenant-governors' councils. 
Assent  to,  and  disallowance 

of,  acts  of  lieutenant-gover- 
nors' councils. 

s.  49.    Previous  assent  of  Crown  to 

proclamation — 
Constituting  councils 
Altering  boundaries  . 
Constituting  new  provinces 

ts.  50,  51.  Governor  of  Madras  or  Bom- 
bay to  fill  vacancy  in  office 

of  governor-general. 

Remarks. 

s.  52.  ;  Saving     of     certain     rights, 
powers,  and  things  done. 

53' 

s.  54- 

Meaning  of  term  '  in  council.' 

Superseded  in  part  by  9  Edw. 
VII,  c.  4,  ss.  i  (2),  6.  Repro- 

duced by  8.73  (i),  (2),  (3). 

Reproduced  by  s.  75.  Re- 
pealed in  part  by  9  Edw. 

VII,  c.  4,  s.  8.  Amended  by 
9  Edw.  VII,  c.  4,  s.  4. 

Reproduced  by  s.  74. 

Reproduced  by  s.  74  (i). 

Reproduced  by  s.  74  (2). 

Reproduced  by  s.  76. 

Reproduced  by  ss.  73,  79  (6). 

Reproduced  by  s.  77. 

Reproduced  by  s.  78. 

Reproduced  by  s.  74. 
Reproduced  by  s.  74. 
Reproduced  by  s.  74. 

Reproduced  by  s.  85.  Amended 
as  to  Bengal  by  2  &  3  Geo.  V, 
c.  6,  s.  4. 

Reproduced  by  s.  121. 

Effect  reproduced  by  language 

of  Digest,  see  ss.  50-54,  &c. 

Repealed,  S.  L.  R.  Act,  1878. 
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Chapter. 

Viet.  c.  104, 
s.  i. 

8.3. 

8.4. 

8.  5. 

s.  6. 
s.;. 

8.9. 

5.  10. 

Title  and  Short  Contents. 

s  12. 

s.  13. 

The  Indian  High  Courts 

Act,  1861. 

Power  to  establish  high  courts 
at    Calcutta,    Madras,    and 
Bombay. 

Constitution  of  those  courts    . 

Tenure  of  office  of  judges 

Resignation  of  judges  to  be 

submitted  to  governor-gene- 
ral or  local  Government. 

Precedence  of  judges 

Salaries,  &c.,  of  judges    . 

Vacancy  in  office  of  chief  jus- 
tice or  other  judge. 

Abolition  of  supreme  and  sadr 
courts. 

Jurisdiction    and    powers    of 

high  courts. 

Reproduced  by  s.  96.  Amended 
by  i  &  2  Geo.  V,  c.  1 8,  ss.  i ,  3. 

Repealed,  S.  L.  R.  Act,  1878. 

Reproduced  by  s.  97  (i). 
Reproduced  by  s.  97  (2). 

Reproduced  by  s.  98. 

Reproduced  by  s.  99. 

Reproduced  by  s.  100. 

Repealed  by  S.  L.  R.  Act,  1892. 

Reproduced  by  s.  101  (i). 

, 
s.  ii.  Provisions  applicable  to  su- 

preme courts  and  judges 
thereof  to  apply  to  high 
courts  and  judges  thereof. 

Pending  proceedings 

Exercise  of  jurisdiction  by 
single  judges  or  division 
courts. 

s-  T4-  Chief  justice  to  determine 
what  judges  shall  sit  alone 
or  in  the  division  courts. 

IS- 

s.  1 6. 

Powers  of  high  courts  with 
respect  to  subordinate 
courts. 

Power  to  establish  new  high 
court. 

Repealed,  28  &  29  Viet.  c. 
s.  2,  which  section  is  itse 
repealed    by    S.  L.  R.    Act, 
1878. 

Covered  by  ss.  101,  105-8. 

Not  reproduced.     Spent. 

Reproduced  by  s.  103  (i). 

Reproduced  by  s.  103  (2). 

Reproduced  by  s.  102. 

Not  reproduced.  Exhaust 
by  establishment  of  high 
court  at  Allahabad.  Since 

revived  by  i  &  2  Geo.  V, 

c.  1 8,  s.  2. 
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Session  and 
•    Chapter. 

Viet.  c.  104, 
s.  16 

(continued), 

s.  17. 

s.  1 8. 

2We  and  Short  Contents. 

Number  and  qualifications  of 
judges  of  new  courts. 

Provisions  applicable  to  new 
courts. 

Power  to  revoke,  alter,  or  sup- 
plement letters  patent  of 

high  courts. 

s.  19-  i  Definition  of  '  barrister 
|  Local  government  . 

Remarks. 

28  &29 
Viet.  c.  15, 

s.  i. 

S.  2. 

8.3. 

8.4. 

s.  5. 

8.6. 

2S&29 

Viet.  c.  17, 
S.  I. 

S.  2. 

s.  3. 

8.4. 

The  Indian  High  Courts 

Act,  1865. 
Extension  of  time  for  granting 

new  letters  patent  for  high 
courts. 

Power  to  make  orders  altering 
local  limits  of  jurisdiction 

of  high  courts. 

Power  to  disallow  such  orders. 

Saving  of  legislative  powers 
of  Governor  -  General  in 
Council. 

The  Government  of  India 

Act,  1865. 
Power  of  Governor- General 

in  Council  to  legislate  for 
British  subjects  in  Native 
States. 

Foregoing  section  to  be  read 
as  part  of  s.  22  of  24  &  25 
Viet.  c.  67. 

Power  to  appoint  territorial 
limits  of  presidencies  and 

lieutenant-governorships. 

Covered  by  ss.  96-103. 

Spent.  Repealed  as  to  U.  K. 
by  S.  L.  R.  Act,  1893. 

Repealed  by  28  &  29  Viet. 
c.  15,  s.  2,  which  section  is 
itself  repealed  by  S.  L.  R. 
Act,  1878. 

Reproduced  by  s.  96. 
Reproduced  by  .ss.  97  (2),  100, 

102. 

Repealed,  S.  L.  R.  Act,  1893. 

Repealed,  S.  L.  R.  Act,  1878. 

Reproduced  by  s.  104. 

Repealed,  S.  L.  R.  Act,  1878. 

Reproduced  by  s.  104. 

Reproduced  by  s.  63  (i)  (6). 

Section  22  is  reproduced   by 
8.   63- 

Repealed,  S.  L.  R.  Act,  1878. 

Reproduced  by  s.  57. 
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Session  and         Tia  and  Short  Contents.  Remarks. Chapter. 

.  Disallowance  by  Secretary  of    Reproduced  by  s.  57,  prov. 
Viet.  c.  17,  !      gtate  of  proclamation  nif^v.  I 

Reproduced  by  s.  57,  prov. 

TT  32  &  33 
Viet.  c.  97, 

ing  boundaries  of  province, 
Sanction  of  Crown  to  procla- 

mation   transferring    entire 
district. 

The  Government  of  India 

Actj  1869 
Vacancies  in  Council  of  India 

to  be  filled  by  Secretary  of 
State. 

Term  of  office  of  member  of 
Council  of  India. 

s.  3.    Power  to  reappoint  member  . 

s.  4.    Former  Acts  to  apply  to  future 
members. 

8.5. 

s.  6. 

8.7. 

32  &  33 
Viet.  c.  98. 

s.  i. 

8.3. 

33&34 
Viet.   c.    3, 

s.  i. 

8.  2. 

Resignation  of  member  . 

Pension     of     members     ap- 
pointed before  the  Act. 

Claims  to  compensation 

Appointment  of  ordinary 
members  of  the  councils  of 

the  governor-general  and 

governors. 

The  Indian  Councils  Act, 
1869. 

Power  of  Governor- General 

in  Council  to  legislate  for 
native  Indian  subjects. 

Power  to  repeal  or  amend 
ss.  8 1  to  86  of  3  &  4  Will. 
IV,  c.  85. 

The  Government  of  India 

Act,  1870. 

Power  to  make  regulations 

Regulations  to  be  sent  to 
Secretary  of  State. 

Laws  and  regulations  to  con- 
trol and  supersede  prior 

regulations. 

Reproduced  by  s.  3  (2). 

Reproduced     by     s.      3      (4). 

Amended  by  7   Edw.   VII, 
c.  35,  s.  4. 

Reproduced  by  s.  3  (5). 

Effect  reproduced  by  language 
of  Digest. 

Repealed,  S.  L.  R.  Act,  1883. 
Reproduced  by  s.  3  (7). 

Repealed  as  to  U.K.  by  S.: 
(No.  2)  Act,  1893. 

Reproduced  by  s.  5. 

Reproduced  by  ss.  39  (i) 

Si  (I)- 

Reproduced  by  s.  63  (i)  (c) 

Repealed,  S.  L.  R.  Act,  1883. 
Effect  reproduced  by  language 

of  Digest. 

Reproduced  by  s.  68. 

Reproduced  by  s.  68  (3). 

Covered  by  ss.  63  (i),  68, 
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Session  and 
Chapter. 

Title  and  Short  Contents. Remarks. 

^.  c  '  '  Lieutenant-governor  or  chief commissioner,  when  to  be 
an  additional  member  of 

governor-general's  council. 
8.4. 

s.  5.  Power  of  governor-general  to 
act  against  opinion  of  coun- 
cil. 

s.  6.  Power  to  appoint  natives  of 
India  to  offices  reserved  to 

the  covenanted  civil  ser- 
vice. 

33  &  34         The  East  India  Contracts 
Viet.  c.  59,  Act,  1870. 

•i.    Validity  of  deeds,  &c.      . 

s.  2.  Power  to  vary  form  of  execu- 
tion of  assurances. 

34  &  35      |    The  Indian  Councils  Act, 
Viet.  c.  34,  1871. 

s.  i.  Validation  of  Acts  of  ̂ ocal 

legislatures  conferring  juris- 
diction over  European  British 

subjects. 

2     Committal  of  European  British 
subjects. 

3.    Power  of  local  legislatures  to 
amend     and     repeal     Acts  i 
declared    valid    by    Indian 
Act  XXII  of  1870. 

Reproduced  by  s.  60  (5). 

Repealed,  S.  L.  R.  Act,  1883. 

Reproduced  by  s.  44  (2),  (3). 

Reproduced  by  s.  94. 

34&35 
Viet.  c.  62, 

s.  i. 

37  &  38 
Viet.  c.  77, 

s.  13- 

The  Indian  Bishops  Act, 
1871. 

Power  to  make  rules  as  to 
leave  of  absence  of  Indian 

bishops. 
Proviso  as  to  limits  of 

expense. 

The  Colonial  Clergy  Act, 
1874. 

Provisions  as  to  Indian 
bishops. 

Repealed,  S.  L.  R.  Act,  1883. 

Reproduced  by  s.  33  (2). 

Reproduced  by  s.  79  (c). 

Not  reproduced.  Made  un- 
necessary by  Indian  Act  V 

of  1898. 

Not  reproduced.  Superseded 

by  55  &  56  Viet.  c.  14,  s.  5. See  s.  76  (4). 

Reproduced  by  s.  114. 

Reproduced  by  s.  113. 

Reproduced  by  s.  no  (5). 
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37  &  38 Viet.  c.  91, 
s.  i. 

s.3, 

39  &40 Viet.  c.  7, 

43  Viet. 
c.    3,   s.    i. 

S.  2. 

8.3. 

8.4. 

Title  and  Short  Contents. 

The  Indian  Councils  Act, 
1874. 

Power  to  appoint  a  sixth  mem- 

ber to  governor-general's council. 

Provisions  as  to  other  mem- 

bers to  apply  to  the  sixth 
member. 

The  sixth  member  to  be  called 

member  for  public  works. 

Power  to  diminish  number  of 

members  of  governor-gene- 
ral's council  to  five. 

When  number  diminished,  no 

temporary  appointment  to 
be  made. 

Saving  of — 
(1)  24  &  25  Viet.  c.  67,  s. 
8,  and  33  &  34  Viet.  c.  3, s.  5. 

(2)  Powers    of   governor- 
general  in  respect  of  his 
council. 

The  Council  of  India  Act, 
1876. 

Appointment  to  Council  of 
India  of  persons  with  pro- 

fessional or  other  peculiar 

qualifications. 

The  Indian  Salaries  and 

Allowances  Act,  1880. 
Short  title       .... 

Allowances  of  certain  officials 

for  equipment  and  voyage. 

Power  to  fix  salaries  and 

allowances  of  bishops  and 
archdeacons  of  Calcutta, 
Madras,  and  Bombay. 

Saving  as  to  salaries  at  com- 
mencement of  Act. 

Charges  on  Indian  revenues 
not  to  be  increased. 

Repeal  of  enactments 

Remarks. 

Reproduced  by  s.  39 

Repealed  by  4  Edw.  VII,  c.  26. 

Reproduced  in  substance  by 

s.  39  (2).  Repealed  in  part 
by  4  Edw.  VII,  c.  26. 

Reproduced  by  s.  87. 

Provisions  saved,  reprodi 

by  Digest. 

Repealed  by  7  Edw.  VII,  c. 
s.  5. 

Not  reproduced.     Spent. 

Reproduced  by  ss.  80,  113 

Reproduced  by  s.  113  (i). 

Not  reproduced.     Spent. 

Reproduced  by  ss.  80,  113. 

Repealed,  S.  L.  R.  Act,  i8< 
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•Session  and 
Chapter. 

45 
J.  63, 

s.  i. 

Title  and  Short  Contents. 

The  India  Office  Auditor 
Act,  1881. 

Superannuation  allowance  of 
India  Office  auditor  and  his 
assistants. 

s.  2.    Short  title 

48 c.  38,. 

S.  I. 

The  Indian  Marine  Service 

Act,  1884. 
Short  title 

2,  3.  Power  of  Governor. General  in 
Council  to  make  laws  for 
the  Indian  Marine  Service. 

s.  4.    Such  laws — 
to  have  same  force  as  Acts 
of  Parliament. 

to  be  judicially  noticed  by 
all  courts. 

s-  5-  Restriction  on  legislation  auth- 
orizing sentence  of  death. 

s.  6.  Power  to  place  Indian  Marino 
Service  under  Naval  Dis- 

cipline Act  in  time  of  war. 

52  &  53 

'ict.  c.  65, s.  i. 

55  &  56 

'ict.  c.  14, s.  i. 

The  Council  of  India  Reduc- 
tion Act,  1889. 

Power  to  reduce  number  of 
Council  of  India. 

Short  title       .        . 

The  Indian  Councils  Act, 
1892. 

Increase  of  number  of  mem- 

bers of  Indian  legislative 
councils. 

s.  2.    Business  at  legislative  meet- 
ings    . 

s.  3.    Meaning    of    expressions    re- 
ferring to  Indian  territories. 

Remarks. 

Reproduced  by  s.  30  (10). 

Not  reproduced. 

Not  reproduced. 

Reproduced  by  s.  63  (i)  (d), 

(5),  (6). 

Not  reproduced.     There  is  no 
such  provision  in  24  &  25 
Viet.  c.  67. 

Not  reproduced.    As  to  Indian 
courts,  see  Indian  Act  I  of 
1872,8.  57. 

Reproduced  by  s.  63  (3). 

Left  outstanding. 

Repealed   by  7    Edw.    VII, 
c.  35,  s.  5. 

Repealed    by    9    Edw.     VII, 

c.  4,  s.  8. 

Repealed    by    9    Edw.    VII, 

c.  4,  8.  8.    • 

Reproduced  by  s.  63. 
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Session  and 
Chapter. 

Title  and  Short  Contents. Remarks. 

55&S6 Viet.  c.  14, 
8.4. 

3.5. 

s.6. 

8.7. 

56  &  57 
Viet.  c.  70, 

8.5. 

3  Edw.  VII, 
c.  u. 

4  Edw.  VII, 
c.  26. 

7  Edw.  VII, c.  35, 

s.  i. 

s.3. 

8.4. 

8.5. 

9  Edw.  VII, c.  4, 

8.  I. 

8.2(1) 

Vacancies  in  number  of  addi- 
tional members  of  councils. 

Powers  of  Indian  local  legis- 
latures. 

Definitions 

Saving  of  powers  of  Governor- 
General  in  Council. 

Short  title      . 

The  East  India  Loan 

Act,  1893. 

Signature  of  debentures  and 
bills. 

The  Contracts  (India  Office) 
Act,  1903. 

The  Indian  Councils  Act 
1904. 

The  Council  of  India  Act, 
1907. 

Number  of  members 

Newly  appointed  members  to 
have  last  left  India  within 

live  years. 

Salary  of  members 

Term  of  office  of  members     . 

Repeals        .... 

The  Indian  Councils  Act, 
1909. 

Election  of  members  ;  num- 
ber of  members  ;  quorum  ; 

term  of  office ;  casual 
vacancies. 

Number  and  qualification  of 
members  of  Madras  and 

Bombay  Councils. 

Reproduced    by    s.    88. 
pealed  in  part  by  9  E( 
VII,  c.  4,  s.  8. 

Reproduced  by  s.  76. 

Reproduced  by  ss.  70,  74,  i: 

Not  reproduced. 

Not  reproduced. 

Reproduced  by  s.  28  (3). 

Reproduced  by  s.  32. 

Effect  given   by  language s.  39. 

Reproduced  by  s.  3  (i). 

Reproduced  by  s.  3  (3). 

Reproduced  by  s.  3  (9). 

Reproduced  by  s.  3  (4). 

Spent. 

Reproduced  by  ss.  60,  71,  7; 

Reproduced  by  s.  51  (2),  (•• 
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Session  and 
Chapter. 

Title  and  Short  Contents. Remarks. 

)Edw.VII, 
c.  4, 

S.  2  (2). 

3(0- 

Casting  vote  of  President  of  |  Covered  by  s.  53. 
Madras  or  Bombay  Council. 

Bengal  Executive  Council Spent  as  to  Bengal. 
Applied  to  Bihar  and  Orissa 

by  2  &  3  Geo.  V,  c.  6,  s.  2. 
Referred  to  in  note  to  s.  55  (i ). 

3  (2).    Executive  Councils  for  Lieu- 
tenant-Governors. 

3(3). 

3(4)- 

8.4. 

.  Referred  to  in  note  to  s.  55 

Rules  and  orders  for  trans- 
action of  business  in  Lieu- 

tenant-Governors' Councils. 

Appointment  and  functions  of 
members  of  Lieutenant- 

Governors'  Councils. 

Appointment    and    functions    Referred  to  in  notes  to  ss.  45, 
of  Vice-Presidents. 72,  75,  and  reproduced  by 

ss.  62  (i),  (2),  72  (2),  75  (i), 

85  (4),  86  (i). 

s.  5-    Conduct      of     non -legislative    Reproduced  by  ss.  64,  77. 
business       in       Legislative 

s.6. 

8.7. 

s.  8. 

i.  II. 

Geo. 
1 8, 

s.  i. 

S.  2. 

Councils. 

Regulations  as  to  nomination    Reproduced  by  ss.  60,  71,  73. 
and  election  of  members,  &c. 

Proclamations,  &c.,  to  be  laid    Reproduced  by  s.  123 A. 
before  Parliament. 

Short  titles,   commencement,    Spent, 
repeals. 

Maximum  numbers  of  mem-    Repealed  in  part  and  amended 
bers  of  Legislative  Councils.        by  2  &  3  Geo.  V,  c.  6,  s.  4  (i ). 

Reproduced  by  Appendix  II. 

Repeals .    Spent. 

The  Indian  High  Courts 
Act,  1911. 

Maximum  number  of  Judges.    Reproduced  by  s.  96  (i). 

Additional  High  Courts Referred  to  in  note  (a)  to  s.  96 

and  note  (6)  to  s.  104. 
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Chapter. 

i  &  2  Geo. 

V,  c.  18, 
s.  3. 

8.4. 

i  &  2  Geo. 
V,C.2S, 

S.   I. 

S.  2. 

2  &  3  Geo. 
V,  c.  6, 

s.  i  (i). 

8.    I    (I), 

prov.  (6). 

S.  I  (2). 

s.  4  (2). 

Schedule, 
Part  I. 

Schedule, 
Part  II. 

Title  and  Short  Contents. 

Temporary  Judges 

Salaries  of  Judges 

The  Government  of  India 

Act  Amendment  Act, 
1911. 

Gratuities  to  personal  repre- 
sentatives. 

Confirmation  of  past  grants  of 

gratuities. 

The  Government  of  India 

Act,  1912. 
Powers     of     Governor     and 

Council  of  Fort  William  in 

Bengal. 

Advocate-General  of  Bengal   . 

Power  to  extend  limits  of 
Calcutta. 

Bihar  and  Orissa  Executive 
Council. 

Legislative  Councils  for  Chief 
Commissioners. 

Amendments 

Repeals        .... 

Power  to  transfer  territories  . 

Amendments 

Repeals        .... 

Remarks. 

Referred  to  in  note  (&)  to  s. 

Reproduced  by  s.  22  (2). 

Reproduced  by  s.  19. 

Spent. 

Reproduced   by   language   of 

Digest. 

Referred    to    in    footnote    to s.  71  (4). 

Reproduced  by  s.  59. 

Referred  to  in  note  to  s.  55 

Referred  to  in  notes  to  ss.  158, 

74- 

Reproduced    by   language 

Digest. 

Spent. 
Reproduced  in  note  to  s.  5; 

Reproduced    by    s.    85 

Appendix  II. 

Spent. 



CHAPTER  IV 

APPLICATION  OF  ENGLISH  LAW  TO  NATIVES  OF 

INDIA l 

ENGLISH  law  was  introduced  into  India  by  the  charters  intro- 

imder  which  courts  of  justice  were  established  for  the  three  English 
presidency  towns  of  Madras,  Bombay,  and  Calcutta.     The  law  into India,. 

3harters  introduced  the  English  common  and  statute  law  in 

:orce  at  the  time,  so  far  as  it  was  applicable  to  Indian  circum- 

stances. The  precise  date  at  which  English  law  was  so 

ntroduced  has  been  a  matter  of  controversy.  For  instance,  it 

las  been  doubted  whether  the  English  statute  of  1728,  under 

Ivhich  Nuncomar  was  hanged,  was  in  force  in  Calcutta  at  the 

line  of  his  trial,  or  of  the  commission  of  his  offence.  So  also 

,here  has  been  room  for  argument  as  to  whether  particular 

English  statutes,  such  as  the  Mortmain  Act,  are  sufficiently 

ipplicable  to  the  circumstances  of  India  to  be  in  force 

1  This  chapter  is  based  on  a  paper  read  before  the  Society  of  Comparative 
legislation  in  1896. 

Among  the  most  accessible  authorities  used  for  the  purpose  of  this  chapter 

,re  Harington's  Analysis  of  the  Bengal  Regulations,  Beaufort's  Digest  of 
he  Criminal  Law  of  the  Presidency  of  Fort  William,  the  introduction  to 

<lorley's  Digest  of  Indian  Cases,  the  editions  published  by  the  Indian 
jegislative  Department  of  the  Statutes  relating  to  India,  of  the  general 
lets  of  the  Governor- General  in  Council,  and  of  the  Provincial  Codes, 
nd  the  Index  to  the  enactments  relating  to  India.  The  numerous 

rolumes  of  reports  by  Select  Committees  and  by  the  Indian  Law  Com- 
aissioners  contain  a  mine  of  information  which  has  never  been  properly 
worked. 

The  best  books  on  existing  Hindu  law  are  those  by  Mr.  J.  D.  Mayne 

nd  by  West  (Sir  Raymond)  and  Biihler,  written  from  the  Madras  and  Bom- 
>ay  points  of  view  respectively.  Sir  R.  K.  Wilson  has  published  a  useful 
)igest  of  Anglo-Mahomedan  Law.  Reference  should  also  be  made  to  the 
eries  of  Tagore  Law  Lectures.  There  are  books  by  the  late  Sir  C.  L.  Tupper 
-nd  Sir  W.  H.  Rattigan  on  the  customary  law  of  the  Punjab. 
On  the  general  subject  dealt  with  by  this  chapter  see  Bryce,  Studies  in 

listory  and  Jurisprudence,  Essay  II  (now  published  separately). 
1691  A  o 
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there.1  But  Indian  legislation,  and  particularly  the  enact- 
ment of  the  Indian  Penal  Code,  has  set  at  rest  most  of  these 

questions. 

Charter  of  George  II's  charter  of  1753,  which  reconstituted  the  mayors' 

175 3>  courts  in  the  three  presidency  towns  of  Madras,  Bombay, 
and  Calcutta,  expressly  excepted  from  their  jurisdiction  all 

suits  and  actions  between  the  Indian  natives  only,  and 
directed  that  such  suits  and  actions  should  be  determined 

among  themselves,  unless  both  parties  should  submit  them 

to  the  determination  of  the  mayor's  court.  But,  according 
to  Mr.  Morley,  it  does  not  appear  that  the  native  inhabitants 

of  Bombay  were  ever  actually  exempted  from  the  jurisdiction 

of  the  mayor's  court,  or  that  any  peculiar  laws  were  adminis- 
tered to  them  in  that  court.2 

Warren  It  was  n°t,  however,  until  the  East  India  Company  took 

^pfan^of8  over  *^e  ac^ve  administration  of  the  province  of  Bengal  that 
J772»  the  question  of  the  law  to  be  applied  to  natives  assumed 

a  seriously  practical  form.  In  1771  the  Court  of  Directors 

announced  their  intention  of  '  standing  forth  as  Diwan  ;  '  in 
other  words,  of  assuming  the  administration  of  the  revenues 

of  the  province,  a  process  which  involved  the  establishmc 

not  merely  of  revenue  officers,  but  of  courts  of  civil 

criminal  justice.  In  the  next  year  Warren  Hastings  became 

Governor  of  Bengal,  and  one  of  his  first  acts  was  to  lay  down 

a  plan  for  the  administration  of  justice  in  the  interior  of 

Bengal.  What  laws  did  he  find  in  force  ?  In  criminal  cases 
the  Mahomedan  Government  had  established  its  own  criminal 

law,  to  the  exclusion  of  that  of  the  Hindus.  But  in  civil 

cases  Mahomedans  and  Hindus  respectively  were  governed 

by  their  personal  laws,  which  claimed  divine  authority,  and 

were  enforced  by  a  religious  as  well  as  by  a  civil  sanction. 

1  The  question  is  discussed  at  length  in  Mr.  Whitley  Stokes's  preface  to 
the  first  edition  of  The  Older  Statutes  relating  to  India,  reprinted  in  his 
Collection  of  Statutes  relating  to  India  (Calcutta,   1881).     See  also  the 
Mayor  of  Lyons  v.  East  India  Company,  3  State  Trials,  N.  S.,  647,  and 
the  other  authorities  cited  in  note  (a)  to  s.  108  of  the  Digest. 

2  Morley's  Digest,  Introduction,  p.  clxix. 
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The  object  of  the  East  India  Company  was  to  make  as  Gradual 

little  alteration  as  possible  in  the  existing  state  of  things. 

Accordingly  the  country  courts  were  required,  in  the  adminis-  criminal low 

tration  of  criminal  justice,  to  be  guided  by  Mahomedan  law. 

But  it  soon  appeared  that  there  were  portions  of  the  Maho- 
medan law  which  no  civilized  Government  could  administer. 

It  was  impossible  to  enforce  the  law  of  retaliation  for  murder, 

of  stoning  for  sexual  immorality,  or  of  mutilation  for  theft, 

or  to  recognize  the  incapacity  of  unbelievers  to  give  evidence 

in  cases  affecting  Mahomedans.  The  most  glaring  defects  of 

Mahomedan  law  were  removed  by  regulations,  and  an  inter- 

esting picture  of  the  criminal  law,  so  patched  and  modified, 

as  it  was  administered  in  the  country  courts  of  Bengal  about 

the  year  1821,  is  given  in  Mr.  Harington's  Analysis  of  the 
Bengal  Regulations.1  The  process  of  repealing,  amending, 
and  supplementing  the  Mahomedan  criminal  law  by  enact- 

ments based  on  English  principles  went  on  until  the  Maho- 

medan law  was  wholly  superseded  by  the  Indian  Penal  Code 

in  i86o.2  A  general  code  of  criminal  procedure  followed  in 
1861,  and  the  process  of  superseding  native  by  European  law, 

so  far  as  the  administration  of  criminal  justice  is  concerned, 

was  completed  by  the  enactment  of  the  Evidence  Act 

of  1872. 

With  respect  to  civil  rights,  Warren  Hastings  's  plan  of  1772  Observ- 

directed,  by  its  twenty  -third  rule,  that  '  in  all  suits  regarding  native 
marriage,  inheritance,  and  caste,  and  other  3  religious  usages 
and  institutions,   the  laws  of  the   Koran  with  respect  to  law. 

Mahomedans,  and  those  of  the  Shaster  with  respect  to  Gentus 

(Hindus)   shall  be  invariably   adhered  to.'     '  Moulavies   or 

Brahmins  '  were  directed  to  attend  the  courts  for  the  purpose 

1  See  also  Sir  R.  K.  Wilson's  Introduction  to  Anglo  -Mahomedan  Law, 
p.  113;  and  for  a  description  of  the  criminal  law  of  India  as  it  existed  in 
1852,  see  the  evidence  given  in  that  year  by  Mr.  F.  Millett  before  the  Select 

Committee  of  the  House  of  Lords  on  the  East  India  Company's  Charter. 
z  It  had  been  previously  superseded,  in  1827,  by  a  written  code  in  the 

Bombay  Presidency  (Morley,  Digest,  Introduction,  pp.  cliv,  clxxvi). 

3  The  use  of  '  other  '  implies  that  marriage  and  inheritance  were  treated 
as  religious  institutions. 

A  a  2 
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of  expounding  the  law  and  giving  assistance  in  framing 

decrees.1 

The  famous  '  Regulating  Act '  of  1773  empowered  th 
Governor-General  and  Council  of  Bengal  to  make  rul 

ordinances,  and  regulations  for  the  good  order  and  ci 

government  of  the  settlement  at  Fort  William  (Calcutta) 
other  factories  and  places  subordinate  thereto,  and  in  17 

the  Government  of  Bengal  exercised  this  power  by  issui 

a  code  of  regulations  for  the  administration  of  justice,  whic 

contained  a  section  (27)  embodying  the  provisions  and  ex 

words  of  Warren  Hastings's  regulation.  A  revised  code 
the  following  year  re-enacted  this  section  with  the  additi 

of  the  word  '  succession.' 
The  English  Act  of  1781  (21  Geo.  Ill,  c.  70),  which  w 

passed  for  amending  and  explaining  the  Regulating  Ac 

recognized  and  confirmed  the  principles  laid  down  by  W 
Hastings. 

Whilst  empowering  the  Supreme  Court  at  Calcutta  to  h 

and  determine  all  manner  of  actions  and  suits  against  all  an 

singular  the  inhabitants  of  Calcutta,  it  provided  (s.  17)  th 

'  their  inheritance  and  succession  to  lands,  rents,  and  g 
and  all  matters  of  contract  and  dealing  between  party  an 

party,  shall  be  determined  in  the  case  of  Mahomedans  b; 

the  laws  and  usages  of  the  Mahomedans,  and  in  the  case 

Gentus  (Hindus)  by  the  laws  and  usages  of  Gent  us  ;    an 

where  one  only  of  the  parties  shall  be  a  Mahomedan 

Gentu,  by  the  laws  and  usages  of  the  defendant.'     It  we 

on  to  enact  (s.  18)  that  ( in  order  that  regard  should  be 
to  the  civil  and  religious  usages  of  the  said  natives,  the  rights 
and  authorities  of  fathers  of  families  and  masters  of  families, 

according  as  the  same  might  have  been  exercised  by  the  Gentu 

or  Mahomedan  law,  shall  be  preserved  to  them  respectively 

within  their  said  families  ;   nor  shall  any  acts  done  in  conse- 
quence of  the  rule  and  law  of  caste  respecting  the  members  of 

the  said  families  only  be  held  and  adjudged  a  crime,  althoug 

This  direction  was  repealed  by  Act  XI  of  1864. 
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the  same  may  not  be  held  justifiable  by  the  laws  of  England.' 
Enactments  to  the  same  effect  have  been  introduced  into 

numerous  subsequent  English  and  Indian  enactments.1 
These  provisions  of  the  Act  of  1781,  and  the  corresponding 

'  provisions  of  the  Act  of  1797  relating  to  the  recorders'  courts 
of  Madras  and  Bombay  (afterwards  superseded  by  the 

supreme  courts,  and  now  by  the  high  courts),  are  still  in  force, 

but  are  not  included  in  the  list  of  English  statutory  pro- 
visions which,  under  the  Indian  Councils  Act  of  1861  (24 

&  25  Viet.  c.  67),  Indian  legislatures  are  precluded  from 

altering.  Consequently  they  are  alterable,  and  have  in  fact 

been  materially  affected,  by  Indian  legislation.  For  instance, 

the  native  law  of  contract  has  been  almost  entirely  super- 

seded by  the  Contract  Act  of  1872  and  other  Acts.  And 

the  respect  enjoined  for  the  rights  of  fathers  and  masters  of 

families  and  for  the  rules  of  caste  did  not  prevent  the  Indian 

legislature  from  abolishing  domestic  slavery  or  suttee. 

A  Bengal  regulation  of  1832  (VII  of  1832),  whilst  re-enact-  The  Lex 
ing  the  rules  of  Warren  Hastings  which  had  been  embodied 

in  previous  regulations,  qualified  their  application  by  a  pro- 

vision which  attracted  little  attention  at  the  time,  but  after- 

wards became  the  subject  of  considerable  discussion.2  It 

declared  that  these  rules  '  are  intended  and  shall  be  held  to 
apply  to  such  persons  only  as  shall  be  bona  fide  professors  of 

those  religions  at  the  time  of  the  application  of  the  law  to 

the  case,  and  were  designed  for  the  protection  of  the  rights 

of  such  persons,  not  for  the  deprivation  of  the  rights  of  others. 

1  See,  e.g.,  Bengal  Regulation  III  of  1793,  s.  21 ;  Bengal  Regulation  IV 
of  1793,  s.  4 ;  37  Geo.  Ill,  c.  142  (relating  to  the  recorders'  courts  at  Madras 
and  Bombay),  ss.  12,  13  ;  Bombay  Regulation  IV  of  1827,  s.  26 ;  Act  IV 
of  1872,  s.  5  (Punjab),  as  amended  by  Act  XII  of  1878 ;  Act  III  of  1873, 
s.  1 6  (Madras) ;  Act  XX  of  1875,  s.  5  (Central  Provinces) ;  Act  XVIII  of 

1876,  s.  3  (Oudh)  ;  Act  XII  of  1887,  s.  37  (Bengal,  North-Western  Provinces, 
and  Assam) ;  Act  XI  of  1889,  s.  4  (Lower  Burma) ;  and  clauses  19  and  20 
of  the  Charter  of  1865  of  the  Bengal  High  Courts,  the  corresponding  clauses 
of  the  Madras  and  Bombay  Charters,  and  clauses  13  and  14  of  the  Charter 
of  the  North-Western  Provinces  High  Court. 

3  See  Morley's  Digest,  Introduction,  pp.  clxxiii,  clxxxiii. 
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Whenever,  therefore,  in  any  civil  suit,  the  parties  to  such 

suits  may  be  of  different  persuasions,  where  one  party  shall 

be  of  the  Hindu  and  the  other  of  the  Mahomedan  persuasion, 

or  where  one  or  more  of  the  parties  to  such  suit  shall  not 

be  either  of  the  Mahomedan  or  Hindu  persuasion,  the  laws 

of  those  religions  shall  not  be  permitted  to  operate  to  deprive 

such  party  or  parties  of  any  property  to  which,  but  for  the 

operation  of  such  laws,  they  would  have  been  entitled.  In 

all  such  cases  the  decision  shall  be  governed  by  the  principles 

of  justice,  equity,  and  good  conscience  ;  it  being  clearly 

understood,  however,  that  this  provision  shall  not  be  con- 

sidered as  justifying  the  introduction  of  the  English  or  any 

foreign  law,  or  the  application  to  such  cases  of  any  rules  not 

sanctioned  by  those  principles.' 
In  the  year  1850  the  Government  of  India  passed  a  law 

(XXI  of  1850)  of  which  the  object  was  to  extend  the  principle 

of  this  regulation  throughout  the  territories  subject  to  the 

government  of  the  East  India  Company.  It  declared  that 

'  So  much  of  any  law  or  usage  now  in  force  within  the  terri- 
tories subject  to  the  government  of  the  East  India  Company 

as  inflicts  on  any  person  forfeiture  of  rights  or  1  property, 
or  may  be  held  in  any  way  to  impair  or  affect  any  right  of 

inheritance,  by  reason  of  his  or  her  renouncing  or  having 

been  excluded  from  the  communion  of  any  religion,  or  being 
deprived  of  caste,  shall  cease  to  be  enforced  as  law  in  the 

courts  of  the  East  India  Company,  and  in  the  courts  estab- 

lished by  Royal  charter  within  the  said  territories.' 
This  Act,  which  was  known  at  the  time  of  its  passing  as 

the  Lex  Loci  Act,2  and  is  still  in  force,  excited  considerable 
opposition  among  orthodox  Hindus  as  unduly  favouring 

converts,  and  has  been  criticized  from  the  Hindu  point  of 

1  An  attempt  has  been  made  to  argue  that  this  phrase  was  an  accidental 
misprint  for  '  rights  of  property.'     But  there  seems  no  foundation  for  this 
suggestion.  . 

2  This  title  is  a  misnomer.    It  was  properly  applied  to  other  provisions 
which  were  subsequently  dropped.     See  the  evidence  of  Mr.   Cameron 
before  the  Select  Committee  of  the  House  of  Lords  in  1852. 
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view  with  respect  to  its  operation  on  the  guardianship  of 

•  children  in  a  case  where  one  of  two  parents  had  been  converted 
from  Hinduism  to  Mahomedanism. 

It  will  have  been  observed  that  Warren  Hastings's  rule  Law  ap- 
and  the  enactments  based  upon  it  apply  only  to  Hindus  and  persona 
Mahomedans.     There  are,  of  course,  many  natives  of  India 

who  are  neither  Hindus  nor  Mahomedans,  such  as  the  Portu-  nor 

Maho- guese  and  Armenian  Christians,  the  Parsees,  the  Sikhs,  the  medani?. 
Jains,  the  Buddhists  of  Burma  and  elsewhere,  and  the  Jews. 

The  tendency  of  the  courts  and  of  the  legislatures  has  been 

to  apply  to  these  classes  the  spirit  of  Warren  Hastings's  rule 
and  to  leave  them  in  the  enjoyment  of  their  own  family  law, 

except  so  far  as  they  have  shown  a  disposition  to  place  them- 
selves under  English  law. 

When  Mountstuart   Elphinstone  legislated  for  the  terri-  Rules  as to  local 
tories  then  recently  annexed  to   the   Bombay   Presidency,  usage  in 

Anglo  -Indian  administrators  had  become  aware  that  the  ̂ <&thl 

sacred  or  semi-sacred  text-books  were  not  such  trustworthy  Punjab. 

guides  as  they  had  been  supposed  to  be  in  the  time  of  Warren 

Hastings,  and  that  local  or  personal  usages  played  a  much 

more  important  part  than  had  previously  been  attributed 

to  them.  Accordingly,  the  Bombay  regulation  deviated  from 

the  Bengal  model  by  giving  precedence  to  local  usage  over 

the  written  Mahomedan  or  Hindu  law.1  Regulation  IV  of 

1827  (s.  26),  which  is  still  in  force  in  the  Bombay  Presidency, 

directed  that  '  The  law  to  be  observed  in  the  trial  of  suits 
shall  be  Acts  of  Parliament  and  regulations  of  Government 

applicable  to  the  case  ;  in  the  absence  of  such  Acts  and 

regulations,  the  usage  of  the  country  in  which  the  suit  arose  ; 

if  none  such  appears,  the  law  of  the  defendant,  and,  in  the 

absence  of  specific  law  and  usage,  justice,  equity,  and  good 

conscience  alone.'  The  same  principle  has  since  been  applied 

1  It  is  also  important  to  observe  that  the  Mahomedan  criminal  law  had 
not  been  introduced  into  the  territories  under  Bombay  to  anything  like 

the  same  extent  as  into  Bengal.  See  on  this  subject  the  Judicial  Letters 

from  Bombay  of  July  29,  1818,  pars.  186  seq.,  printed  in  the  Reports  to 
Parliament  on  East  India  Affairs  for  the  year  1819. 
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to  the  Punjab,  which  is  pre-eminently  the  land  of  customa 

law,  and  where  neither  the  sacred  text-books  of  the  Hind 
nor  those  of  the  Mahomedans  supply  a  safe  guide  to  t 

usages  actually  observed.  In  this  province  the  Punjab  La 

Act  1  expressly  directs  the  courts  to  observe  any  custom 
applicable  to  the  parties  concerned,  which  is  not  contrary  to 

justice,  equity,  or  good  conscience,  and  has  not  been  altered  or 

abolished  by  law,  or  declared  by  competent  authority  to  be  void, 

Native  Native  Christians  have  for  the  most  part  placed  themselves, Christians 
and  or  allowed  themselves  to  be  placed,  under  European  law. 

mans         ̂ s  ̂ onS  ag°   as   2^3^  the  Armenians  of  Bengal  presented 

a  petition  to  the  Governor-General,  in  which,  after  setting 
forth  the  destitution  of  their  legal  condition,  they  added, 

'  As  Armenians  have  ceased  to  be  a  nation  since  the  year  of 
our  Lord  1375,  and  no  trace  of  their  own  law  is  now  to  be 

discovered,2  your  petitioners  humbly  submit  that  the  law 
of  England  is  the  only  one  that  can,  upon  any  sound  principle, 

be  allowed  to  prevail.'  3 
Parsees.  The  Parsees  have  obtained  the  enactment  of  an  intestate 

succession  law  of  their  own  (XXI  of  1865). 

Justice,  In  matters  for  which  neither  the  authority  of  Hindu  or 

andgood  Mahomedan  text-books  or  advisers  nor  the  regulations  and 
science  otner  enactments  of  the  Government  supplied  sufficient 

guidance,  the  judges  of  the  civil  courts  were  usually  directed 

to  act  in  accordance  with  '  justice,  equity,  and  good  con- 

science.' An  Englishman  would  naturally  interpret  these 
words  as  meaning  such  rules  and  principles  of  English  law 

as  he  happened  to  know  and  considered  applicable  to  the 

case  ;  and  thus,  under  the  influence  of  English  judges,  native 

law  and  usage  were,  without  express  legislation,  largely 

supplemented,  modified,  and  superseded  by  English  law. 

The  in(luiries  and  reports  which  preceded  the  Charter  Act 

passing  of  of  1833  directed  attention  to  the  unsatisfactory  condition 

1  IV  of  1872,  s.  5,  as  altered  by  XII  of  1878,  s.  i. 
2  This,  of  course,  is  merely  the  statement  of  the  Bengal  Armenians  of 

1836.    See  Dareste,  Etudes  d'Histoire  du  Droit,  pp.  119  seqq. 
8  MorJey's  Digest,  Introduction,  p.  clxxxvii. 
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of  the  law  in  British  India  at  that  time,  and,  in  particular,  Charter 

to  the  frequent  difficulty  of  ascertaining  what  the  law  was 

and  where  it  was  to  be  found.  The  judges  of  the  Calcutta 

Supreme  Court,  after  describing  generally  the  state  of  the 

t  law,  went  on  to  say  :  '  In  this  state  of  circumstances  no  one 
can  pronounce  an  opinion  or  form  a  judgement,  however 

sound,  upon  any  disputed  right  of  persons  respecting  which 

doubt  and  confusion  may  not  be  raised  by  those  who  may 

choose  to  call  it  in  question  ;  for  very  few  of  the  public  or 

persons  in  office  at  home,  not  even  the  law  officers,  can  be 

expected  to  have  so  comprehensive  and  clear  a  view  of  the 

Indian  system  as  to  know  readily  and  familiarly  the  bearings 

of  each  part  of  it  on  the  rest.  There  are  English  Acts  of 

Parliament  specially  provided  for  India,  and  others  of  which 

it  is  doubtful  whether  they  apply  to  India  wholly,  or  in  part, 

or  not  at  all.  There  is  the  English  Common  Law  and  Con- 
stitution, of  which  the  application  is  in  many  respects  still 

more  obscure  and  perplexed  ;  Mahomedan  Law  and  Usage  ; 

Hindu  Law,  Usage,  and  Scripture  ;  Charters  and  Letters 

Patent  of  the  Crown  ;  regulations  of  the  Government,  some 

made  declaredly  under  Acts  of  Parliament  particularly 

authorizing  them,  and  others  which  are  founded,  as  some  say, 

on  the  general  power  of  Government  entrusted  to  the  Company 

by  Parliament,  and  as  others  assert  on  their  rights  as  suc- 
cessors of  the  old  Native  Governments  ;  some  regulations 

require  registry  in  the  Supreme  Court,  others  do  not  ;  some 

have  effect  generally  throughout  India,  others  are  peculiar 

to  one  presidency  or  one  town.  There  are  commissions  of 

the  Governments,  and  circular  orders  from  the  Nizamut 

Adawlut,  and  from  the  Dewanny  Adawlut  ;  treaties  of  the 

Crown  ;  treaties  of  the  Indian  Government  ;  besides  inferences 

drawn  at  pleasure  from  the  application  of  the  "  droit  public," 
and  the  law  of  nations  of  Europe,  to  a  state  of  circumstances 

which  will  justify  almost  any  construction  of  it,  or  qualifica- 
>n  of  its  force.' l 

1  See  Hansard  (1833),  xviii.  729. 
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First  It  was  for  the  purpose  of  remedying  this  unsatisfactoi 

Law  Com-  state  of  things  that  an  Indian  Law  Commission  was  appoinl 

mission.     uncier  the  Charter  Act  of  1833,  with  Macaulay  at  its  h( 
The  commission  sat  for  many  years,  and  produced  sevei 

volumes  of  reports,  which  in  some  cases  supplied  the 

of  Indian  legislation.     But  it  was  not  until  1860  that  tl 

Penal        Indian  Penal  Code,  its  most  important  achievement,  was  pla< 

Codes  of     on  t^le  Indian  Statute  Book.     The  first  edition  of  the 

Civil  and    of  Civil  Procedure  had  been  passed  in  1859,  and  the  first  editic 

Proce-       of  the  Code  of  Criminal  Procedure  was  passed  in  i86i.1    The 
law  of  Procedure  has  been  supplemented  by  the  Evidence 

Act  (I  of  1872)  and  the  Limitation  Act  (IX  of  1908),  and  by 

the  Specific  Relief  Act  (I  of  1877),  which  stands  on  the  border- 

land of  substantive  and  adjective  law.     These  Acts  apply  to 

all  persons  in  British  India,  whether  European  or  native,  and 

wholly  displace  and  supersede  native  law  on  the  subjects  to 
which  they  relate. 

But  when  the  time  came  for  codifying  the  substantive  cr 

law,  it  was  found  necessary  to  steer  clear  of,  and  make  exce] 

tions  with  respect  to,  important  branches  of  native  law. 

Indian  The  Indian  Succession  Act,  1865   (X  of  1865),  which 

Act  based  on  English  law,  is  declared  by  s.  2  to  constitute,  subj< 

to  certain  exceptions,  the  law  of  British  India  applicable 

all  cases  of  intestate  or  testamentary  succession.     But  t 

exceptions  are  so  wide  as  to  exclude  almost  all  natives 

India.     The  provisions  of  the  Act  are  declared  (s.  331)  n 

to   apply  to  the   property  of  any  Hindu,   Mahomedan, 

Buddhist.     And   the    Government   of    India   is    empowere 

(s.  332)  to  exempt  by  executive  order  from  the  operati 

of  the  whole  or  any  part  of  the  Act  the  members  of  any 

sect,  or  tribe  in  British  India,  to  whom  it  may  be  conside 

impossible  or  inexpedient  to  apply  those  provisions.    Two 

classes  of  persons  have  availed  themselves  of  this  exempti 

— Native  Christians  in  Coorg,  and  Jews  in  Aden.    The  fo 

1  These  are  now  represented   by  Act  V  of  1908  and  Act  V  of   li 
respectively. 
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lass  wished  to  retain  their  native  rules  of  succession,  not- 
withstanding their  conversion  to  Christianity.  The  Jews  of 

British  India  had  agreed  to  place  themselves  under  the  Act, 

>ut  it  was  not  until  some  twenty  years  after  the  Act  had 

Become  law  that  the  Jews  of  Aden,  who  lived  in  a  territory 

yhich  is  technically  part  of  British  India,  but  who  still  observed 

he  Mosaic  law  of  succession,1  discovered  that  they  were 
ubject  to  a  new  law  in  the  matter  of  succession.  They 

>etitioned  to  be  released  from  its  provisions,  and  were  by 
xecutive  order  remitted  to  the  Pentateuch. 

The  operation  of  the  Indian  Succession  Act  has,  however, 

>een  extended  by  subsequent  legislation. 

The  Oudh  Estates  Act,  1869  (I  of  1869),  expressly  enabled  Oudh 

he  taluqdars  of  Oudh  to  dispose  of  their  estates  by  will,  and  Act 

Applied  certain  provisions  of  the  Indian  Succession  Act  to 
heir  wills. 

The  Hindu  Wills  Act  (XXI  of  1870)  applied  certain  of  its  Hindu 
Wills  Act. 

provisions  to — 

(i)  all  wills  and  codicils  made  by  any  Hindu,  Jaina, 

Sikh,  or  Buddhist,  on  or  after  September  I,  1870,  within 

the  territories  subject  to  the  Lieutenant -Governor  of 
Bengal,  or  the  local  limits  of  the  ordinary  original  civil 

jurisdiction  of  the  High  Courts  of  Judicature  of  Madras 

and  Bombay  ;  and 

j)  all  such  wills  and  codicils   made  outside  those  terri- 
tories and  limits  so  far  as  relates  to  immovable  property 

situated  within  those  territories  or  limits, 

nothing  in  the  Act  is  to 

()  authorize  a  testator  to   bequeath  property  which  he 
could  not  have  alienated  inter  vivos  ;   or 

[)  deprive  any  persons  of  any  right  of  maintenance  of 

which,  but  for  the  Act,  he  could  not  deprive  them  by 

will  ;   or 

;)  affect  any  law  of  adoption  or  intestate  succession  ;   or 

the  rulings  in  Zelophehad's  case,  Numbers  xxvii.  6,  xxxvi.  i  ;   and 

chapter  on  Le  Droit  Israelite  in  Dareste,  Etudes  d'Histoire  du  Droit. 
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(6)   authorize   any  Hindu,   Jaina,   Sikh,   or   Buddhist  tc 

create  in  property  any  interest  which  he  could  not 

created  before  September  i,  1870. 

Probate  The  Probate  and  Administration  Act,  1881  (V  of 

ministra-  which  extends  to  the  whole  of  British  India,  applies  m< 

tion  Act.  fa&  rules  in  the  Succession  Act,  1865,  with  respect  to  probat< 
and  letters  of  administration,  to  the  case  of  every  Hindu 

Mahomedan,  Buddhist,  and  person  exempted  under  s.  332  o: 

the  Indian  Succession  Act,  dying  on  or  after  April  1,  1881  (s.  2) 

The  same  section  provides  that  a  court  is  not  to  receive 

application  for  probate  or  letters  of  administration  until  the 

local  Government  has,  with  the  previous  sanction  of  the 

Governor-General  in  Council,  by  notification  in  the  officia 
Gazette,  authorized  it  so  to  do.  Such  notifications  have 

been  since  given  by  the  local  Governments.  The  Act,  how 

ever,  is  merely  a  permissive  measure,  and  authorizes,  bul 

does  not  require,  application  for  probate  or  administration 

And  it  must  be  remembered  that  Hindus  do  not,  as  a  rule 
make  wills. 

Indian  The  Indian  Contract  Act  (IX  of  1872)  does  not  cover  the 
Act.          whole  field  of  contract  law,  but,  so  far  as  it  extends,  is  genera 

in  its  application,  and  supersedes  the  native  law  of  contract 

However,  it  contains  a  saving  (s.  2)  for  any  statute,  Act,  01 

regulation  not  thereby  expressly  repealed,  and  for  any  usage 
or  custom  of  trade  or  incident  of  contract  not  inconsistent 

with  its  provisions.    The  saving  for  statutes  has  been  held 

to  include  the  enactment  of  George  III,  under  which  matters 

of  contract  are,  within  the  presidency  towns,  but  not  else 

where,  directed  to  be  regulated  by  the  personal  law  of  the 

party,  and  thus,  paradoxically  enough,  certain  rules  of  Hindu 
law  have  maintained  their  footing  in  the  last  part  of  British 

India  where  they  might  have  been  expected  to  survive.1 
Negotiable     The  Negotiable  Instruments  Act,  1881,  which  corresponds 

mentsAct.  to  and  formed  the  precedent  for  the  English  Bills  of  Exchange 

Act,  extends  to  the  whole  of  British  India,  but  is  declared 

1  See  note  (o)  to  s.  108  of  Digest. 
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s.  i)  not  to  affect  any  local  usage  relating  to  any  instrument 

,n  an  Oriental  language.  It  therefore  preserves  the  customary 

rules  as  to  the  construction  and  effect  of  '  hundis,'  or  native 
}ills  of  exchange  and  promissory  notes,  except  so  far  as  those 

•>  ules  are  excluded  by  the  agreement  of  the  parties.1 
The  Transfer  of  Property  Act,  1882,  which  lays  down  Transfer 

•ules  with  respect  to  the  sale,  gift,  exchange,  mortgage,  and  £erty°Act. 
easing  of  land,  and  on  other  points  supplements  the  Contract 

^.ct,  does  not  apply  to  the  Punjab  or  to  Burma  (except  the 

own  of  Rangoon)  ;  and,  within  the  parts  of  India  to  which 

t  extends,  it  reserves,  or  keeps  in  operation,  native  rules  and 

:ustoms  on  certain  important  subjects.  For  instance,  nothing 

n  the  Act  is  to  affect  the  provisions  of  any  enactment  not 

hereby  expressly  repealed,  e.g.  the  Indian  Acts  which 

sxpressly  save  local  usages  in  the  Punjab  and  elsewhere. 

Vnd  nothing  in  the  second  chapter,  which  relates  to  the 

ransfer  of  property  by  the  act  of  parties,  is  to  affect  any 

ule  of  Hindu,  Mahomedan,  or  Buddhist  law  (s.  2).  The  pro- 

.'isions  as  to  mortgages  recognize  and  regulate  forms  of 
ecurity  in  accordance  with  native  as  well  as  English  usage, 

jocal  usages  with  respect  to  apportionment  of  rents  and 

>ther  periodical  payments  (s.  36),  mortgages  (s.  98),  and 

eases  (ss.  106,  108),  are  expressly  saved.  And  finally,  there 

s  a  general  declaration  (s.  117)  that  none  of  the  provisions 

>f  the  chapter  relating  to  leases  are  to  apply  to  leases  for 

Agricultural  purposes,  except  so  far  as  they  may  be  applied 

hereto  by  the  local  Government,  with  the  sanction  of  the 

jovernment  of  India.  Thus  the  application  of  these  pro- 
visions is  confined  within  very  narrow  limits.  The  law 

elating  to  the  tenure  of  agricultural  land  is  mostly  regulated 

>y  special  Acts,  such  as  the  Bengal  Tenancy  Act  (VIII  of 

885),  and  the  similar  Acts  for  other  provinces. 

The  Indian  Trusts  Act,  1882  (II  of  1882),  which  codifies  Trusts 

he  law  of  trusts,  does  not  apply  to  the  province  of  Bengal     c  * 

1  It  is  said,  however,  that  the  Indian  banks  refuse  to  discount  hundis 
inless  the  parties  agree  to  be  bound  by  the  Act. 
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or  to  the  Presidency  of  Bombay.  And  nothing  in  it  is  to 

affect  the  rules  of  Mahomedan  law  as  to  waJcf,  or  the  mutual 

relations  of  the  members  of  an  undivided  family  as  deter- 

mined by  any  customary  or  personal  law,  or  to  apply  to  public 

or  private  religious  or  charitable  endowments  (s.  i). 

Easements  The  Indian  Easements  Act,  1882  (V  of  1882),  which  is  in 

force  in  most  parts  of  India  outside  Bengal,1  also  embodies 
principles  of  English  law,  but  is  not  to  derogate  from  certain 

Government  and  customary  rights  (s.  i). 

Guardian  The  Guardian  and  Wards  Act,  1890  (VIII  of  1890),  which 

Wards  declares  the  law  with  respect  to  the  appointment,  duties, 

Act.  rights,  and  liabilities  of  guardians  of  minors,2  provides  (s.  6) 
that,  in  the  case  of  a  minor  who  is  not  a  European  British 

subject,  nothing  in  the  Act  is  to  be  construed  as  taking  away 

or  derogating  from  any  power  to  appoint  a  guardian  which 

is  valid  by  the  law  to  which  the  minor  is  subject.  And  in 

the  appointment  of  a  guardian  the  court  is,  subject  to  certain 

directions,  to  be  guided  by  what,  consistently  with  the  law  to 

which  the  minor  is  subject,  appears  in  the  circumstances  to  be 

for  the  welfare  of  the  minor  (s.  17). 

Law  of  The  law  of  torts  or  civil  wrongs,  as  administered  by  the 

courts  of  British  India,  whether  to  Europeans  or  to  natives, 

is  practically  English  law.  The  draft  of  a  bill  to  codify  it 

was  prepared  some  years  ago,  but  the  measure  has  never  been 
introduced. 

Subjects        If  we  survey  the  whole  field  of  law,  as  administered  by  the 

English      British  Indian  courts,  and  examine  the  extent  to  which  it 
and  native  consists  of  English  and  of  native  law  respectively,  we  shall law  re- 

spectively find  that  Warren  Hastings 's  famous  rule,  though  not  binding 
on  the  Indian  legislatures,  still  indicates  the  class  of  subjects 

with  which  the  Indian  legislatures  have  been  chary  of  inter- 

1  Its  operation  was  extended  by  Act  VIII  of  1891. 
2  The  age  of  majority  for  persons  domiciled  in  British  India  is  by  Act 

IX  of  1875  (as  amended  by  s.  52  of  Act  VIII  of  1890)  fixed  at  eighteen, 
except  where  before  the  attainment  of  that  age  a  guardian  has  been  appointed 
for  the  minor  by  the  court,  or  his  property  has  been  placed  under  the  suj 
intendence  of  the  Court  of  Wards,  in  which  case  the  minority  lasts 
twenty-one. 

uiutu 

tuper- 
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fering,  and  which  they  have  been  disposed  to  leave  to  the 

domain  of  native  law  and  usage. 

The  criminal  law  and  the  law  of  civil  and  criminal  procedure 

are  based  wholly  on  English  principles.  So  also,  subject  to 

some  few  exceptions,1  are  the  law  of  contract  and  the  law  of 
torts,  or  civil  wrongs. 

But  within  the  domain  of  family  law,  including  the  greater 
part  of  the  law  of  succession  and  inheritance,  natives  of  India 

still  retain  their  personal  law,  either  modified  or  formulated, 

to  some  extent,  by  Anglo-Indian  legislation.  Hindus  retain 

their  law  of  marriage,  of  adoption,  of  the  joint  family,  of 

partition,  of  succession.  Mahomedans  retain  their  law  of 

marriage,  of  testamentary  and  intestate  succession,  and 

of  wakf  or  quasi -religious  trusts.  The  important  branch  of 
law  relating  to  the  tenure  of  land,  as  embodied  in  the  Rent 

and  Revenue  Acts  and  regulations  of  the  different  provinces, 

though  based  on  Indian  customs,  exhibits  a  struggle  and 

3ompromise  between  English  and  Indian  principles. 

It  will  have  been  seen  that  the  East  India  Company  began  Attempt 

by  attempting  to  govern  natives  by  native  law,  Englishmen  nativesby 
by  English  law.     This  is  the  natural  system  to  apply  in 

a  conquered  country,  or  in  a  vassal  State — that  is  to  say,  in  men  b 
a  State  where  complete  sovereignty  has  not  been  assumed  by 

the  dominant  power.     It  is  the  system  which  involves  the 

least  disturbance.     It  is  the  system  which  was  applied  by 

the  barbarian  conquerors  of  the  provinces  of  the  Roman 

Empire,  and  which  gave  rise  to  the  system  of  personal  law 

that  plays  so  large  a  part  in  the  long  history  of  the  decay 

of  that  empire.     It  appears  to  be  the  system  now  in  force 

in  Tunis,  where  the  French  have  practically  established  an 

exclusive  protectorate,  and  where  French  law  appears  to  be 

administered  by  French  courts  to  Frenchmen  and  European 

foreigners,  and  Mahomedan  law  by  Mahomedan  courts  to 

1  e.  g.  the  Mahomedan  rules  as  to  the  right  of  pre-emption,  which  are 
expressly  recognized  by  the  Punjab  Laws  Act,  1872  (as  amended  by  Act 
XII  of  1878),  and  by  the  Oudh  Laws  Act,  1876. 



uc • 
368  GOVERNMENT   OF   INDIA  [CH. 

the  natives  of  the  country.  It  is  the  system  which  is  applied, 

with  important  local  variations,  in  the  British  protectorates 

established  in  different  parts  of  the  world  over  uncivilized 

or  semi -civilized  countries.  The  variations  are  important, 
because  the  extent  to  which  native  laws  and  usages  can  be 

recognized  and  enforced  depends  materially  on  the  degree 
civilization  to  which  the  vassal  State  has  attained. 

Causes  of       ̂ ne  system  broke  down  in  India  from  various  causes. 

its  failure,      j^  faQ  firg^  piace  there  was  the  difficulty  of  ascertaining 
the  native  law. 

Warren  Hastings  did  his  best  to  remove  this  difficulty  by 

procuring  the  translation  or  compilation  of  standard  text- 

books, such  as  the  Hedaya,  the  Sirajiyah,  and  the  Sharifyah 

for  Mahomedan  law,  the  Code  of  Manu,  the  Mitakshara,  and 

the  Dayabhaga  for  Hindu  law,  and  by  enlisting  the  services 

of  native  law  officers  as  assessors  of  the  Company's  courts. 
His  regulations  were  based  on  the  assumption  that  the  natives 

of  India  could  be  roughly  divided  into  Mahomedans  and 

Gentus,  and  that  there  was  a  body  of  law  applicable  to  these 

two  classes  respectively.  But  this  simple  and  easy  classifica- 
tion, as  we  now  know,  by  no  means  corresponds  to  the  facts. 

There  are  large  classes  who  are  neither  Mahomedans  nor 
Hindus.  There  are  various  schools  of  Mahomedan  law. 

There  are  Mahomedans  whose  rules  of  inheritance  are  based, 

not  on  the  Koran,  but  on  Hindu  or  other  non-Mahomedan 
usages.  Hinduism  is  a  term  of  the  most  indefinite  import. 

Different  text-books  are  recognized  as  authoritative  in  different 
parts  of  India  and  among  different  classes  of  Hindus.  Even 

where  they  are  so  recognized,  they  often  represent  what  the 

compiler  thought  the  law  ought  to  be  rather  than  what  it 

actually  is  or  ever  was.  Local,  tribal,  caste,  and  family 

usages  play  a  far  larger  part  than  had  originally  been  sup- 
posed, and  this  important  fact  has  been  recognized  in  later 

Indian  legislation. 

Then,  the  native  law,  even  where  it  could  be  ascertained, 

was  defective.  There  were  large  and  important  branches  of 
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iw,  such  as  the  law  of  contract,  for  which  it  supplied  insuf- 

.eient  guidance.  Its  defects  had  to  be  supplied  by  English 

udges  and  magistrates  from  their  remembrance,  often 

mperfect,  of  principles  of  English  law,  which  were  applied 

nder  the  name  of  justice,  equity,  and  good  conscience. 

And  lastly,  native  law  often  embodied  rules  repugnant  to 

he  traditions  and  morality  of  the  ruling  race.  An  English 

lagistrate  could  not  enforce,  an  English  Government  could 

ot  recognize,  the  unregenerate  criminal  law  of  Indian 
lahomedanism . 

Thus  native  law  was  eaten  into  at  every  point  by  English 

ase  law,  and  by  regulations  of  the  Indian  legislatures. 

Hence  the  chaos  described  in  the  passage  quoted  above 

ram  the  report  of  the  Calcutta  judges. 

This  chaos  led  up  to  the  period  of  codification,  which  was  Reason 

shered  in  by  Macaulay's  Commission  of  1833,  an(l  which,  cation/ 
fter  the  lapse  of  many  years,  bore  fruit  in  the  Anglo-Indian 
odes. 

In  India,  as  elsewhere,  codification  has  been  brought  about 

>y  the  pressure  of  practical  needs.  On  the  continent  of 

Europe  the  growth  of  the  spirit  of  nationality,  and  the  con- 

equent  strengthening  of  the  central  Government  and  fusion 

f  petty  sovereignties  or  half -sovereignties,  has  brought 

nto  strong  relief  the  practical  inconvenience  arising  from 

he  co -existence  of  different  systems  of  law  in  a  single  State, 

lence  the  French  codes,  the  Italian  codes,  and  the  German 

odes.  If  codification  has  lagged  behind  in  England,  it  has 

>een  largely,  perhaps  mainly,  because  England  acquired  a 

trong  central  Government,  and  attained  to  practical  unity 

if  law,  centuries  before  any  continental  State.1 

In  India  it  became  necessary  to  draw  up  for  the  guidance  Merits  of 

»f  untrained  judges  and  magistrates  a  set  of  rules  which  codes, 

hey  could  easily  understand,  and  which  were  adapted  to  the 

drcumstances  of  the  country.     There  has  been  a  tendency, 

>n  the  one  hand,  to   overpraise  the  formal  merits  of  the 

1  See  chap,  viii  of  my  Legislative  Methods  and  Forms. 
IfiSl  Tt  V» 



370  GOVERNMENT   OF   INDIA 

,. 
Indian  codes,  and  on  the  other  to  underrate  their  practical 

utility  as  instruments  of  government.     Their  workmanship 

judged  by  European  standards,  is  often  rough,  but  they  arc 

on  the  whole  well  adapted  to  the  conditions  which  they  were 

intended  to  meet.     An  attempt  has  been  made  to  indicate 

in  this  chapter  the  extent  to  which  they  have  supplanted 
modified  native  law  and  custom. 

How  far        It  has  often  been  suggested  that  the  process  of  codification 

tion  ap-     should  be  deliberately  extended  to  native  law,  and  that  an 

tonatlve    a^emP^  should  be  made,  by  means  of  codes,  to  define  and 
law.  simplify  the  leading  rules  of  Hindu  and  Mahomedan  law, 

without  altering  their  substance.  Sir  Roland  Wilson,  in 

particular,  has  pleaded  for  the  codification  of  Anglo-Mahome- 
dan  law.  There  is,  however,  reason  to  believe  that  he  has 

much  underrated  the  difficulties  of  such  a  task.  Those 

difficulties  arise,  not  merely  from  the  tendency  of  codification 

to  stereotype  rules  which,  under  the  silent  influence  of  social 

and  political  forces,  are  in  process  of  change,  but  from  the 
natural  sensitiveness  of  Hindus  and  Mahomedans  about 

legislative  interference  with  matters  closely  touching  their 

religious  usages  and  observances,  and  from  the  impossibility 

in  many  cases  of  formulating  rules  in  any  shape  which  will 

meet  with  general  acceptance.  It  is  easy  enough  to  find  an 

enlightened  Hindu  or  Mahomedan,  like  the  late  Sir  Syed 

Ahmed  Khan,  who  will  testify  to  the  general  desire  of  the 

natives  to  have  their  laws  codified.  The  difficulty  begins 

when  a  particular  code  is  presented  in  a  concrete  form.  Even 

in  the  case  of  such  a  small  community  as  the  Khojas,  who 
have  contrived  to  combine  adhesion  to  the  Mahomedan  creed 

with  retention  of  certain  Hindu  customs,  it  has,  up  to  this 

time,  been  found  impossible  to  frame  a  set  of  rules  of  inheri- 

tance on  which  the  leaders  of  the  sect  will  agree.  And  any 

code  not  based  on  general  agreement  would  either  cause 

dangerous  discontent  or  remain  a  dead  letter.  The  miscon- 

ceptions which  arose  about  the  Guardians  and  Wards  Act, 

the  authors  of  which  expressly  disavowed  any  intention  of 
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altering  native  law,  illustrate  the  sensitiveness  which  prevails 
about  such  matters. 

And  what,  after  all,  is  a  code  ?  It  is  a  text-book  enacted  Codes  and 

by  the  legislature.  Several  of  the  Anglo-Indian  codes  extend 

'only  to  particular  provinces  of  British  India.  But,  as  clear 
and  accurate  statements  of  the  law,  they  possess  much 

authority  in  the  provinces  to  which  they  have  not  been 

formally  extended.  Indeed,  it  was  Sir  Henry  Maine's  view 
that  the  proper  mode  of  codifying  for  India  was  to  apply 

a  code  in  the  first  instance  to  a  particular  province,  where 

its  enactment  would  meet  with  no  opposition,  and  gradually 

extend  its  operation  after  the  country  had  become  fami- 
liarized with  its  contents,  and  accepted  it  as  a  satisfactory 

statement  of  the  law.  When  this  stage  had  been  reached, 

what  had  been  used  as  a  text-book  might  be  converted  into 

a  law.  Now,  the  author  of  a  text-book  enjoys  many  advan- 
tages over  the  legislators  who  enact  a  code.  He  can  guard 

himself  by  expressions  such  as  '  it  is  doubtful  whether '  and 

'  there  is  authority  for  holding.'  And  he  can  correct  any 
?rror  or  omission  without  going  to  the  legislature.  If  a  digest 

such  as  Sir  Roland  Wilson's  obtains  general  acceptance  with 
the  courts  which  have  to  administer  Anglo -Mahome dan  law, 
it  will  supply  an  excellent  foundation  for  a  future  code  of 

that  law.  But  the  time  for  framing  such  a  code  has  not 

yet  arrived. 



CHAPTER  V 

BRITISH  JURISDICTION  IN  NATIVE  STATES 

IT  seems  desirable  to  consider,  somewhat  more  fully  than 

has  been  possible  within  the  compass  of  the  foregoing  chap- 
ters, the  powers  of  the  Indian  legislative,  executive,  and 

judicial  authorities  with  respect  to  persons  and  things  outside 

the  territorial  limits  of  British  India,  particularly  in  the 

territories  of  the  Native  States  of  India.  For  this  purpose 

it  may  be  convenient  to  examine,  in  the  first  instance,  the 

principles  applying  to  extra-territorial  legislation  in  England, 
and  then  to  consider  what  modifications  those  principles 

require  in  their  application  to  India.  This  is  the  more 

important  because  the  Indian  Act  regulating  the  exercise  of 

extra-territorial  jurisdiction  was  to  a  great  extent  copied  from 
the  English  Act  which  had  been  passed  for  similar  purposes. 

Territorial  Parliamentary  legislation  is  primarily  territorial.  An  Act 

of  Parlia-  of  Parliament  prima  facie  applies  to  all  persons  and  things 

: 

within  the  United  Kingdom,  and  not  to  any  persons  or  things 

tion.  outside  the  United  Kingdom.1  In  exercising  its  power  to 

legislate  for  any  part  of  the  King's  dominions  Parliament  i 
guided  both  by  constitutional  and  by  practical  consideratio 

It  does  not  legislate  for  a  self-governing  dominion,  except 
matters  which  are  clearly  Imperial  in  their  nature,  or  are 

beyond  the  powers  of  the  dominion  legislature.  And,  apart 
from  constitutional  considerations,  it  is  reluctant  to  deal 

with  matters  which  are  within  the  competence  of  a  local 

legislature. 

Principles      In  dealing  with  persons  and  things  outside  the  King's 

extra1-118     dominions  Parliament  is  always  presumed  to  act  in  accordance 
territorial  with  the  rules  and  principles  of  international  law,  and  its 
legisla- 

tion,         enactments   are   construed   by   the    courts    accordingly. 

would  be  contrary  to  the  received  principles  of  internatioi 

1  See  E.  v.  Jameson,  [1896]  2  Q.  B.  425,  430. 
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law  1  regulating  the  relations  between  independent  States  for 
Parliament  to  pass  a  law  punishing  a  foreigner  for  an  offence 

committed  on  foreign  territory,  or  setting  up  courts  in  foreign 

territory.  It  would  not  be  contrary  to  those  principles  for 

Parliament  to  pass  a  law  punishing  a  British  subject  for  an 

offence  committed  in  foreign  territory,  or  giving  English  or 

other  British  courts  jurisdiction  in  respect  of  offences  so 

committed.  But  Parliament  is  reluctant,  more  reluctant 

than  the  legislatures  of  continental  States,  to  legislate  with 

respect  to  offences  committed  by  British  subjects  in  foreign 

territory.  Its  reluctance  is  based  partly  on  the  traditions 

and  principles  of  English  criminal  law,  as  indicated  by  the 

averment  that  an  offence  is  committed  against  the  peace  of 

the  King,  an  expression  inappropriate  to  foreign  territory 

and  by  the  rules  as  to  venue  and  local  juries  ;  partly  on 

the  practical  inconvenience  of  withdrawing  offences  from  the 

cognizance  of  local  courts  to  a  court  at  a  distance  from  the 

scene  of  the  offence  and  from  the  region  in  which  evidence 

is  most  readily  obtainable.  The  difficulty  about  evidence  is 

felt  more  strongly  by  British  courts  than  by  the  courts  of 

some  other  countries,  where  there  is  less  reluctance  to  try 

offences  on  paper  evidence.2 

1  i.  e.  to  the  principles  of  international  law  as  understood  and  recognized 
by  England  and  the  United  States.    But  continental  States  have  asserted 
the  right  to  punish  foreigners  for  offences  committed  in  foreign  territories, 
especially  for  acts  which  attack  the  social  existence  of  the  State  in  question 
and  endanger  its  security,  and  are  not  provided  against  by  the  penal  law 
of  the  country  in  the  territory  of  which  they  have  taken  place.    Westlake, 
International  Law,  Part  I,  Peace,  p.  251.    And  the  principles  of  European 
international  law  cannot  be  applied,  except  with  serious  modifications,  to 
States  outside  the  European  or  Western  family  of  nations. 

2  Ste  Jenkyns's  British  Rule  and  Jurisdiction,  p.  128.    As  to  the  principles 
on  which  different  States  have  exercised  their  powers  of  punishing  offences 

committed  abroad,  see  Heffter,  Droit  International  (fourth  French  edition), 

p.  86,  note  G.    Where  an  offender  has  escaped  from  the  country  in  which 
the  offence  was  committed  he  can  often  be  handed  over  for  trial  under  the 

Extradition  Acts,  1870  to  1895,  which  apply  as  between  British  and  foreign 

territory,  or  under  the  Fugitive  Offenders  Act,   1881,  which  applies  as 

between  different  parts  of  the  British  dominions.     Thus  the  procedure 

under  these  Acts  often  supplies  a  substitute  for  the  exercise  of  extra- 
territorial jurisdiction. 
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These  general  principles  appear  to  be  consistent  with  the 
canons  for  the  construction  of  statutes  laid  down  in  the 

Jameson  case  of  1896  l  : — 

'  It  may  be  said  generally  that  the  area  within  which  a  statute  is 
operate,  and  the  persons  against  whom  it  is  to  operate,  are  to  be  gathei 
from  the  language  and  purview  of  the  particular  statute.  But  thei 

may  be  suggested  some  general  rules — for  instance,  if  there  be  nothing 
which  points  to  a  contrary  intention,  the  statute  will  be  taken  to  apply 
only  to  the  United  Kingdom.  But  whether  it  be  confined  in  its 

operation  to  the  United  Kingdom,  or  whether,  as  is  the  case  here,2  it  be 
applied  to  the  whole  of  the  Queen's  dominions,  it  will  be  taken  to  apply 
to  all  the  persons  in  the  United  Kingdom,  or  in  the  Queen's  dominions 
as  the  case  may  be,  including  foreigners  who  during  their  residence  there 

owe  temporary  allegiance  to  Her  Majesty.  And,  according  to  its  con- 

text, it  may  be  taken  to  apply  to  the  Queen's  subjects  everywhere, 
whether  within  the  Queen's  dominions  or  without.  One  other  general 
canon  of  construction  is  this — that  if  any  construction  otherwise  be 
possible,  an  Act  will  not  be  construed  as  applying  to  foreigners  in  respect 
to  acts  done  by  them  outside  the  dominions  of  the  sovereign  power 
enacting.  That  is  a  rule  based  on  international  law,  by  which  one 
sovereign  power  is  bound  to  respect  the  subjects  and  the  rights  of 

other  sovereign  powers  outside  its  own  territory.' 
Under  these  circumstances  the  classes  of  cases  in  whic] 

Parliamentary  legislation  has  given  jurisdiction  to  Britisl 

courts  in  respect  of  offences  committed  out  of  British  territory 

are  not  numerous.  The  most  important  of  them  are 

follows  : — 

(1)  Offences  committed  at  sea. 

(2)  Treason. 

(3)  Murder  and  manslaughter. 

(4)  Slave  trade  offences. 

(5)  Offences  against  the  Explosive  Substances  Act,  1883. 

(6)  Offences,  such  as  forgery  and  perjury,  committed  abroa< 
with  reference  to  proceedings  in  some  British  court. 

(7)  Bigamy. 

(8)  Offences    against    certain    provisions    of    the    Foreign 

Enlistment  Act,  1870. 

1  R.  v.  Jameson,  [1896]  2  Q.  B.  425,  430,  Judgement  of  Lord  Russell, 
L.  C.  J.,  on  demurrer  to  indictment. 

2  See  33  &  34  Viet,  c  90,  s.  2. 
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(i)  The    exercise    by    English    courts    of    jurisdiction   in   Offences 

respect  of  offences  committed  on  the  high  seas  arises  from  the  at  8ea* 
necessities  of  the  case,  i.e.  from  the  absence  of  territorial 

jurisdiction.     These  offences,   being  committed  outside  the 

1  body  of  any  English  county,  could  not  be  dealt  with  by  the 
ordinary  criminal  courts  of  the  country,  in  the  exercise  of 

their  ordinary  criminal  jurisdiction.  They  were  originally  dealt 
with  by  the  court  of  the  admiral,  but  are  now,  under  various 

enactments,  triable  by  ordinary  courts  of  criminal  jurisdiction 

as  if  committed  within  the  local  jurisdiction  of  those  courts.1 
The  jurisdiction  extends  to  offences  committed  on  board 

a  British  ship,  whether  the  ship  is  on  the  open  sea  or  in 

foreign  territorial  waters  below  bridges,  and  whether  the 

offender  is  or  is  not  a  British  subject  or  a  member  of  the 

crew,  and  although  there  may  be  concurrent  jurisdiction  in 

a  foreign  court.2  The  principle  on  which  Parliament  exer- 
cises legislative,  and  the  courts  judicial,  powers,  is  that  a 

British  ship  is  to  be  treated  as  if  it  were  an  outlying  piece 

of  British  territory.3  Theoretically,  Parliament  might,  with- 
out bringing  itself  into  conflict  with  the  rules  of  inter- 

national law,  legislate  in  every  case  in  respect  of  an  offence 

committed  by  a  British  subject  on  board  a  foreign  ship  when 

on  the  high  seas.  But  it  has  abstained  from  doing  so  in  cases 

where  the  British  subject  is  a  member  of  the  crew  of  the 

foreign  ship,  because  he  may  be  treated  as  having  accepted 

foreign  law  for  the  time,  and  because  of  the  practical  diffi- 
culties which  would  arise  if  members  of  the  same  crew  were 

subject  to  two  different  laws  in  respect  of  the  same  offence. 

The  principles  on  which  Parliament  has  exercised  its  legis- 
lative powers  with  respect  to  offences  on  board  ship  are 

1  See  4  &  5  Will.  IV,  c.  36,  s.  22  ;  24  &  25  Viet.  cc.  94  and  97  ;   57  &  58 
Viet.  c.  60,  s.  684  ;  and  as  to  the  Colonies,  12  &  13  Viet.  c.  96. 

2  R,  v.  Anderson,  L.  R.  i  C.  C.  R.  161  ;  R.  v.  Carr,  10  Q.  B.  D.  76.    The 
rule  is  subject  to  modifications  in  the  case  of  alien  enemies,  or  aliens  on 
board  English  ships  against  their  will.    See  Stephen,  History  of  the  Criminal 
Law,  ii.  4-8. 

3  The  analogy  is  not  complete.     For  instance,  a  British  ship  in  foreign 
territorial  waters  is,  or  may  be,  subject  to  a  double  jurisdiction. 
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illustrated  by  ss.  686  and  687  of  the  Merchant  Shipping 

Act,  1894  (57  &  58  Viet.  c.  60),  which  run  as  follows  : — 

'686. — (i)  Where  any  person,  being  a  British  subject,  is  cha 
with  having  committed  any  offence  on  board  any  British  ship  on 
high  seas,  or  in  any  foreign  port  or  harbour,  or  on  board  any  forei 
ship  to  which  he  does  not  belong,  or,  not  being  a  British  subject,  is 
charged  with  having  committed  any  offence  on  board  any  British  ship 
on  the  high  seas,  and  that  person  is  found  within  the  jurisdiction  of 

any  court  in  Her  Majesty's  dominions,  which  would  have  had  cognizan 

of  the  offence  if  it  had  been  committed  on  board  a  British  ship  wit' 
the  limits  of  its  ordinary  jurisdiction,  that  court  shall  have  jurisdicti 
to  try  the  offence  as  if  it  had  been  so  committed. 

12  &  13          '  (2)  Nothing  in  this  section  shall  affect  the  Admiralty  Offen 
Viet.  c.  96.  (Colonial)  Act,  1849. 

'  687.  All  offences  against  property  or  person  committed  in  or 
any  place  either  ashore  or  afloat  out  of  Her  Majesty's  dominions  b; 
any  master,  seaman,  or  apprentice,  who  at  the  time  when  the  offe 
was  committed  is,  or  within  three  months  previously  has  been,  employed 
in  any  British  ship,  shall  be  deemed  to  be  offences  of  the  same  nature 
respectively,  and  be  liable  to  the  same  punishment  respectively,  and 
be  inquired  of,  heard,  tried,  determined,  and  adjudged  in  the  same  m 

ner  and  by  the  same  courts  and  in  the  same  places  as  if  t  Jose  offen 
had  been  committed  within  the  jurisdiction  of  the  Admiralty  of  Engla 
and  the  costs  and  expenses  of  the  prosecution  of  any  such  offence  may 
directed  to  be  paid  as  in  the  case  of  costs  and  expenses  of  prosecutions  f 
offences  committed  within  the  jurisdiction  of  the  Admiralty  of  Englan 

Section  689  gives  powers  of  arrest,  &c.,  in  cases  whe: 

jurisdiction  may  be  exercised  under  s.  687. 
It  will  be  observed  that  s.  686  draws  a  distinction  bet\\ 

British  subjects  and  others,  and  between  British  subjec 

who  do,  and  those  who  do  not,  belong  to  a  foreign  shi 

The  terms  in  which  s.  687  are  expressed  are  very  wide,  an 

it  is  possible  that  English  courts  in  construing  them  woul 

limit  their  application  with  reference  to  the  principles  of 

international  law.     See  the  remarks  in  R.  v.  Anderson,  where 

the  case  was  decided  independently  of  the  enactment  repro- 

duced by  this  section.1 

1  Piracy  by  the  law  of  nations,  committed  on  the  open  sea,  whether  by 
a  British  subject  or  not,  is  triable  by  an  English  court  under  the  criminal 
jurisdiction  derived  from  the  Admiralty.  But  this  jurisdiction  is  not 
conferred  by  any  special  statute.  As  to  what  constitutes  piracy  jure 

gentium,  see  Attorney-General  for  the  Colony  of  Hong  Kong  v.  Kwok-a-Sing, 
L.  R.  5  P.  C.  179,  199  (1873),  and  Stephen,  History  of  the  Criminal  Law,  ii.  27. 
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(2)  Treason  committed  abroad  is  triable  in  England  under  Treason. 

an  Act  of  1543-4  (35  Henry  VIII,  c.  2).     Treason,  if  com- 
mitted in  the  territory  of  a  foreign  State,  may  very  possibly 

not  be  an  offence  against  the  law  of  that  State,  and  therefore 

not  be  punishable  by  the  courts  of  that  State. 

(3)  Murder   committed   by   a    British   subject   in   foreign  Murder 

territory  was  made  triable  in  England  under  a  special  com-  slaughter. 
mission  of  oyer  and  terminer  by  an  Act  of  Henry  VIII  (33 

EEenry  VIII,  c.  23).  It  was  by  a  special  commission  under 

this  Act  that  Governor  Wall  was,  in  1802,  tried  and  convicted 

of  a  murder  committed  in  1782.  l  The  Act  was  extended  by 
an  Act  of  1803  (43  Geo.  Ill,  c.  113,  s.  6)  to  accessories  before 

>he  fact  and  to  manslaughter.  Both  these  enactments  were 

repealed  by  an  Act  of  1828  (9  Geo.  IV,  c.  31),  which  re-enacted 
;heir  provisions  with  modifications  as  to  procedure.  The 

Act  of  1828  was  repealed  and  reproduced  with  modifications 

)y  an  enactment  in  one  of  the  consolidating  Acts  of  1861 

24  &  25  Viet.  c.  100,  s.  9),  which  is  the  existing  law. 

(4)  Offences  against  the  Slave  Trade  Acts  are  triable  by  Slave 

English  courts  if  committed  by  any  person  within  the  King's 
dominions  or  by  any  British  subject  elsewhere  (see  5  Geo.  IV, 

c.  114,  ss.  9,  10). 

(5)  Offences  against  the  Explosive  Substances  Act,  1883  Offences 

(46  &  47  Viet.  c.  3),  i.e.  offences  by  dynamiters,  are  triable 

English  courts  when  committed  by  any  person  in  any 

3art  of  the   King's   dominions   or   by  any   British   subject  Act. 
elsewhere. 

(6)  Offences  such  as  perjury  and  forgery  are  triable  where  Perjury 

:he  person  charged  is  apprehended  or  in  custody.     See  s.  8  of  forgery. 

;he  Perjury  Act,  1911  (3  &  4  Geo.  V,  c.  6)  and  s.  14  of  the 

Forgery  Act,  1913  (3  &  4  Geo.  V,  c.  27). 

(7)  Under  s.  57  of  the  Offences  against  the  Person  Act,  1861  Bigamy. 

24  &  25  Viet.  c.  100),  bigamy  is  punishable  in  England  or 

.reland,  whether  the  bigamous  marriage  has  taken  place  in 

England  or  Ireland  or  elsewhere,  but  the  section  does  not 

1  Stephen,  History  of  the  Criminal  Law,  ii.  2. 
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extend  to  any  second  marriage  contracted  elsewhere  th* 

in  England  or  Ireland  by  any  other  than  a  subject  of 

Majesty. 

Foreign          (8)  The  Foreign  Enlistment  Act,  1870  (33  &  34  Viet.  c. 

menifAct.  *s  declared  by  s.  2  to  extend  to  all  the  dominions  of  His 

Majesty,  including  the  adjacent  territorial  waters,  and  some 

of  its  provisions,  e.g.  ss.  4,  7,  extend  to  offences  committed 

by  any  person  being  a  British  subject  within  or  without  His 

Majesty's  dominions.  The  construction  and  operation 
this  Act  were  commented  on  in  the  case  of  E.  v.  Jamesi 

[1896]  2  Q.  B.  425. 

Classes  of       British  subjects  in  the  proper  sense  are  of  two  classes  :- 

subjects         W  Natural-born  British  subjects  ;   and 
(2)  Naturalized  British  subjects. 

Every  person  born  within  the  King's  dominions,  whetht 
of  British  or  of  foreign  parents,  is  a  natural-born  British 
subject,  unless  he  has  renounced  his  British  nationality 

manner  provided  by  s.  4  of  the  Naturalization  Act,   i£ 

(33  &  34  Viet.  c.  14). 

Persons  born  out  of  the  King's  dominions  whose  fath( 
or  grandfathers  in  the  male  line  were  natural-born  Britis 

subjects  are  also  by  Act  of  Parliament 1  natural-born  Britis 
subjects,  subject  to  certain  exceptions  and  qualificatioi 

unless  they  have  renounced  their  British  nationality 

manner  provided  by  law. 

Naturalized  British  subjects  may  have  become  so  eitl 

by  virtue  of  the  imperial  Naturalization  Act  of  1870,  or 

virtue  of  the  law  of  a   British  possession.     The  rights 

aliens  naturalized  under  the  imperial  Act  are  not  expi 

by  the  Act  to  extend  beyond  the  United  Kingdom  (s. 

Naturalization  by  virtue  of  the  law  of  a  British  possessic 

does  not  operate  beyond  the  limits  of  that  possession, 
it  would  seem  that  the  holders  of  certificates  of  naturalizatic 

granted  either  under  the  imperial  or  under  a  colonial  Ac 

1  25  Edw.  Ill,  stat.  2  ;  7  Anne,  c.  5,  s.  3  ;  4  Geo.  II,  c.  21  ;   13  Geo.  I 
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ire  entitled  to  claim  British  protection  in  all  foreign  countries 

)ther  than  their  country  of  origin.1 
The  rights  of  an  alien  to  whom  a  certificate  of  naturaliza- 

:ion  is  granted  under  the  Act  of  1870  are  subject  to  the 
qualification  that  he  is  not,  when  within  the  limits  of  the 

oreign  State  of  which  he  was  the  subject  previously  to  obtain- 
ng  his  certificate  of  naturalization,  to  be  deemed  to  be 

i  British  subject,  unless  he  has  ceased  to  be  a  subject  of  that 

State  in  pursuance  of  the  laws  thereof,  or  of  a  treaty  to  that 

Affect  (33  &  34  Viet.  c.  14,  s.  7). 

A  child  born  abroad  of  a  father  or  mother  (being  a  widow) 
vho  has  obtained  a  certificate  of  naturalization  in  the  United 

kingdom  is,  if  during  infancy  he  becomes  resident  with  the 

>arent  in  the  United  Kingdom,  to  be  deemed  a  naturalized 

British  subject  (see  33  &  34  Viet.  c.  34,  s.  10  (5)  ). 

In  many  of  these  cases  there  may  be  a  double  nationality. 
?his  is  specially  apt  to  occur  in  the  case  of  the  children  or 

randchildren,  born  abroad,  of  British  subjects.  The  Acts 

'hich  gave  such  persons  the  status  of  British  subjects  were 
>assed  for  a  special  purpose,  are  apt  to  cause  conflicts  of  law, 
nd  are  not  always  suitable  to  Oriental  circumstances. 

]nactments  of  this  kind  ought,  it  may  reasonably  be  argued, 

o  be  construed  secundum  materiam.  It  appears  to  have  been 

teld  at  one  time  that  the  expression  '  natural-born  subjects  ' 
in  the  statutes  affecting  India,  always  taken  to  mean 

]uropean  British  subjects,2  and,  although  this  position  can 
0  longer  be  maintained  in  its  entirety  (see,  e.g.,  21  &  22 

rict.  c.  106,  s.  32),  there  is  ground  for  argument  that  it  may 
e  construed   subject  to   restrictions  in  its   application  to 

escendants  of  non-European  subjects  of  the  Crown. 

1  For  a  discussion  of  the  difficult  questions  which  have  been  raised  as 
3  the  effect  of  the  statutory  provisions  under  which  certificates  of  naturaliza- 
on  are  granted,  and  particularly  as  to  the  construction  of  s.  7  of  the 
faturalization  Act,  1870,  see  the  Report  of  the  Interdepartmental  Com- 
littee  on  the  Naturalization  Laws,  1901  ;   Cd.  723.     The  Act  of  1870  is 
ow  superseded  by  the  British  Nationality  and  Status  of  Aliens  Act,  1914. 
laturalization  of  aliens  in  India  is  provided  for  by  Act  XXX  of  1852,  which 
lust  be  read  with  reference  to  the  later  imperial  Acts. 

8  See  Minutes  by  Sir  H.  S.  Maine,  No.  97. 
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Conclu-  The  conclusions  to  be  drawn  from  the  enactments  and  the 

to°Parlia-  reported  decisions  appear  to  be — 

legSlatfon  W  ̂   would  not  be  consistent  with  the  principles  of  inter- 

Jorr?x^a:  national  law  regulating  the  relations  between  indepen- 
offences.  dent  civilized  States  x  for  English  courts  to  exercise,  or  for 

Parliament  to  confer,  jurisdiction  in  respect  of  offences 

committed  by  foreigners  in  foreign  territory.  '  I  am 

not  aware,'  says  the  late  Mr.  Justice  Stephen,  '  of  any 
exception  to  the  rule  that  crimes  committed  on  land 

by  foreigners  out  of  the  United  Kingdom  are  not  subject 

to  the  criminal  law  of  England,  except  one  furnished 

by  the  Merchant  Shipping  Act  of  1854  (J7  &  I^  Viet, 

c.  104,  s.  267).  There  may  be  exceptions  in  the  orders 

made  under  the  Foreign  Jurisdiction  Acts.' 2 
(2)  English  courts  are  unwilling  to  exercise,  and  Parliament 

is  unwilling  to  confer,  jurisdiction  in  respect  of  offences 

committed  by  British  subjects  in  foreign  territory, 

except  in  special  classes  of  cases. 

With  respect  to  offences  committed  in  British  territory  and 

abetted  in  foreign  territory,  or  vice  versa,  it  is  difficult 

lay  down  any  general  proposition  which  does  not  reqi 

numerous  qualifications. 

In  the  case  of  felonies  committed  in  England  or  Irel 

and  aided  in  foreign  territory,  the  law  is  settled  by  the 

Accessories  and  Abettors  Act,  1861  (24  &  25  Viet.  c.  94,  s.  7), 

which  enacts  that  where  any  felony  has  been  completely 

committed  in  England  or  Ireland,  the  offence  of  any  person 

who  has  been  an  accessory,  either  before  or  after  the  fact, 

to  the  felony,  may  be  dealt  with,  inquired  of,  tried,  deter- 
mined, and  punished  by  any  court  which  has  jurisdiction  to 

try  the  principal  felony,  or  any  felonies  committed  in  any 

1  But  see  the  qualifying  note  above,  p.  373. 
2  History  of  the  Criminal  Law,  ii.  12.    Section  267  of  the  Act  of  1854  is 

now  represented  by  s.  687  of  the  Act  of  1894  noticed  above.     As  to  the 
orders  under  the  Foreign  Jurisdiction  Acts,  see  below,  p.   383.     There 
may  also  be  an  exception  in  the  case  of  a  breach  of  duty  to  the 
committed  abroad  by  a  foreign  servant  of  the  Crown. 
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Bounty  or  place  in  which  the  act  by  reason  whereof  that 

.person  has  become  accessory  has  been  committed  ;  and  in 

my  other  case  the  offence  of  an  accessory  to  a  felony  may 

3e  dealt  with,  inquired  of,  tried,  determined,  and  punished 

'by  any  court  which  has  jurisdiction  to  try  the  principal  felony 
3r  any  felonies  committed  in  any  county  or  place  in  which 

the  person  being  accessory  is  apprehended,  or  is  in  custody, 

whether  the  principal  felony  has  been  committed  on  the  sea 

3r  on  the  land,  or  begun  on  the  sea  or  completed  on  the  land, 

or  begun  on  the  land  or  completed  on  the  sea,  and  whether 

within  His  Majesty's  dominions,  or  without,  or  partly  within 

His  Majesty's  dominions,  and  partly  without.  But  there  is 
no  similar  comprehensive  enactment  with  respect  to  misde- 

meanours, and  it  is  obvious  that  different  considerations  would 

apply  in  the  case  of  such  breaches  of  statutory  regulations  as 

are  not  necessarily  offences  by  the  law  of  another  country. 

As  to  offences  committed  in  foreign  territory  and  instigated 

or  aided  in  England,  questions  of  great  importance  and 

delicacy  have  arisen.  These  questions  were  raised  in  the 

famous  case  of  R.  v.  Bernard?-  and  are  touched  on  by  the 
late  Mr.  Justice  Stephen  in  his  History  of  the,  Criminal  Law. 

His  conclusion  is  that,  '  whatever  may  be  the  merits  of  the 
case  legally,  it  seems  to  be  clear  that  the  legislature  ought 

to  remove  all  doubt  about  it  by  putting  crimes  committed 

abroad  on  the  same  footing  as  crimes  committed  in  England, 

as  regards  incitement,  conspiracy,  and  accessories  in  England. 

Exceptions  might  be  made  as  to  political  offences,  though 

I  should  be  sorry  if  they  were  made  wide.'2  The  English 
legislature  has,  however,  never  gone  so  far  as  to  adopt  these 

conclusions  in  general  terms,  though  it  has  declared  the  law 

in  particular  cases.  Thus,  with  respect  to  murder  and 

manslaughter,  the  Offences  against  the  Person  Act,  1861 

(24  &  25  Viet.  c.  100,  ss.  4,  9),  has  enacted  in  substance  that 

persons  who  conspire  in  England  to  murder  foreigners  abroad, 

1  Foster  and  Finlason,  240  (1858) ;  8  State  Trials,  N.  S.,  887. 
2  Vol  ii,  p.  14. 
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or  in  England  incite  people  to  commit  murder  abroad,  or 

become  in  England  accessories,  whether  before  or  after  the 

fact,  to  murder  or  manslaughter  committed  abroad,  shall 

in  the  same  position  in  every  respect  as  if  the  crime  committ 

abroad  had  been  committed  in  England. 

As  to  theft,  it  was  decided  in  I86I,1  on  a  question  whi< 
arose  under  an  Act  of  1827  (7  &  8  Geo.  IV,  c.  29),  that  where 

goods  are  stolen  abroad,  e.g.  in  Guernsey,  there  could  not  be 

a  conviction  for  receiving  the  goods  in  England,  and  this 

decision  was  considered  applicable  to  cases  under  the  Larceny 

Act,  1861  (24  &  25  Viet.  c.  96),  by  which  the  Act  of  1827 

was  replaced.  This  loophole  in  the  criminal  law  has  now 

been  stopped  by  the  Larceny  Act,  1896  (59  &  60  Viet.  c.  52), 

which  punishes  receipt  in  the  United  Kingdom  of  property 

stolen  outside  the  United  Kingdom.  A  similar  question 

arose  at  Bombay  in  1881  2  on  the  construction  of  ss.  410  and 
411  of  the  Indian  Penal  Code  ;  and  it  was  held  by  the  majority 

of  the  Court  that  certain  bills  of  exchange  stolen  at  Mauritius, 

where  the  Indian  Penal  Code  was  not  in  force,  could  not 

regarded  as  stolen  property  within  the  meaning  of  s.  410 

as  to  make  the  person  receiving  them  at  Bombay  liable  un 

s.  411.  In  order  to  meet  this  decision,  Act  VIII  of  18 

amended  the  definition  of  stolen  property  in  s.  410  of  the 

Penal  Code  by  adding  the  words,  '  whether  the  transfer  has 
been  made,  or  the  misappropriation  or  breach  of  trust  has 

been  committed,  within  or  without  British  India.'  The 
arguments  and  judgements  in  the  Bombay  case  deserve  study 

with  reference  not  merely  to  the  existing  state  of  the  law, 

but  to  the  principles  on  which  legislation  should  proceed. 

Legislation  with  respect  to  offences  committed  in  foreign 

territory  and  instigated  or  aided  in  British  territory  always 

requires  careful  consideration,  especially  in  its  application  to 

foreigners,  and  with  reference  to  minor  offences,  which  may 

be  innocent  acts  under  the  foreign  law. 

1  Reg.  v.  Debruiel,  n  Cox  C.  C.  207. 
2  Empress  v.  S.  Moorga  Chetty,  I.  L.  R.  5  Bom.  338. 
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Under  the  Orders  in  Council  made  in  pursuance  of  the  Foreign 
-successive   Foreign    Jurisdiction    Acts    British    courts    have  tfonActe 
been   established    and    British   jurisdiction   is    exercised   in 

numerous  foreign  territories  in  respect  not  only  of  British 

'subjects,  but  of  foreigners,  i.e.  in  cases  to  which  Parliamentary 
legislation  would  not  ordinarily  extend.     But  this  jurisdiction, 

though  recognized,  confirmed,  supported,  and  regulated  by 

Acts  of   Parliament,   derives  its   authority  ultimately,   not 

from  Parliament,  but  from  powers  inherent  in  the  Crown  or 

conceded  to  the  Crown  by  a  foreign  State.1 
The  jurisdiction  arose  historically  out  of  the  arrangements  Origins  of 

which  have  been  made  at  various  times  between  the  Western  j'urisdic- 
Powers  and  the  rulers  of  Constantinople.     These  arrange-  ^he  ca  ' 
tnents  date  from  a  period  long  before  the  capture  of  Con-  tulations. 
^tantinople  by  the  Turks.     As  far  back  as  the  ninth  and 

tenth  centuries  the  Greek  Emperors  of  Constantinople  granted 

to  the  Warings  or  Varangians  from  Scandinavia  capitulations 

)r  rights  of  extra-territoriality,  which  gave  them  permission 
:o  own  wharves,  carry  on  trade,  and  govern  themselves  in 

jhe  Eastern  capital.     The  Venetians  obtained  similar  capitu- 

ations  in  the  eleventh  century,  the  Amalfians  in  1056,  the 

jrenoese  in  1098,  and  the  Pisans  in  mo,  and  thenceforward 

;hey    became    extremely    general.     When    the    Turks    took 

Constantinople  they  did  little  to  interfere  with  the  existing 

)rder  of  things,  and  the  Genoese  and  Venetian  capitulations 

vvere  renewed.2    The  first  of  what  may  be  called  the  modern 
capitulations  was  embodied  in  the  Treaty  of  February,  153!, 
Between  Francis  I  of  France  and  Soliman  the  Magnificent. 

1  The  first  and  most  important  section  of  the  Foreign  Jurisdiction  Act, 
890  (53  &  54  Viet.  c.  37),  is  in  form  a  declaration  as  well  as  an  enact- 
nent.  Section  2  is  in  form  an  enactment  only,  and  possibly  the  difference 
vas  intentional. 

a  See  the  Introduction  by  J.  Theodore  Bent  to  Early  Voyages  and  Travels 
n  the  Levant,  pp.  ii,  iii — Publications  of  the  Hakluyt  Society.  Mr.  Rashdall 
las  drawn  an  interesting  parallel  between  the  self-governing  communities 
>f  foreign  merchants  in  Oriental  countries  and  the  self-governing  communi- 
ies  of  foreign  students  which,  at  Bologna  and  elsewhere,  were  eventually 
leveloped  into  Universities  (Universities  of  Europe  in  the  Middle  Ages, 
.153).  As  to  the  jurisdiction  over  students  at  Bologna,  see  ibid.  pp.  178  sqq. 
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This  treaty,  although,  as  has  been  seen,  it  embodied  no  ne 

principle,  yet  from  another  point  of  view  marked  a  new  ai 

important  departure  in  international  law,  if  and  so  far 
international  law  can  be  said  to  have  existed  at  the  beginni] 

of  the  sixteenth  century.  The  modern  capitulations  nega- 

tived the  theory  that  the  '  infidel '  was  the  natural  and 
necessary  enemy  of  a  Christian  State,  and  admitted  the  Maho- 
medan  State  of  Turkey  for  limited  purposes  into  the  family 

of  European  Christian  States.  At  the  same  time  they  recog- 
nized the  broad  differences  between  Christian  and  Mahomedan 

institutions,  habits,  and  feelings  by  insisting  on  the  with- 
drawal from  the  jurisdiction  of  the  local  courts  of  Christian 

foreigners  who  resorted  to  Turkish  territory  for  the  purposes 

of  trade,  and  by  establishing  officers  and  courts  with  juris- 
diction over  disputes  between  such  foreigners. 

The   principles   on   which  separate  laws   and   a   separate 

jurisdiction  have  been  at  times   different  and  in  diff( 

countries  claimed  on  behalf  of  Western  foreigners  tradi] 

to  the  East  were  enunciated,  many  generations  afterwan 

by  Lord  Stowell  in  a  passage  which  has  become  classical  :- 

'  It  is  contended  on  this  point  that  the  King  of  Great  Britain  d 
not  hold  the  British  possessions  in  the  East  Indies  in  right  of  sovereign 
and  therefore  that  the  character  of  British  merchants  does  not 

sarily  attach  on  foreigners  locally  resident  there.  But  taking  it  that 
such  a  paramount  sovereignty  on  the  part  of  the  Mogul  princes  really 
and  solidly  exists,  and  that  Great  Britain  cannot  be  deemed  to  possess 
a  sovereign  right  there ;  still  it  is  to  be  remembered  that  wherever  even 
a  mere  factory  is  founded  in  the  eastern  parts  of  the  world,  European 
persons  trading  under  the  shelter  and  protection  of  those  establishments 
are  conceived  to  take  their  national  character  from  that  association 

under  which  they  live  and  carry  on  their  commerce.  It  is  a  rule  of  the 
law  of  nations,  applying  practically  to  those  countries,  and  is  different 
from  what  prevails  ordinarily  in  Europe  and  the  western  parts  of  the 
world,  in  which  men  take  their  present  national  character  from  the 
general  character  of  the  country  in  which  they  are  resident.  And  this 
distinction  arises  from  the  nature  and  habit  of  the  countries.  In  the 

western  parts  of  the  world  alien  merchants  mix  in  the  society  of  the 
natives ;  access  and  intermixture  are  permitted ;  and  they  become 
incorporated  to  almost  the  full  extent.  But  in  the  East,  from  the  oldest 
times,  an  immiscible  character  has  been  kept  up ;  foreigners  are  not 
admitted  into  the  general  body  and  mass  of  the  society  of  the  nation ; 
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they  continue  strangers  and  sojourners  as  their  fathers  were — Doris 
mnara  suam  non  intermiscuit  undam.  Not  acquiring  any  national 
Character  under  the  general  sovereignty  of  the  country,  and  not  trading 
under  any  recognized  authority  of  their  own  original  country,  they  have 
been  held  to  derive  their  present  character  from  that  of  the  association 

or  factory  under  whose  protection  they  live  and  carry  on  their  trade.'  J 

The  first  of  the  capitulations  granted  to  England  bears  The 

date  in  the  year  I579,2  and  two  years  afterwards,  in  1581, 
Queen  Elizabeth  established  the  Levant  Company  for  the 

purpose  of  carrying  on  trade  with  the  countries  under  the 

Ottoman  Porte.  In  1605  the  company  obtained  a  new 

charter  from  James  I,  and  this  charter,  as  confirmed  by 

Charles  II,  recognized  by  various  Acts  of  Parliament,  and 

supplemented  by  usage,  constituted  the  basis  of  the  British 

3onsular  jurisdiction  in  the  East  until  the  abolition  of  the 

Levant  Company  in  1825. 3 
By  the  charter  of  King  James,  as  confirmed  by  the  charter 

of  King  Charles,  the  company  was  invested  with  exclusive 

privileges  of  trade  in  great  part  of  the  Levant  and  Mediter- 

^anean  seas,  and  with  a  general  power  of  making  by-laws 
ind  appointing  consuls  with  judicial  functions  in  all  the 

"egions  so  designated. 
The  charter  of  King  James  was  altogether  in  the  nature 

)f  a  prerogative  grant  from  home,  and  was  not  founded  on 

1  The  Indian  Chief,  (1800)  3  Robinson,  Adm.  Rep.  p.  28.     See  also  the 
•emarks  of  Dr.  Lushington  in  the  case  of  the  Laconia,  (1863)  2  Moo.  P.  C., 
S.  S.,  p.  183. 

2  The  capitulations  with  England  now  in  force  were  confirmed  by  the 

Treaty  of  the  Dardanelles  in  1809,  and  are  to  be  found  in  Hertslet's  Treaties, 
i.  346,  and  in  Aitchison's  Treaties,  third  edition,  vol.  xi,  Appendix  I. 
3  The  statements  in  the  following  paragraphs,  as  to  the  jurisdiction 

exercised  by  the  officers  of  the  Levant  Company,  are  derived  partly  from 
i  memorandum  written  for  the  Foreign  Office  by  the  late  Mr.  Hope  Scott 
then  Mr.  J.  R.  Hope),  by  whom  the  Foreign  Jurisdiction  Act,  1843,  was 
Irawn.    [This  memorandum,  which  at  the  date  of  the  first  edition  of  this 
)ook  had  not  been  published,  is  now  printed  as  Appendix  VI  to  Sir  Henry 

Tenkyns's  British  Ride  and  Jurisdiction  beyond  the  Seas.]    See  also  the  case 
)f  The  Laconia  ;   Papayanni  v.  The  Russian  Steam  Navigation  Company, 

'.  Moo.  P.  C.,  N.  S.,  161.     As  to  the  history  of  the  Levant  Company,  see 

tfr.  Bent's  Introduction  to  Early  Voyages  and  Travels  in  the  Levant,  noticed 
ibove,  and  the  article  on  '  Chartered  Companies  '  in  the  Encyclopaedia  of  the 
rMws  of  England. 
1691  C  C 
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any  recital  of  concessions  made  by  the  various  sovereigns 

whose  dominions  it  was  to  take  effect.  It  did  not  express 

refer  to  any  such  concessions  as  the  basis  of  a  power  to  wi1 

draw  British  subjects  from  the  foreign  tribunals,  and  si 

a  power  was  apparently  assumed  even  in  cases  in  which  the 

tribunals  might,  according  to  the  local  law,  supply  the  legit 

mate  forum.  The  charter  merely  provided  that  there  shoi 
be  no  infraction  of  treaties. 

The  main  strength  of  the  coercive  jurisdiction  given  by 

the  charter  appears,  in  Turkey  at  least,  to  have  depended, 

on  the  one  hand,  upon  the  corporate  character  of  the  com- 
pany and  the  power  which  it  thus  had  over  its  own  members, 

and,  on  the  other  hand,  upon  its  exclusive  privileges  of  trade 

which  enabled  it  to  prevent  the  influx  of  disorderly  merchants 
and  seamen. 

The  charter  did  not  contemplate  the  exercise  of  any  criminal 

jurisdiction  properly  so  called,  nor  any  of  a  civil  character 

in  mixed  suits.  These  branches  of  the  consular  jurisdiction 

in  the  East  are  probably  of  gradual  acquisition,  and  perhaps 

were  not  claimed  at  the  time  when  King  James  and  King 

Charles  granted  their  charters. 

Dissolu-         The    jurisdiction    conceded'   by   the    Sublime    Porte    was 
Levant      exercised   mainly l   by   officers   called   consuls 2,    who    w 

Company.  appOjn^e(j  by  ̂ he  Levant  Company,  and  whose  procedi 
was  regulated  by  by-laws  of  the  Company  made  under  powe 

very  like  those  granted  to  the  East  India  Company. 

The   Levant   Company,   with   its   exclusive   privileges 

trading  and  its  indefinite  legislative   and   judicial   powers, 

closely  resembled  the  East  India  Company  ;    and  the  legal 

-1  The  jurisdiction  was  exercised  also  by  the  ambassador,  who  was 
appointed  by  the  Crown,  but  was  until  1803  nominated  and  paid  by  the 
Levant  Company.  He  continued  to  be  chief  judge  of  the  consular  court 
down  to  1857. 

2  Of  course  the  use  of  the  word  '  consul '  is  of  much  older  date  ;  see 

Murray's  Dictionary,  and  Du  Cange,  s.  v.,  and  the  Report  of  the  Select 
Committee  of  the  House  of  Commons  on  Consular  Establishments,  1835. 
As  to  the  French  consuls  in  the  Levant  during  and  before  the  sevent< 
century,  see  Masson,  Hist,  du  Commerce  Franqais  dans  le  Levant,  p,  xrv tcenth 

*" 



V]      BRITISH   JURISDICTION    IN    NATIVE    STATES    387 

difficulties  which  arose  when  the  East  India  Company  extended 

the  exercise  of  its  legislative  powers  beyond  the  staff  of  its 
factories  illustrate  the  technical  difficulties  which  arose  or 

might  have  arisen  under  the  jurisdiction  exercised  by  the 

consular  officers  of  the  Levant  Company.  But,  as  the  East 

India  Company  grew,  the  Levant  Company  dwindled,  and 

in  1825  it  was  formally  dissolved.  The  Act  which  provided 

for  its  dissolution  (6  Geo.  IV,  c.  33)  enacted  that  thereafter 

all  such  rights  and  duties  of  jurisdiction  and  authority  over 

His  Majesty's  subjects  resorting  to  the  ports  of  the  Levant 
for  the  purposes  of  trade  or  otherwise  as  were  lawfully  exercised 

or  performed,  or  which  the  various  charters  or  Acts,  or  any 

of  them,  authorized  to  be  exercised  and  performed,  by  any 

consuls  or  other  officers  appointed  by  the  Company,  or  which 

such  consuls  or  other  officers  lawfully  exercised  and  per- 

formed under  and  by  virtue  of  any  power  or  authority  what- 
ever, should  be  vested  in  and  exercised  and  performed  by  such 

consuls  and  other  officers  as  His  Majesty  might  be  pleased 

to  appoint  for  the  protection  of  the  trade  of  His  Majesty's 
subjects  in  the  ports  and  places  mentioned  in  the  charters 
and  Acts. 

The  intention  of  the  Act,  doubtless,  was  to  transfer  to  the  Difficul- 

consular  officers  appointed  by  the  Crown  all  the  powers  jngSfrom 

formerly  vested  in  the  consular  officers  appointed  by  the  ̂ ^" 
Levant  Company.     But  it  soon  appeared  that  the  dissolution  Levant Company, 
of  the  Company  materially  increased  the  difficulty  of  the 

task  imposed  on  the  consuls.  The  authority  which  had 

previously  supported  them  was  gone,  and  the  prescriptive 

respect  which  might  formerly  have  attached  to  the  powers 

conferred  by  the  charter  was  disturbed  by  the  necessity 

which  had  now  arisen  of  testing  those  powers  by  the  recog- 
nized principles  of  the  English  constitution. 

In  1826  the  law  officers  of  the  Crown  threw  doubts  on 

the  legality  of  the  general  powers  of  fine  and  imprisonment, 

and  of  the  power  which  had  previously  been  held  to  be  vested 

in  the  consuls  of  sending  back  British  subjects  in  certain 
n  P.  i 
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cases  to  this  country,  and  thus  the  coercive  character  of  tl 

jurisdiction  was  greatly  shaken. 
Moreover,  the  Act  of  George  IV  had  made  no  provisic 

in  lieu  of  the  Company's  power  of  framing  by-laws,  and 
method  had  been  devised  for  meeting  the  difficulties  arisi] 

out  of  a  strict  adherence  to  English  jurisprudence  and  01 

of  deviations  from  it  by  the  consular  tribunals. 

And,  lastly,  the  criminal  and  international  jurisdiction 

gradually  assumed  a  form  which  the  new  state  of  affah 

rendered  in  the  highest  degree  important,  but  the  exercis 

of  which  transcended  such  authority  as  the  Company's  consuls 
might  previously  have  claimed. 

In  1836,  eleven  years  after  the  dissolution  of  the  Levant 

Company,  an  Act  (6  &  7  Will.  IV,  c.  78)  was  passed  to  meet 

these  difficulties.     It  recited  that  by  the  treaties  and  capitula- 
tions subsisting  between  His  Majesty  and  the  Sublime  Porte 

full  and  entire  jurisdiction  and  control  over  British  subjects 
within  the   Ottoman  dominions  in  matters  in  which  sue! 

British  subjects  are  exclusively  concerned  was  given  to  tl 

British  ambassadors  and  consuls  appointed  to  reside  wit! 

the  said  dominions,  and  that  it  was  expedient  for  the  prol 

tion  of  British  subjects  within  the  dominions  of  the  Sub! 

Porte  in  Europe,  Asia,  and  Africa,  and  likewise  in  the  Sta1 

of  Barbary,  as  well  as  for  the  protection  of  His  Majesty' 
ambassadors,  consuls,  or  other  officers  appointed  or  to 

appointed  by  His  Majesty  for  the  protection  of  the  trade 

His  Majesty's  subjects  in  the  said  ports  and  places,  tl 
provision  should  be  made  for  defining  and  establishing  t] 

authority  of  the  said  ambassadors,  consuls,  or  other  office] 

And  it  went  on  to  enact  that  His  Majesty  might  by  Orders  ii 

Council  issue  directions  to  His  Majesty's  consuls  and  otht 
officers  touching  their  rights  and  duties  in  the  protection  of 

subjects  residing  in  or  resorting  to  the  ports  and  places  m< 

tioned,  and  also  directions  for  their  guidance  in  the  settlement 

differences  between  subjects  of  His  Majesty  and  subjects  of  ai 
other  Christian  Power  in  the  dominions  of  the  Sublime  POJ 
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The  Act  of  1836  was  a  complete  failure,  and  remained 

a  dead  letter.  Its  language  and  machinery  were  in  many 
respects  defective  and  open  to  objection. 

British  extra-territorial  jurisdiction  in  the  Levant  was  Failure  of 

derived  from  two  main  sources  :  the  authority  of  the  Sublime  1836;  its 
Porte  and  the  authority  of  the  Crown  of  England.  The  causes' 
charters  of  James  and  Charles  ignored  one  of  these  sources, 

and  used  language  which  seemed  to  treat  the  jurisdiction 

exercised  by  the  consular  officers  of  the  Levant  Company  as 
resting  exclusively  on  the  prerogative  of  the  Crown.  The 

language  of  the  Act  of  1825  was  sufficiently  general  to  include, 

and  was  perhaps  intended  to  include,  authority  derived  from 

the  Porte  and  from  the  consent  of  other  European  Powers, 

but  the  Act  makes  no  specific  reference  to  either  of  these 

sources.  The  Act  of  1836  erred  in  the  opposite  direction. 

Its  language  was  so  framed  as  to  countenance  the  theory, 

always  disavowed  by  the  English  Government,  that  British 

ambassadors  and  consuls  were  in  respect  of  their  jurisdiction 

delegates  of  the  Porte,  instead  of  being  officers  of  the  Crown 

exercising  powers  conceded  to  the  Crown  by  the  Porte. 

Again,  the  preamble,  by  referring  specifically  to  the  capitula- 

tions, and  to  cases  in  which  British  subjects  were  exclusively  con- 

cerned, tended  to  discredit  those  important  parts  of  the  juris- 
diction which  had  arisen  from  usage  or  which  related  to  cases 

affecting  foreign  subjects  under  the  protection  of  Great  Britain. 

Usage  had  played  an  important  part  in  the  development 

of  British  jurisdiction  in  the  Levant.  At  the  outset  that 

jurisdiction,  as  has  been  seen,  did  not  include  criminal  juris- 

diction, properly  so  called,  nor  civil  jurisdiction  in  suits 

of  a  mixed  character.  But  by  1836  the  subject-matter  of 

this  jurisdiction  appears  l  to  have  included,  either  generally 

and  constantly  or  in  some  places  and  occasionally— 
(1)  Crimes  and  offences  of  whatever  kind  committed  by 

British  subjects  ; 

(2)  Civil  proceedings  where  all  parties  were  British  subjects ; 

1  According  to  Mr.  Hope  Scott. 
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(3)  Civil  proceedings  where  the  defendant  was  a 

subject  and  the  plaintiff  a  subject  of  the  Porte  ;   and 

(4)  Civil  proceedings  where  the  defendant  was  a  British  sul 

ject  and  the  plaintiff  subject  to  another  European  Poi 

And  the  exercise  of  this  jurisdiction  might  be  claimed,  nc 

only  on  behalf  of  British  subjects,  but  equally  on  behalf 

subjects  of  other  Powers  navigating  under  the  flag,  or  claii 

ing  the  protection,  of  Great  Britain.     It  must  be  borne 
mind  that  the  Ionian  Islands  were  at  that  time  under  t] 

protection  of  the   British   Government,   and  that  cases 

which  Ionian  islanders  were  concerned  were  apt  to  coi 

before  the  consular  courts  at  Constantinople  and  elsewhei 

in  the  Levant.     But,  besides  the  Ionian  islanders,  there 

a  motley  crew  of  persons  of  different  nationalities,  hangers -01 
of  the  embassy  and  others,  who  for  reasons  more  or  1( 

legitimate  claimed  British  protection.     This  was  the  origi] 

of  the  class  of  protected  persons  referred  to  in  modern  Ordei 

in  Council  under  the  Foreign  Jurisdiction  Acts.1 
Lastly,  the  Act  was  so  vaguely  worded  as  to  leave  gm 

room  for  doubt  as  to  the  powers  conferred  by  it  on  the  Crowi 

and  particularly  as  to  how  far  the  Crown  could  in  accordaru 

with  it  exercise  powers  of  legislation.     This  was  a  matter 

the  greatest  moment.     Under  the  capitulations  the  '  custoi 
of  the  English  was  to  be  observed  on  the  decision  of  any 

or  other  difference  or  dispute  amongst  the  English  themselves 

And   in   proceedings   between   English   and   Europeans   t] 

forum  rei  was  customarily  allowed  to  entail  the  applicatioi 

of  English  law  to  an  English  defendant,  but  a  strict  adherent 

to  English  jurisprudence  had  never  been  observed.    The  law 

be  administered  was  so  vague  and  uncertain  that  a  pow 

to  declare  and  modify  it  had  become  imperatively  necessai 

The  Act  of  1836  was  repealed  and  superseded  by  t] 

Foreign  Jurisdiction  Act  of  1843  (6  &  7  Viet.  c.  94).  T] 

1  It  is  well  known  how  scandalously  the  privilege  of  claiming  foreig 
protection  has  been  abused  in  places  like  Tangier.  As  to  the  restrictk 
placed  on  this  privilege  in  Turkey  see  Young,  Corps  de  Droit  Ottoman,  ii 
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Act,  the  provisions  of  which  are  now  embodied  in  the  Foreign 

Jurisdiction  Act,  1890  (53  &  54  Viet.  c.  37),  was  as  conspicuous 
a  success  as  its  predecessor  was  a  conspicuous  failure.  Its 

merits  were  that  its  recitals  were  sufficiently  comprehensive 

(  to  cover  all  possible  sources  of  extra-territorial  jurisdiction, 
and  that  its  enacting  words  embodied  a  formula  of  great 

simplicity,  and  yet  sufficiently  elastic  to  cover  all  modes  in 

which  extra-territorial  jurisdiction  need  be  exercised.  The 

theory  on  which  the  Act  proceeded  was  that,  in  places  beyond 

the  Queen's  dominions  where  the  Queen  had  jurisdiction, 
she  ought,  with  respect  to  the  persons  under  that  jurisdiction, 

to  be  in  the  same  position  as  that  which  she  occupies  in 

a  territory  acquired  by  conquest  or  cession,  that  is  to  say, 

ought  to  have  full  power  of  legislating  by  Order  in  Council. 

The  Act  recited  (as  the  Act  of  1890  now  recites)  that  by 

treaty,  capitulation,  grant,  usage,  sufferance,  and  other  lawful 

means  Her  Majesty  hath  power  and  jurisdiction  within  divers 

countries  and  places  out  of  Her  Majesty's  dominions,  and 
that  doubts  have  arisen  how  far  the  exercise  of  such  power 

and  jurisdiction  is  controlled  by  and  dependent  on  the  law 

and  customs  of  this  realm,  and  it  is  expedient  that  such 
doubts  should  be  removed.  It  then  declared  and  enacted, 

in  terms  reproduced  by  the  Act  of  1890,  that  '  it  is  and  shall 
be  lawful  for  Her  Majesty  to  hold,  exercise,  and  enjoy  any 

power  or  jurisdiction  which  Her  Majesty  now  hath,  or  may 

at  any  time  hereafter  have,  within  any  country  or  place  out 

of  Her  Majesty's  dominions  in  the  same  and  as  ample  a 
manner  as  if  Her  Majesty  had  acquired  such  power  or  juris- 

diction by  the  cession  or  conquest  of  territory.' 
To  illustrate  the  effect  of  this  enactment  by  a  concrete 

instance,  the  King  has,  with  respect  to  the  jurisdiction  exer- 

cisable  by  him  at  Shanghai,  a  place  within  the  territorial 

limits  of  the  empire  of  China,  the  same  power  as  he  has  in 

Hong  Kong,  a  British  Crown  colony  outside  the  territorial 

limits  of  China  and  acquired  by  cession. 

Under  the  Foreign  Jurisdiction  Act  of  1843,  and  the  various 
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Law          enactments    which    have    been    passed    for    amending    and 

and*16'        extending  it,  and  which  are  now  embodied  in  the  Consolida-  ' 
adminis-    ̂ ion  Act  of  jSgo,  consular  and  other  judicial  officers  have tered 

under        been  established  in  all  parts  of  the  world  where  the  sovereign 

Jurisdic-  Power  is  non-Christian,  and  extensive  codes  of  law  have  been 

tionActs.  frame(j  for  their  guidance.1  In  most  cases  the  law  adopted 
has  been  the  English  law,  with  the  necessary  modifications 

and  simplifications  ;  but  at  Zanzibar,  which  is  much  resorted 

to  by  natives  of  India,  and  from  officers  at  which  place  an 

appeal  is  given  to  the  High  Court  of  Bombay,  the  law  applied 

is  the  law  of  British  India.2  A  similar  course  was  adopted 

in  the  Persian  Coast  and  Islands  Order  in  Council,  1889. 3 
Three  Three  stages  may  be  traced  in  the  history  of  the  Foreign 
stages  in     T      .    , .   , .         .     , 
history      Jurisdiction  Acts. 

Mrst*8  During  the  first  stage  they  were  applied  exclusively  to 
stage :       territories   under   regular   Governments   to   whom   consular 

tionto       officers  were  accredited,  and  where  consular  jurisdiction  was 

under        exercised   concurrently  by  the   officers   of   other   European 

regular      States.     Practically  they  were  only  applied  to  non-Christian 

ments.       countries,  such  as  Turkey,  Persia,  and  China.     '  Such  coun- 

tries,'  as  Mr.  Westlake   has  observed,4   '  have  civilizations 
differing  from  European,  and,  so  far  as  they  are  not  Mahome- 
dan,  from  those  of  one  another.     The  Europeans  or  Americans 

in  them  form  classes  apart,  and  would  not  feel  safe  under 

the  local  administration  of  justice  which,  even  were  they 

assured  of  its  integrity,  could  not  have  the  machinery  neces- 
sary for  giving  adequate  protection  to  the  unfamiliar  interests 

arising  out  of  a  foreign  civilization.     They  were  therefore 

placed  under  the  jurisdiction  of  the  consuls  of  their  respective 

States,  pursuant  to  conventions  entered  into  by  the  latter 

with  the  local  Governments.' 

Turkey  was  the  first  country  to  which  the  Foreign  Juris- 

1  See  the  Orders  in  Council  printed  in  vol.  v  of  the  Statutory  Rules  and Orders  Revised. 

2  See  the  Zanzibar  Order  in  Council,  1897.    Stat.  R.  and  0.  Rev.  v.  87. 
3  Stat.  R.  and  0.  Rev.  v.  667. 

4  Chapters  on  Principles  of  International  Law,  p.  102. 
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diction  Acts  were  applied,  and  the  jurisdiction  exercised  by  Anoma- 

,  British  authorities  in  Turkey  is  now  regulated  by  the  Ottoman  lo^tion 
Order  in  Council,  1899,*  which  extends  to  all  the  dominions  of  Egyp 
of  the  Ottoman  Porte,  including  Egypt. 

The  Anglo-French  Convention  of  1904  virtually  recognized 
the  predominant  position  of  the  British  Government  in 

Egypt,  but  Egypt  has  not  become  a  British  protectorate, 

as  Tunis  has  become  a  French  protectorate,  and  consequently 

Egypt  is  still  subject  to  the  regime  of  the  Capitulations.  The 

evils  arising  out  of  that  regime  were  forcibly  described 

by  Lord  Cromer  in  his  reports  on  Egypt  for  the  years  1904 

and  1905 .2  Egypt,  he  remarked,  stands  in  the  unique  position 
of  an  Oriental  country  which  has  assimilated  a  very  consider- 

able portion  of  European  civilization,  and  which  is  mainly 

governed  by  European  methods,  but  which  at  the  same  time 

possesses  no  machinery  for  general  legislation,  such  as  is 

possessed  by  the  various  states  which,  in  judicial  and  adminis- 
trative matters,  it  is  taking  as  its  model.  At  present  no 

change  can  be  made  in  any  law  applicable  to  Europeans 

without  the  unanimous  consent  of  nearly  all  the  Powers  of 

Europe  and  the  United  States  of  America,  and  experience 

shows  that  it  is  practically  impossible  to  obtain  this  consent 

even  in  matters  of  minor  importance.  So  long  as  legislation 

was  conducted  by  diplomacy,  and  so  long  as  fifteen  separate 

Powers  each  possessed  the  right  of  liberum  veto  on  each  new 

legislative  proposal,  he  regarded  any  attempt  to  introduce  the 

reforms,  of  which  the  country  stands  so  much  in  need,  as  prac- 

tically hopeless.  The  remedy  which  he  suggested  was  the  crea- 
tion of  a  special  legislative  body,  representative  of  European 

foreigners  in  Egypt,  and  capable  of  making  laws  to  bind  them.3 

1  Stat.  R.  and  0.  Rev.  vol.  v,  p.  742.    When  Tunis  became  a  French  pro- 
tectorate it  was  excluded  from  the  operation  of  the  Ottoman  Order  in 

Council  then  in  force.    As  to  the  consular  courts  and  jurisdiction  in  Turkey 
see  Young,  Corps  de  Droit  Ottoman,  i.  279. 

2  Egypt,  No.  i  (1905),  Cd.  2409  ;   Egypt,  No.  I  (1906),  Cd.  2817. 
3  The  capitulations  do  not  apply  to  the  Soudan,  which  is  practically 

a  British  protectorate. 
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Second  After  the  Foreign  Jurisdiction  Act  had  been  applied 

appiica-     countries  like  Turkey,   it  became  necessary  to  extend 

tionto       system   of  foreign  jurisdiction  to   barbarous   countries barbarous     ' 
countries,  under  any  settled  government.  By  an  Act  of  1861  (24  & 

Viet.  c.  31) l  the  colonial  authorities  of  Sierra  Leone 

empowered  to  exercise  jurisdiction  in  the  uncivilized  tei 

tories  adjoining  that  colony.  And  by  an  Act  of  1863  (26 

27  Viet.  c.  35)  1  similar  provision  was  made  with  respect 
territories  adjoining  the  Cape  Colony.  A  more  import* 

departure  in  this  stage  was  marked  by  the  passing  of 

Pacific  Islanders  Protection  Act  of  1875  (38  &  39  Viet.  c.  51). 

By  this  Act  Her  Majesty  was  empowered  to  create  by  Order 

in  Council  a  court  of  justice  with  civil,  criminal,  and  admiralty 

jurisdiction  over  Her  Majesty's  subjects  within  certain  islands 

and  places  in  the  Western  Pacific,  with  power  to  take  cogni- 

zance of  all  crimes  and  offences  committed  by  Her  Majesty's 
subjects  within  any  of  those  islands  and  places.  Three  years 

later  power  was  given  in  more  general  terms  to  bring  pi 

not  within  the  dominions  of  any  settled  government  um 

the  operation  of  the  Foreign  Jurisdiction  Acts.  By  s.  5 

the  Foreign  Jurisdiction  Act,  1878  (41  &  42  Viet.  c. 

now  reproduced  by  s.  2  of  the  Foreign  Jurisdiction  Act, 

it  was  enacted  that  in  any  country  or  place  out  of 

Majesty's  dominions  in  or  to  which  any  of  Her  Majesty's 
subjects  were  for  the  time  being  resident  or  resorting,  and 

which  was  not  subject  to  any  Government  from  whom 

Majesty  might  obtain  power  and  jurisdiction  by  treaty, 

any  of  the  other  means  mentioned  in  the  Foreign  Jurisdictk 

Act,  1843,  Her  Majesty  should,  by  virtue  of  the  Act, 

power  and  jurisdiction  over  Her  Majesty's  subjects2  for  tl 
time  being  resident  in  or  resorting  to  that  country  or  ph 

and  the  same  should  be  deemed  to  be  power  and  jurisdicti< 

1  This  Act  is  still  in  force,  but  may  be  revoked  or  varied  by  an  Or 
in  Council  under  the  Foreign  Jurisdiction  Act,   1890  (see  53  &  54  Vi< 
c.  37,  s.  17). 

2  Note  that  the  jurisdiction  under  these  enactments  is  expressly  confine 
to  British  subjects. 
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lad  by  Her  Majesty  therein  within  the  Foreign  Jurisdiction 

Act,  1843. 

An  important  stage  was  reached  when  the  Foreign  Juris-  Third 
liction  Acts  were  applied  to  protectorates.     In  territories  to  aH 

'.vhich  the  Pacific  Islanders  Protection  Act  applies,  such  astlon.to 

protec- 
•>amoa,  British  officers  and  French  or  German  officers  may  torates. 
DC  exercising  jurisdiction  side  by  side.  But  in  their  third 

itage  the  Foreign  Jurisdiction  Acts  have  been  applied  to 
3ertain  territories  in  Africa  which  are  under  the  exclusive 

protectorate  of  England  in  this  sense,  that  their  chiefs  are 

lebarred  from  entertaining  diplomatic  relations  with  any  other 

European  Power,  and  that  consequently  such  extra-territorial 
jurisdiction  as  is  exercised  within  the  territories  is  monopolized 

by  officers  of  the  British  Government  instead  of  being  exercised 

by  them  concurrently  with  officers  of  other  European  States. 

The  term  '  protectorate  '  acquired  international  recognition  Recogni- 
in  the  proceedings  of  the  Berlin  Conference  of  1885,  when  African 

it  was  stipulated  (by  Art.  34  of  the  Acte  General)  that  any 

Power  which  might  thereafter  either  acquire  possession  of  bv  Berlin 
Confer- 3r  assume  a  protectorate  over,  any  territory  on  the  coast  ence. 

of  Africa,  should  notify  the  same  to  the  other  signatory 

Powers,  in  order  to  give  them  an  opportunity  of  putting 

forward  any  claim  to  which  they  might  conceive  themselves 

antitled.  This  stipulation  did  not  apply  to  annexations  or 

protectorates  in  the  interior.1 
Immediately  after  the   signature   of  the  general  Act  of  Charter  to 

Berlin,  the  Emperor  William  granted  to  the  German  Coloniza-  Coloniza- 
tion Society  in  East  Africa  a  charter  of  protection,  in  which 

he  spoke  of  territories  which  by  certain  traders  had  been 

ceded  to   him  for  the   German  Colonization  Society,   with 

'  territorial  superiority,'  2   and   granted   to   the   Society,   on 

1  The  general  Act  of  Berlin  is  to  be  found  in  Hertslct,  Map  of  Africa  by 
Treaty,  i.  20.    There  are  several  references  to  protectorates  in  other  articles 
of  the  Act  of  Berlin,  and  also  in  the  subsequent  Brussels  Act  with  respect 
to  the  African  Slave  Trade,  Hertslet,  i.  48. 

2  The  word  used  in  the  charter  is  '  Landeshoheit,'  and  is  translated  in 

Hertslet's  Map  of  Africa  by  Treaty  as  '  sovereign  rights.' 
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certain  conditions,  the  authority  to  exercise  all  rights  arising 

from  their  treaties,  including  that  of  jurisdiction  over  both 

the  natives  and  the  subjects  of  Germany  and  of  other  nations 

established  in  those  territories,  or  sojourning  there  for  com- 

mercial or  other  purposes.1 
Questions      As  to  the  legal  and  international  effects  of  this  charter  and  i 

of  German  °^  ̂ ^e  later  imperial  Act  of  April,  1886,  by  which  the  charter 

charter,      ̂ as  apparently  been  superseded,  many  questions  have  been 
raised  by  writers  on  international  law  both  in  this  country 

and  on  the  Continent.2    Have  the  territories  to  which  they 
apply  become  German  territory  in  a  sense  which  imports  all 

the  rights  and  responsibilities  of  territorial  sovereignty  ?     Or 

are  they  merely  subject  to  a  German  protectorate,  implying 

a  lesser  degree  of  sovereignty  and  responsibility  ? 

In  considering  these  questions  it  must  be  borne  in  mind 

that  Germany  had  in  1886  practically  no  colonial  experience. 

England,  with  her  vast  system  of  colonies  and  dependencies, 

and  with  her  factories  and  mercantile  establishments  in  every 

part  of  the  world,  is  familiar  with  the  several  distinctions 

for  legislative,  judicial,  and  executive  purposes  between  the 

British  dominions  as  a  whole  and  the  places  outside  the  British 

dominions  in  which  British  jurisdiction  is  exercised  ;  between 

the  United  Kingdom  and  the  colonies  and  dependencies 

which,  with  the  United  Kingdom,  make  up  the  British 

Empire,  and  are  sometimes  described  collectively  in  Acts 

of  Parliament  as  British  possessions  ;  and  lastly,  between  the 

several  classes  of  British  possessions  ;  and  with  the  mode  in 

which,  extent  to  which,  and  conditions  under  which  imperial 

authority  may  be  exercised  in  places  belonging  to  each  of 

these  categories.  Germany,  when  the  present  empire  was 

formed,  had  no  colonies,  and  few  important  mercantile  settle- 
ments in  foreign  countries,  and  the  constitution  of  the  empire 

contained  no  provision  for  the  mode  in  which  authority  was 

1  Hertslet,  Map  of  Africa  by  Treaty,  i.  303. 
8  See,  e.g.,  Hall  Foreign  Jurisdiction  of  the  British  Crown,  part  iii,  chap.  3  ; 

Westlake,  Chapters  on  the  Principles  of  International  Law,  p.  177  ;  Despagnet; 
Essai  sur  les  Protectorats,  chap.  iii. 
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I  D  be  exercised  in  any  possessions  or  colonies  which  might 
ubsequently  be  acquired.  Hence  the  antithesis  which  was 

lost  present  to  the  minds  of  German  statesmen  and  jurists 

-as  that  between  their  home  or  European  territories — the 

leichsgebiet  proper — and  their  new  acquisitions  beyond  the 
3as  ;  and  the  tendency  was  to  distinguish  these  latter  by 

lie  collective  name  of  protected  territory,  or  '  Schutzgebiet.' 
t  was  not  unnatural  that  this  appellation  should  appear 

iconveniently  indefinite,  and  that  more  precise  information 

aould  have  been  desiderated  as  to  the  category  in  which  these 

^rritories  ought  to  be  placed  ;  as  to  whether  they  were  or 

e  not  to  be  treated,  for  international  purposes,  as  German 

?rritory  ;  as  to  whether  the  natives  were  or  were  not  German 

ibjects  ;  and  generally  as  to  the  nature  and  extent  of  the 

i.ghts  claimed  and  responsibilities  assumed  by  the  German 

uvereign  within  these  regions.  African  protectorates  are 

.ill  in  a  transitional  and  experimental  stage,  and  it  is  not 

Iways  easy  to  give  a  precise  answer  to  questions  of  this  kind, 

'he  German  Protectorate  in  East  Africa,  with  its  double 
Dvernment  by  the  Imperial  Crown  and  by  a  chartered 

)mpany,  was  a  political  experiment  resembling  in  its  nature, 

rid  perhaps  consciously  modelled  on,  the  earlier  form  of 

•ritish  rule  in  India.  The  vagueness  of  language  of  the 

erman  charter  and  Act  finds  a  close  parallel  in  the  vagueness 

language  of  the  English  Regulating  Act  of  1773,  and  this 

agueness  is  probably  attributable  in  each  case  to  the  same 

mses.  As  Sir  James  Stephen  has  remarked,1  the  authors 

:  the  Regulating  Act  '  wished  that  the  King  of  England 
lould  act  as  the  sovereign  of  Bengal,  but  they  did  not  wish 

)  proclaim  him  to  be  so.' 
The   questions  which  were  raised  with  reference  to  the  Questions 

.erman  protectorate  claimed  in  1885  may  be  raised,  and  English 

ave  been  raised,  with  reference  to  the  English  protectorates  Crates  in 

itablished  in  various  parts  of  Africa  over  regions  occupied  Africa. 

y  uncivilized  tribes.     The  term  '  protectorate,'  it  has  been 
1  Nuncomar  and  Impei/,  ii.  129. 
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observed,  implies  a  protecting  State  and  a  protected. State 
How  can  it  be  applied  to  uncivilized  regions  where  there  is 

no  organized  State  to  protect  ?  In  what  respects  does  a 

tectorate  of  this  kind,  where  all  the  effective  powei 

sovereignty  are  exercised  by  the  protecting  State,  diffe: 

from  territorial  sovereignty  ?x  The  tenuity  of  the  distinctioi 
between  a  protectorate  of  this  kind  and  territorial  sovereignty 

was  well  illustrated  by  the  Jameson  case  of  1896.  In  tha 

case  the  expedition  started  from  two  points,  one  of  which 

Mafeking,  was  within  the  boundaries  of  the  Cape  Colony 

and  therefore  clearly  within  British  territory,  whilst  the  other 

Pitsani  Pitslogo,  was  within  the  Bechuanaland  Protectorate 

The  Lord  Chief  Justice,  in  charging  the  jury,2  intimatec 
clearly  that  in  his  opinion  the  latter  of  these  places,  as  wel 

as  the  former,  must,  at  all  events  for  the  purposes  of  thi 

Act  under  which  the  indictment  was  framed  (the  Foreigi 

Enlistment  Act,  1870,  33  &  34  Viet.  c.  90,  s.  n),  be  treatet 

as  if  it  were  within  the  limits  of  Her  Majesty's  dominie 
mons 

nativ 1  The  following  are  illustrative  specimens  of  treaties  made  with 
chiefs  in  Africa  : — 

'  [name  of  chief]  hereby  declares  that  he  has  placed  himself  and  all  hi 
territories,  countries,  peoples,  and  subjects  under  the  protection,  rule,  an' 
government  of  the  Imperial  British  East  Africa  Company,  and  has  cede1 
to  the  said  Company  all  its  [qu.  his]  sovereign  rights  and  rights  of  govern 
ment  over  all  his  territories,  countries,  peoples,  and  subjects,  in  consideratio 
of  the  said  Company  granting  the  protection  of  the  said  Company  to  hin: 
his  territories,  countries,  peoples,  and  subjects,  and  extending  to  ther 
the  benefit  of  the  rule  and  government  of  the  said  Company.  And  h 

undertakes  to  hoist  and  recognize  the  flag  of  the  said  Company.'  Hertslei 
Map  of  Africa  by  Treaty,  i.  1 66. 

'  We,  the  undersigned  Sub-Chie'fs,  .  .  .  acting  for  and  on  behalf 
Wanyassa  people  living  within  [specified  limits],  most  earnestly 
Her  Most  Gracious  Majesty  the  Queen  of  Great  Britain  and  Ireland  . 
take  our  country,  ourselves,  and  our  peoples  under  her  special  protect 
we  solemnly  pledging  and  binding  ourselves  and  our  peoples  to  obsen 
the  following  conditions  : — 

'  i.  That  we  give,  over  all  our  country  within  the  above-described 
all  sovereign  rights,  and  all  and  every  other  claim  absolutely,  and  wit! 
any  reservation  whatever,  to  Her  Most  Gracious  Majesty  the  Queen  [&c 

for  all  time  coming.'    Hertslet,  i.  188. 
It  is  difficult  to  see  what  residuum  of  sovereignty  remains  after 

cessions. 

2  Times,  July  29,  1896. 

« 

ithoi 

L   [&C ' 
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Vnd  this  might,  perhaps,  reasonably  be  held,  for  the  nature 

'  ->f  the  sovereignty  exercised  by  the  British  Crown  within  the 
protectorate  was  such  that  the  British  Crown  and  its  agents 

ind  officers  could,  whilst  a  protected  native  chief  could  not, 

Prevent  an  aggression  from  the  protectorate  into  neighbour- 
ng  territory,  and  consequently  such  an  aggression  was  within 

}he  mischief  of  the  Act.1  It  must  be  remembered,  however, 
:hat  the  points  of  law  arising  in  the  Jameson  case  were  not 

:'ully  argued,  and  that  the  language  of  a  charge  to  the  jury 
cannot  always  be  construed  with  the  same  strictness  as  the 

anguage  of  a  judgement.  The  law  was  laid  down  in  the 

Jameson  case  with  reference  to  the  construction  of  a  particular 

;tatute,  and  the  propositions  embodied  in  the  chief  justice's 
)harge  must  not  receive  too  wide  an  application.  It  seems 

)lear  that  for  ordinary  purposes  the  territory  of  a  protectorate 

is  foreign  and  not  British  territory.  If  this  were  not  so, 

orders  for  establishing  and  regulating  the  jurisdiction  exer- 
3isable  within  it  by  British  authorities  could  not  be  made 

ander  the  Foreign  Jurisdiction  Act.  Perhaps  it  would  be 

accurate  to  say  that  for  the  purposes  of  municipal  law  the 

territory  of  the  Bechuanaland  Protectorate  is  not,  but  for 

Dhe  purposes  of  international  law  must  be  treated  as  if  it  were, 

part  of  the  British  dominions.  The  line  of  division  is  thin, 

but  it  exists,  and  it  has  its  utility.  If  the  objection  is  raised 

that  protectorates  of  this  kind  are  inconsistent  with  previously 

received  rules  and  formulae  of  international  law,  the  answer 

is  that  they  have  been  found  by  practical  experience  to  pro- 
vide a  convenient  halfway  house  between  complete  annexation 

and  complete  abstinence  from  interference ;  that  inter- 
national law  is  an  understanding  between  civilized  nations 

with  respect  to  the  rules  applicable  to  certain  existing  facts  ; 

that  it  is  in  a  state  of  constant  growth  and  development ; 

and  that  when  new  facts  make  their  appearance  the  appro- 

priate rules  and  formulae  will  speedily  be  devised.2 

:  the  Order  in  Council  as  to  jurisdiction  in  the  protectorate,  below,  p.  405. 

terms  '  protectorate  '  and  '  sphere  of  influence  '  have  sometimes 
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The  application  to  protectorates  of  the  machinery  of  the 

Foreign  Jurisdiction  Acts  has  brought  into  greater  prominence 

the  question  as  to  the  classes  of  persons  with  respect  to  whom 

the  jurisdiction  exercised  in  accordance  with  those  Acts 

be  or  ought  to  be  exercised.  The  answer  to  these  questio 

depends  upon  the  nature  and  origin  of  the  jurisdiction,  a 

on  the  terms  of  the  instrument  by  which  the  jurisdiction  is 

regulated.  As  the  jurisdiction  is  derived  from  an  arrange- 
ment between  the  British  Crown  and  the  territorial  sovereign, 

it  clearly  can  be  made  exercisable  in  the  case  of  persons  under 
either  of  those  authorities.  But  in  the  territories  where  it 

was  first  exercised,  it  was  required  for  the  protection  of 

foreigners,  and  was  not  intended  for,  and  was  not  exercised 

in  the  case  of,  subjects  of  the  territorial  sovereign.  The 

classes  of  persons  for  whom  it  was  intended  were  either 

British  subjects  or  persons  entitled  to  the  political  protection 
of  the  British  Crown.  And  the  Ottoman  Order  in  Council 

of  1899  (Articles  16-19),  like  other  Orders  in  Council  framed 

on  the  same  lines,  includes  British-protected  persons  in  its 
definition  of  British  subjects  (Art.  3)  and  orders  provision  f 

the  registration  of  British  subjects  as  so  defined.  In  t 

its t 
been  loosely  treated  as  synonymous.  But  the  latter  term  has  merely  a 
negative  meaning.  It  implies  an  engagement  between  two  States,  that 
one  of  them  will  abstain  from  interfering  or  exercising  influence  within 
certain  territories,  which,  as  between  the  contracting  parties,  are  reserved 
for  the  operations  of  the  other.  Such  an  engagement  does  not  of  itself 
involve  the  exercise  of  any  powers  or  the  assumption  of  any  responsibility 
by  either  State  within  the  sphere  of  influence  reserved  to  itself.  But  the 
exclusion  of  interference  by  one  of  the  States  within  a  particular  territory 
may  involve  the  assumption  by  the  other  of  some  degree  of  responsibility 
for  the  maintenance  of  order  within  that  territory.  Thus  a  sphere  of 

influence  is  a  possible  protectorate,  and  tends  to  pass  into  a  protectorate, 
just  as  a  protectorate  tends  to  pass  into  complete  sovereignty.  The  chiet 
use  of  establishing  a  sphere  of  influence  appears  to  be  to  minimize  the 
risk  of  war  arising  from  scrambles  for  territory,  and  to  obviate  the  necessity 
for  effective  occupation  as  a  bar  to  annexation  or  encroachment  by  a 

competent  State.  But  the  arrangement  on  which  a  '  sphere  of  influence 
is  based  has,  of  itself,  no  international  validity,  and  is  not  binding  except 

on  such  States  as  are  parties  to  the  arrangement.  The  phrase  was  invented 
to  meet  a  transient  state  of  things,  and  is  perhaps  tending  to  become 
obsolete. 
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ase  of  the  Laconia?-  which  was  between  British  subjects 
nd  Russian  subjects  in  respect  of  a  collision  between  a  British 

nd  a  Russian  ship,  it  was  found  by  the  Judicial  Committee 

f  the  Privy  Council  that  the  Ottoman  Government  had 

mg  acquiesced  in  allowing  the  British  Government  jurisdic- 

ion  between  British  subjects  and  subjects  of  other  Christian 

tates  exercised  by  means  of  consular  courts,  and  that  whilst 

lere  was  no  compulsory  power  in  a  British  court  in  Turkey 

ver  any  but  British  subjects,  a  Russian  or  other  foreigner 

light  voluntarily  submit  to  the  jurisdiction  of  such  a  court 

dth  the  consent  of  his  sovereign. 

The  decision  in  the  Laconia  case  applied  to  a  state  of  cir-  Conse- 

imstances  where  there  were  several  Powers  exercising  extra-  establish- 
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justiciable  by  those   French  courts   under  the  same  cone 

tions  as  French  subjects.1 
Accordingly,  the  assumption  of  an  exclusive  protectory 

seems  to  imply  the  exercise  of  jurisdiction  over  foreigi 

and  the  exclusion  of  the  jurisdiction  of  foreign  consular 

courts,  and  in  the  opinion  of  the  latest  authorities  on  inter- 

national law  jurisdiction  over  foreigners  is,  in  such  protec- 

torates, legally  exercisable.2 
The  mode  in  which  the  powers  exercisable  under  the  Foreign 

Jurisdiction  Act  have  been  applied  to  uncivilized  regions, 

and  have  been  gradually  extended  in  their  adaptation  to 

protectorates,  may  be  illustrated  by  the  Orders  in  Council 

which  have  at  various  times  been  made  for  different  regions 
in  Africa. 

A  comparatively  early  stage  in  the  process  of  development 

is  represented  by  an  Order  of  1889  3  under  which  '  local  juris- 

dictions '  could  be  constituted  where  necessary.  The  Order 
declared  that  the  powers  conferred  by  it  within  a  local  juris- 

diction was  to  extend  to  the  persons  and  matters  following, 

in  so  far  as  by  treaty,  grant,  usage,  sufferance,  or  other  lawful 

means  Her  Majesty  had  power  or  authority  in  relation  to 

such  persons  and  matters,  that  is  to  say  : — 
(1)  British  subjects  as  defined  by  the  Order ; 

(2)  The  property  and  personal  and  proprietary  rights  and 

obligations   of   British   subjects   within  the  local  juris- 
diction (whether  such  subjects  were  or  were  not  within 

the  jurisdiction),  including  British  ships  with  their  boats 

and   the   persons   and   property   on   board   thereof,   or 

belonging  thereto  ; 

(3)  Foreigners,  as  defined  by  the  Order,  who  should  submit 

1  The  British  consular  jurisdiction  established  in  Tunis  under  the  Foreign 
Jurisdiction  Acts  was  expressly  abolished  by  the  Order  in  Council  of  Decem- 

ber 31,  1883. 

2  See,  e.g.,  Westlake,  Chapters  on  Principles  of  International  Law,  p.  187; 
International  Law,  Part  I,  Peace,  chap.  vi. 

3  The  Africa  Order  in  Council,  1889.    Stat.  ft.  and  0.  Rev.,  vol. 
This  Order  and  the  amending  Order  of  1 892  have  been  practically  super 
by  the  Orders  of  1902  for  British  Central  Africa  and  British  East  Africa. 

P-  187; 

••>j 

?rseded 

ica. 
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themselves  to  a  court,  in  accordance  with  the  provisions 
of  the  Order  ; 

(4)  Foreigners,  as  defined  by  the  Order,  with  respect  to 

whom  any  State,  king,  chief,  or  Government,  whose 

subjects,  or  under  whose  protection  they  are,  had,  by 

any  treaty,  as  denned  by  the  Order,  or  otherwise,  agreed 

with  Her  Majesty  for,  or  consented  to,  the  exercise  of 

power  or  authority  by  Her  Majesty. 

The  term  '  British  subject '  was  defined  as  including  not  only 
Iritish  subjects  in  the  proper  sense  of  the  word,  but  also 

ny  persons  enjoying  Her  Majesty's  protection  and,  in  par- 
.cular,  subjects  of  the  several  princes  and  States  in  India 

i  alliance  with  Her  Majesty,  residing  and  being  in  the  parts 

f  Africa  mentioned  in  the  Order.1  The  term  '  foreigner ' 

•as  defined  as  meaning  a  person,  whether  a  native  or  subject 
f  Africa  or  not,  who  was  not  a  British  subject  within  the 

leaning  of  the  Order. 
Whether  the  Order  authorized  the  exercise  of  criminal 

irisdiction  over  '  foreigners  '  seems  open  to  doubt,  and  the 

xercise  under  it  of  civil  jurisdiction  in  respect  of  a  '  foreigner  ' 
as  expressly  declared  to  require  his  specific  consent  in  each 

ise,  whilst  the  court  was  also  empowered  to  require  evidence 

lat  no  objection  was  made  by  the  Government  whose  sub- 
set the  foreigner  was. 

These  restrictions  on  the  exercise  of  jurisdiction  over 

>reigners  were  soon  found  to  be  incompatible  with  the 

mditions  of  a  protectorate,  and  accordingly  the  jurisdiction 
reived  a  wide  extension  under  the  Africa  Order  in  Council, 

$92.  This  Order,  after  reciting  in  the  usual  terms  that,  by 

•eaty,  grant,  usage,  sufferance,  and  other  lawful  means, 
ier  Majesty  the  Queen  had  power  and  jurisdiction  in  the 

arts  of  Africa  mentioned  in  the  Order  of  1889,  went  on  to 

>cite  that — 
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'  By  the  general  Act  of  the  Conference  of  Berlin  signed  in  1885  the 
several  Powers  who  were  parties  thereto  (in  this  Order  referred  to  as 
the  Signatory  Powers)  declared,  with  respect  to  occupations  in  Africa 
by  any  of  the  Signatory  Powers,  that  the  establishment  of  authority  in 
protected  territories  was  an  obligation  resting  upon  the  respective  pro- 

tecting Powers ;  and  that,  in  order  to  the  due  fulfilment  of  the  said 
obligations,  as  respects  territories  and  places  within  the  limits  of  the 
Order  of  1889,  which  Her  Majesty  should  have  declared  to  be  under 
the  protection  of  Her  Majesty,  it  was  necessary  that  the  subjects  of  the 
Signatory  Powers,  other  than  Her  Majesty,  should  be  justiciable  under 
that  Order  in  like  manner  as  British  subjects,  and  that  for  this  purpose 
the  provisions  of  the  Order  referring  to  British  subjects  should,  as  far 

as  practicable,  be  extended  to  the  subjects  of  those  Powers.' 

It  then  proceeded  to  enact  that — 

'  Where  Her  Majesty  has  declared  any  territory  or  place  within  the 
limits  of  the  Africa  Order  in  Council,  1889,  to  be  a  protectorate  of  Her 
Majesty, the  provisions  of  that  Order  having  reference  to  British  subjects, 

except  Part  XIV  thereof,1  shall  extend  in  like  manner  to  foreigners 
to  whom  this  Order  applies,  and  all  such  foreigners  shall  be  justiciable 
by  the  courts  constituted  by  the  said  Order  for  the  protectorate  under 
the  same  conditions  as  British  subjects,  and  to  the  extent  of  the  juris- 

diction vested  by  law  in  those  courts  ;  and  Part  XII  2  and  so  much  of 
the  rest  of  the  Order  as  requires  the  consent  of  any  foreigner  as  a  con- 

dition of  the  exercise  of  jurisdiction  shall  be  of  no  force  or  effect  in  the 
protectorate,  so  far  as  respects  foreigners  to  whom  this  Order  appli 

The  Order  denned  the  expression  '  foreigners  to  whom  t 

Order  applies  '  as  meaning  subjects  of  any  of  the  Signatory 
Powers,  except  Her  Majesty,  or  of  any  other  Power  which 

had  consented  that  its  subjects  should  be  justiciable  under 

the  Africa  Order  of  1889  and  the  Order  of  1892. 

It  will  be  seen  that  the  jurisdiction  exercisable  under 

Orders  of  1889  and  1892,  though  very  extensive  in  its  sco 

was  still  personal  in  its  character. 

These  Orders  were  framed  by  the  Foreign  Office.  But 

the  meantime  the  Colonial  Office  had  been  framing  Orders 

which  proceeded  on  different  and  bolder  lines,  and  which 

appear  to  give  jurisdiction  in  general  terms,  without  distinction 

between  British  subjects  and  foreigners,  and  without  reference 

to  any  acquiescence  or  consent,  express  or  implied.  The 

1  Part  XIV  provides  for  the  registration  of  British  subjects. 
2  As  to  civil  jurisdiction  over  foreigners  with  the  consent  of  thems 

or  their  Governments. 
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3rder  made  for  the  Bechuanaland  Protectorate  on  May  9, 

[89 1,1  after  reciting  that  the  territories  of  South  Africa 
situate  within  the  limits  of  the  Order  as  described  were  under 

,he  protection  of  Her  Majesty  the  Queen,  and  that  by  treaty, 

*rant,  usage,  sufferance,  and  other  lawful  means  Her  Majesty 
lad  power  and  jurisdiction  in  those  territories,  enacted  as 

rollows  : — 

'  II.  The  high  commissioner  may,  on  Her  Majesty's  behalf,  exercise 
ill  powers  and  jurisdiction  which  Her  Majesty,  at  any  time  before  or 
ifter  the  date  of  this  Order,  had  or  may  have  within  the  limits  of  this 
Drder,  and  to  that  end  may  take  or  cause  to  be  taken  all  such  measures, 
md  may  do  or  cause  to  be  done  all  such  matters  and  things  within  the 

imits  of  this  Order  as  are  lawful,  and  as  in  the  interest  of  Her  Majesty's 
service  he  may  think  expedient,  subject  to  such  instructions  as  he  may 
:rom  time  to  time  receive  from  Her  Majesty  or  through  a  secretary  of 
state. 

'  III.  The  high  commissioner  may  appoint  so  many  fit  persons  as  in 
}he  interest  of  Her  Majesty's  service  he  may  think  necessary  to  be 
ieputy  commissioners,  or  resident  commissioners,  or  assistant  com- 

missioners, or  judges,  magistrates,  or  other  officers,  and  may  define 
:rom  time  to  time  the  districts  within  which  such  officers  shall  respec- 

tively discharge  their  functions. 

'  Every  such  officer  may  exercise  such  powers  and  authorities  as  the 
high  commissioner  may  assign  to  him,  subject  nevertheless  to  such 
directions  and  instructions  as  the  high  commissioner  may  from  time  to 

itime  think  fit  to  give  him. 

'  The  appointment  of  such  officers  shall  not  abridge,  alter,  or  affect 
the  right  of  the  high  commissioner  to  execute  and  discharge  all  the 
powers  and  authorities  hereby  conferred  upon  him. 

'  The  high  commissioner  may  remove  any  officer  so  appointed. 
'  IV.  In  the  exercise  of  the  powers  and  authorities  hereby  conferred 

upon  him,  the  high  commissioner  may,  amongst  other  things,  from  time 
to  time,  by  proclamation  provide  for  the  administration  of  justice,  the 

raising  of  revenue,  and  generally  for  the  peace,  order,  and  good  govern- 
ment of  all  persons  within  the  limits  of  this  Order,  including  the  pro- 

hibition and  punishment  of  acts  tending  to  disturb  the  public  peace. 

'  The  high  commissioner  in  issuing  such  proclamations  shall  respect 
any  native  laws  or  customs  by  which  the  civil  relations  of  any  native 

chiefs,  tribes,  or  populations  under  Her  Majesty's  protection  are  now 
regulated,  except  so  far  as  the  same  may  be  incompatible  with  the  due 

exercise  of  Her  Majesty's  power  and  jurisdiction. 

'  VII.  The  courts  of  British  Bechuanaland  shall  have  in  respect  of 
matters  occurring  within  the  limits  of  this  Order  the  same  jurisdiction, 

1  Stat.  R.  and  0.  Rev.,  vol.  v,  p.  109. 
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civil  and  criminal,  original  and  appellate,  as  they  respectively  pc 
from  time  to  time  in  respect  of  matters  occurring  within  Brit 
Bechuanaland,  and  the  judgements,  decrees,  orders,  and  sentences 
any  such  court  made  or  given  in  the  exercise  of  the  jurisdiction  herel 
conferred  may  be  enforced  and  executed,  and  appeals  therefrom  may 
be  had  and  prosecuted,  in  the  same  way  as  if  the  judgement,  decree, 
order,  or  sentence  had  been  made  or  given  under  the  ordinary  jurisdic- 

tion of  the  court. 

'  But  the  jurisdiction  hereby  conferred  shall  only  be  exercised  by  such 
courts,  and  in  such  manner  and  to  such  extent,  as  the  Governor  of 

British  Bechuanaland  shall  by  proclamation  from  time  to  time  direct.' 

The  Matabeleland  Order  in  Council,  1894,  now  superseded 

by  the  Southern  Rhodesia  Order  in  Council,  1898,  was  framed 

on  similar  principles,  and  the  same  principles  have  been 
followed  in  the  Orders  which  have  since  been  made  for  different 

parts  of  South,  East,  and  West  Africa.  They  set  up  high 

courts  and  make  administrative  and  legislative  arrangements 

hardly  distinguishable  in  their  character  from  those  adopted 

for  regions  which  have  been  formally  incorporated  in  the 

King's  dominions.1 
Conclu-          The  general  conclusions  as  to  the  classes  of  persons 

juriTdic8  °  cases  witn  respect  to  which  jurisdiction  may  be  exercised 
tion  under  courts  established  by  Orders  in  Council  in  accordance  wi1 Foreign 

Jurisdic-    the  Foreign  Jurisdiction  Acts  appear  to  be — 
1.  The  principles  on  which  the  jurisdiction  rests  do 

exclude  its  exercise  with  respect  to  any  classes  of  perse 

being  the   subjects,   or   under  the   authority,   of   the   Si 
which  establishes  the  court,  or  of  the  State  in  whose  territoi 

the  court  is  established,   or  any  classes  of  cases,  whetl 
civil  or  criminal. 

2.  But  in  practice  the  jurisdiction,  being  required  mail 

for  the  protection  of  foreigners,  is  not  usually  exercised 

1  See  the  Africa  Order  printed  in  Stat.  R.  and  0.  Rev.,  vol.  v.    The  Or< 
in  Council  made  for  the  '  hinterland  '  protectorates  adjoining  British  cole 
on  the  West  Coast  of  Africa  have,  instead  of  denning  the  jurisdiction 
cisable  in  protectorates,  transferred  the  powers  of  legislating  for  them  to 
legislature  of  the  adjacent  British  colony.    The  legislation  under  these  powe 
is  either  specific  or  simply  applies  the  colonial  law.   In  some  cases  jurisdicti< 
appears  to  be  exercisable  over  all  persons.     In  other  cases  it  is  left 
the  chiefs,  subject  to  the  direction  and  control  of  the  British  authorities. 
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disputes  between  natives  of  the  country  or  in  criminal  pro- 
rm lings  which  do  not  affect  foreigners. 

3.  As  respects  persons  who  are  not  subjects  either  of  the 
State  which  establishes  the  court,  or  of  the  State  in  whose 

1  territory  the  court  is  established,  the  exercise  of  the  juris- 
diction, according  to  the  view  adopted  in  framing  most  of 

the  Orders  in  Council,  requires  consent,  express  or  implied, 

on  the  part  of  those  persons  or  of  the  States  to  whom  they 

belong,  but  a  general  consent  to  the  exercise  of  jurisdiction 

over  all  or  any  of  the  subjects  of  any  State  may  be  implied 

by  acquiescence,  or  by  such  acts  as  the  recognition  of  a  pro- 
tectorate. 

4.  In  the  case  of  certain  protectorates  in  Africa  the  juris- 
diction has  been  given  in  more  general  and  indefinite  terms, 

and  apparently  is  capable  of  being  exercised  over  any  persons 

and  in  any  cases  over  and  in  which  territorial  jurisdiction 

is  exercisable.1 

5.  The   Order  in  Council  can  limit    and   define    in  any 

manner  which  may  be  considered  expedient  the  classes  of 

persons  and  cases  with  respect  to  which  jurisdiction  is  to  be 
exercised. 

In  considering  the  application  of  the  foregoing  principles  Applica- 

to  India,  the  chief  differences  to  be  borne  in  mind  are :—  principles 

(1)  The  limitations  on  the  powers  of  the  Indian  Legisla-  to  India" 
ture,  by  which  is  meant  the  authority  described  in  Acts 

of  Parliament  as  '  the  Governor-General  in  Council  at 

meetings  for  the  purpose  of  making  laws  and  regula- 

tions '  ; 
(2)  The  special  relation  in  which  the  Government  of  India, 

as  representative  of  the  paramount  Power,  stands  to 
the  Native  States. 

1  The  references  to  native  law  and  custom  in  some  of  these  Orders  clearly 
show  that  jurisdiction  was  intended  to  be  exercised  under  them  in  cases 
between  natives  of  the  country.  For  a  very  curious  illustration  of  the  mode 
in  which  this  kind  of  jurisdiction  has  been  exercised  on  the  West  Coast 
of  Africa,  see  Fanti  Customary  Laws,  by  J.  M.  Sarbah  (London,  1897). 
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Powers  of       The   Indian   Legislature   is   the   creation   of   statute.     Its 

Legisla-     powers  are  derived  wholly  from  Acts  of  Parliament,  and  are 

ture.          limited  with  reference  to  persons,  places,  and  subject-matt 

by  the  Acts  of  Parliament  by  which  they  are  conferred. 

Section  43  of  the  Government  of  India  Act,  1833  (3  & 

Will.  IV,  c.  85),  empowered  the  Governor-General  in  Coun 

to  make,  subject  to  certain  restrictions,  '  laws  and  regulatio 
for  repealing,  amending,  or  altering  any  laws  or  regulatio 
whatever  then  in  force,  or  thereafter  to  be  in  force,  in  t 

said  territories  (i.e.  the  territories  under  the  government  o 

the  East  India  Company),  or  any  part  thereof,  and  to  make 

laws  and  regulations  for  all  persons,  whether  British  or 

native,  foreigners  or  others,  and  for  all  courts  of  justice, 

whether  established  by  His  Majesty's  charters  or  otherwise, 
and  the  jurisdictions  thereof,  and  for  all  places  and  things 

whatsoever  within  and  throughout  the  whole  and  every  part 

of  the  said  territories,  and  for  all  servants  of  the  said  Company 

within  the  dominions  of  princes  and  States  in  alliance  wi 

the  said  Company'  (i.e.  the  East  India  Company).1 

1  As  to  the  powers  exercisable  under  this  section  the  following  opin 
was  given  to  the  East  India  Company  in  1 839  : — 

'  We  think  the  Legislative  Council  has  power  to  make  laws  to  provide 
for  the  punishment  of  offences  in  cases  here  contemplated.  The  Legislative 
Council  has  power  to  pass  laws  enacting  and  declaring  that  crimes  and 
offences  committed  in  the  territories  of  princes  or  States  in  India  adjacent 
to  the  British  territories  by  persons,  the  native  subjects  of  and  owing 
obedience  to  the  laws  of  such  British  territories,  shall  be  liable  to  be  tried 

and  punished  as  if  committed  within  the  local  limits  of  the  British  territories. 
Crimes  and  offences  against  the  State,  and  the  crimes  of  forgery,  coining, 

&c.,  might  frequently  be  committed  without  the  limits  of  the  Company's 
territories.  Indeed,  by  the  existing  laws,  British  subjects  are  liable  to 
be  tried  in  the  supreme  courts  for  offences  committed  anywhere  within 

the  Company's  limits.  We  do  not  consider  the  affirmative  clause  in  3  & 
4  Will.  IV,  c.  85,  s.  43,  giving  the  power  to  the  Legislative  Council  to  make 

laws  "  for  all  servants  of  the  said  Company  within  the  dominions  of  princes 
and  States  in  alliance  with  the  said  Company,"  as  restraining  the  Legislative 
Council  from  making  laws  for  the  purposes  in  question,  but  as  either 
perhaps  unnecessary  or  as  meant  to  remove  all  doubt  as  to  the  power 
to  bind  servants  of  the  Company  in  the  particular  case  specified,  who 
might  not  be  (as  occasionally  happens)  either  natives  or  subjects  of  the 
British  territories  or  British  subjects  of  Her  Majesty. 

'  We  think  that  the  Legislative  Council  has  power  in  the  same  manner 
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This  section  has  been  superseded  by  the  Indian  Councils 

•Act,  1861,  and  has  been  repealed,  but  is  still  of  importance 
as  the  enactment  under  which  the  Penal  Code  of  1860  was 
made. 

The  enactments  on  which  the  powers  of  the  Indian  Legis- 
lature now  depend  are  the  Indian  Councils  Act,  1861,  as 

supplemented  by  an  Act  of  1865  and  an  Act  of  1869,  and 
explained  by  an  Act  of  1892. 

Section  22  of  the  Indian  Councils  Act,  1861  (24  &  25  Viet. 

c.  67),  empowered  the  Indian  Legislature,  subject  to  the 

provisions  of  the  Act,  to  make  laws  and  regulations  for 

repealing,  amending,  or  altering  any  laws  or  regulations 

whatever  '  now  in  force  or  hereafter  to  be  in  force  in  the 
Indian  territories  now  under  the  dominion  of  Her  Majesty, 

and  to  make  laws  and  regulations  for  all  persons,  whether 

British  or  native,  foreigners  or  others,  and  for  all  courts  of 

justice  whatever,  and  for  all  places  and  things  whatever, 

within  the  said  territories,  and  for  all  servants  of  the  Govern- 
ment of  India  within  the  dominions  of  princes  and  States  in 

alliance  with  Her  Majesty.' 
Section  I  of  the  Government  of  India  Act,  1865  (28  &  29 

Viet.  c.  17),  after  reciting  that  the  Governor-General  in 
Council  had  power  to  make  laws  and  regulations  for  all 

persons,  British  or  native,  within  the  Indian  dominions,  and 

to  provide  for  the  trial  and  punishment  of  crimes  and  offences  committed 
upon  the  high  seas,  enacting  and  declaring  them  to  be  offences  of  the  same 
quality  and  triable  and  punishable  as  if  they  had  been  committed  on  land, 
as  has  been  done  as  to  offences  committed  at  sea  by  British  statutes.  It 
would,  of  course,  be  proper  to  limit  the  application  of  such  a  law  to  persons, 
natives  and  subjects,  owing  obedience  to  the  laws  of  the  British  territories. 
For  piracy,  &c.,  provision  has  been  made  by  existing  laws. 

(Signed)          J.  CAMPBELL, 
R.  M.  ROLFE, 
R.  SPANKIE, 

JAMES  WIGRAM. 

'  Temple,  January  30,  1839.' 
But  it  is  difficult  to  reconcile  this  opinion  with  the  opinion  subsequently 

given  as  to  the  inability  of  the  Indian  Legislature  to  pass  laws  binding  on 
natives  of  British  India  outside  the  territories  of  British  India  (see  Forsyth, 

Cases  and  Opinions  on  Constitutional  Law,  pp.  17,  32). 
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that  it  was  '  expedient  to  enlarge  the  powers  of  the  Governo 
General  in  Council  by  authorizing  him  to  make  laws  a 

regulations  for  all  British  subjects  within  the  dominions  o 

native  princes,  empowered  the  Indian  Legislature  to  ma 

laws  and  regulations  for  all  British  subjects  of  Her  Majes 

within  the  dominions  of  princes  and  States  in  India  in  allian 

with  Her  Majesty,  whether  in  the  service  of  the  Governme 
of  India  or  otherwise. 

Section  i  of  the  Indian  Councils  Act,  1869  (32  &  33  Vic 

c.  98),  empowered  the  Indian  Legislature  to  make  laws  an 

regulations  for  all  persons,  being  native  Indian  subjects  of 

Her  Majesty,  without  and  beyond  as  well  as  within  the 

Indian  territories  under  the  dominion  of  Her  Majesty. 

Section  2  of  the  Indian  Councils  Act,  1892  (55  &  56  Viet, 

c.  14),  explains  that  the  expression  '  now  under  the  dominion 

of  Her  Majesty,'  in  the  Act  of  1861,  is  to  be  read  as  if  the 
words  '  or  hereafter  '  were  inserted  after  '  now.' 

It  will  be  observed  that  the  expression  used  in  the 

of  1861  is,  '  within  the  dominions  of  princes  and  States 

alliance  with  Her  Majesty,'  an  expression  substituted  for  a 

apparently  framed  on  the  words  in  the  Act  of  1833,  '  prin 

and  States  in  alliance  with  the  said  Company.'  The  expression 

in  the  Act  of  1865  is,  '  princes  and  States  in  India  in  allian 

with  Her  Majesty.'  The  language  used  in  the  Act  of  186 
if  construed  literally,  would  seem  wide  enough  to  include  t 

territories  of  any  friendly  State,  whether  in  Europe  or  else 

where.  But  some  limitation  must  be  placed  upon  it,  and 

it  may  perhaps  be  construed  as  including  States  having 

treaty  relations  with  the  Crown  through  the  Government 

of  India,  whether  subject  to  the  suzerainty  of  Her  Majesty 

or  not.1  However  this  may  be,  the  power  of  the  Indian 
Legislature  to  make  laws  binding  on  persons,  other  than 
natives  of  British  India,  outside  British  India  and  the  Native 

1  This  seems  to  be  the  construction  adopted  by  the  late  Mr.  Justice 
Stephen,  who  says  :  '  The  Government  of  India  has  power  to  legislate  for 
public  servants  both  in  Native  States  included  in  British  India,  and  in 

Native  States  adjacent  to  British  India.'  History  of  Criminal  Law,  ii.  12. 

E 
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States  of  India,  seems,  under  existing  circumstances,  to  be 

open  to  question. 

Doubts  have  also  been  raised  as  to  the  class  of  persons  for 

whom,  under  the  denomination  of  '  British  subjects,'  legislative 
powers  may  be  exercised  under  the  Act  of  1865.  The  pre- 

amble of  that  Act  speaks  of  '  all  persons,  British  or  natives, 

within  the  Indian  dominions,'  and  the  Act  then  gives  power 
to  legislate  for  all  British  subjects  in  Native  States.  It  was 

accordingly  argued  that  '  British  subjects '  did  not  include 
natives  of  British  India.1  The  difficulty  arising  from  this 
particular  doubt  was  removed  by  the  wider  language  of  the 

Act  of  1869,  but  it  is  still  not  perfectly  clear  whether  the 

power  of  the  Indian  Legislature  under  the  Acts  of  1865  and 

1869  to  make  laws  operating  on  British  subjects  outside 

British  India  extends  to  persons  who  are  neither  British 

subjects  of  European  descent  nor  natives  of  British  India. 

The  earlier  enactments  relating  to  India  were  passed  at 
a  time  when  it  was  doubtful  whether,  or  how  far,  British 

1  sovereignty  extended  beyond  the  presidency  towns,  and 
when  full  powers  of  sovereignty  were  not  exercised  over 

natives  of  the  country  even  within  those  towns.  Notwith- 
standing the  declaration  in  the  preamble  to  the  Charter  Act 

of  1813  that  the  possession  of  the  territorial  acquisitions  of 

the  Company  in  India  was  to  be  '  without  prejudice  to  the 
undoubted  sovereignty  of  the  Crown  of  the  United  Kingdom 

of  Great  Britain  and  Ireland  in  and  over  the  same,'  there 
was  still  room  for  doubt  whether  the  native  inhabitants  of 

those  possessions  were  British  subjects  within  the  meaning 

usually  attached  to  that  term  by  Acts  of  Parliament,  and 
whether  their  status  did  not  more  nearly  resemble  that  of 
natives  of  the  territories  in  Africa  which  are  under  British 

protection,  but  have  not  been  formally  incorporated  in  the 

British  dominions.  Consequently  the  term  '  British  subject ' 
has  to  be  construed  in  a  restricted  sense  in  the  earlier  of  these 

tments,  and  it  is  possible  that  the  restricted  meaning 

1  See  Minutes  by  Sir  H.  S.  Maine,  Nos.  36  and  73. 
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which  had  been  attached  to  it  by  usage  still  continued  to 
attach  to  it  when  used  in  some  of  the  enactments  dating 

subsequently  to  the  time  when  British  India  had  pas* 
under  the  direct  and  immediate  sovereignty  of  the  Cro 
The  term  as  used  in  Acts  of  Parliament  was  never  precise 

denned,  and  perhaps  was  treated  as  including  gener 

white-skinned  residents  or  sojourners  in  the  country  by  w 

of  contradistinction  to  the  native  population.1 

After  the  status  of  '  Roman  citizenship  '  had  been  extended 
to  all  the  inhabitants  of  British  India,  the  Indian  Legislature 
found  it  expedient  to  devise  a  term  which  should  indicate 
the  class  formerly  known  as  British  subjects  in  the  narrower 
sense,  and  for  that  purpose  they  invented  the  definition  of 
European  British  subject,  which  is  now  to  be  found  in  s.  4 

of  the  Code  of  Criminal  Procedure,  1898.  That  section 

declares  that  '  European  British  subject '  means — 

'  (i)  Any  subject  of  Her  Majesty  born,  naturalized,  or  domici 
in  the  United  Kingdom  of  Great  Britain  and  Ireland,  or  in  any 

- 
1  The  doubts  which  were  at  one  time  entertained  as  to  the  meaning  to 

be  attached  to  the  term  '  British  subject,'  in  its  application  to  persons 
born  or  living  in  India,  are  well  illustrated  by  a  note  which  is  quoted  at 

p.  89  of  Morley's  Digest  from  an  edition  by  Mr.  L.  Clarke  of  the  statute 
9  Geo.  IV,  c.  33.  This  note  says  :  '  According  to  one  opinion,  all  persons 
born  within  the  Company's  territories  are  British  subjects.  This  opinion 
is  founded  on  the  supposition  that  these  territories  are  British  colonies, 
and  stand  in  the  same  situation  as  the  island  of  Bombay,  the  Canadas, 
the  Cape  of  Good  Hope,  or  any  other  colony  which  has  been  acquired  by 
conquest  or  ceded  by  treaty.  According  to  another  opinion,  those  persons 
only  are  British  who  are  natives,  or  the  legitimate  descendants  of  natives, 
of  the  United  Kingdom  or  the  colonies  which  are  admitted  to  be  annexed 
to  the  Crown.  A  third  opinion  considers  Christianity  to  be  a  test  of  an 
individual  being  a  British  subject,  provided  that  the  person  was  born  in 

the  Company's  territories  ;  and  according  to  this  an  Armenian,  or  the 
legitimate  offspring  (being  a  Christian)  of  English  and  native  parents,  would 
be  a  British  subject.  Nothing  positive  can  be  gathered  from  any  of  the 
Acts  of  Parliament,  excepting  that  9  Geo.  IV,  c.  33,  appears  to  negative 
the  position  that  Muhammadans  and  Hindus  are  British  subjects ;  and 
the  Jury  Act,  7  Geo.  IV,  c.  37,  seems  to  be  equally  opposed  to  any  persons 
being  British  subjects  but  natives,  or  the  legitimate  descendants  of  natives, 

of  the  United  Kingdom  or  its  acknowledged  colonies.' 
See  also  the  fifth  Appendix  to  the  Report  from  the  Select  Committee  of 

the  House  of  Commons  in  1831,  pp.  1114,  1142,  1146  et  seq.,  1168,  1178, 
1229.  4to  edition. 
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the  European,  American,  or  Australian  colonies  or  possessions  of 
Her  Majesty,  or  in  the  colony  of  New  Zealand,  or  in  the  colony 
of  Cape  of  Good  Hope  or  Natal ; 

*  (2)  Any  child  or  grandchild  of  any  such  person  by  legitimate 
descent.' 

This  definition  is  open  to  much  criticism,  and  obviously 

errs  both  by  way  of  redundancy  and  by  way  of  deficiency.  It 

can  hardly  be  treated  as  a  precise  equivalent  of  the  term 

'  British  subject '  in  its  older  sense,  although  it  is  intended 
to  have  approximately  the  same  meaning.  If  the  term 

'  British  subject '  in  the  Act  of  1865  were  to  be  construed 

as  equivalent  to  '  European  British  subject '  in  the  Indian 
Code  of  Criminal  Procedure,  there  would  appear  to  be  no 

power  under  the  existing  statutory  enactments  for  the  Indian 

Legislature  to  make  laws,  say,  for  a  native  of  Ceylon  in  the 

territories  of  the  Nizam.  But  the  language  of  the  Act  of 

1865  can  hardly  be  construed  by  the  light  of  an  artificial 

definition  which  was  invented  at  a  subsequent  date.  And 

even  if  the  expression  is  used  in  a  restricted  sense,  probably 

the  most  reasonable  construction  to  put  on  it  is  that  it  includes 

all  British  subjects  except  natives  of  India. 

The  Indian  Legislature  has  also  power  under  special  enact- 
ments to  make  laws  with  extra-territorial  operation  on 

particular  subjects.  For  instance,  under  the  Indian  Marine 

Service  Act,  1884  (47  &  48  Viet.  c.  38),  the  Indian  Legisla- 
ture may  make  laws  for  the  Indian  Marine  Service  with 

operation  throughout  Indian  waters,  which  are  defined  as 

the  high  seas  between  the  Cape  of  Good  Hope  on  the  west 

and  the  Straits  of  Magellan  on  the  east,  and  any  territorial 
ters  between  those  limits. 

So  also  s.  264  of  the  Merchant  Shipping  Act,  1894  (57  & 

Viet.  c.  60),  enacts  that  if  the  legislature  of  a  British 

possession — an  expression  including  India — by  any  law 

apply  or  adapt  to  any  British  ships  registered  at,  trading 

ft,  or  being  at  any  port  in  that  possession,
  and  to  the 

ers  and  masters  and  crews  of  those  ships,  any  provisions 

'art  II  of  that  Act  which  do  not  otherwise  so  apply,  the 
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law  is  to  have  effect  throughout  His  Majesty's  dominioi 
and  in  all  places  where  His  Majesty  has  jurisdiction  in  tl 

same  manner  as  if  it  were  enacted  in  the  Merchant  Shippii 
Act  itself. 

In  like  manner  s.  368  of  the  Merchant  Shipping  Act  em 

that  the  Governor-General  of  India  in  Council  may,  by  ai 
Act  passed  for  the  purpose,  declare  that  all  or  any  of  t] 

provisions  of  Part  III  of  the  Merchant  Shipping  Act,  i< 

shall  apply  to  the  carriage  of  steerage  passengers  upon 

voyage  from  any  specified  port  in  British  India  to  any  other 

specified  port  whatsoever,  and  may  for  the  purposes  of  Part 

III  of  the  Act  fix  dietary  scales,  declare  the  space  for  steerage 

passengers,  and  do  other  things  ;  and  the  provisions  of  any 
such  Act  while  in  force  are  to  have  effect  without  as  well  as 

within  British  India  as  if  enacted  by  the  Merchant  Shipping 
Act  itself. 

Acts  of  the  Imperial  Parliament  and  charters  made  un< 

or  confirmed  by  such  Acts  have  also  given  courts  in  Britis 

India  extra-territorial  jurisdiction  which  could  not  have 
conferred  on  them  by  Acts  of  the  Indian  Legislature, 

e.g.,  33  Geo.  Ill,  c.  52,  s.  156  ;  9  Geo.  IV,  c.  74,  s.  I  ;  12 

Viet.  c.  96  ;   23  &  24  Viet.  c.  88  ;   53  &  54  Viet.  c.  27. 

On  the  same  principle  the  Slave  Trade  Act,  1876  (39 

40  Viet.  c.  46),  enacted  that  if  any  person,  being  a  subj( 

of  Her  Majesty,  or  of  any  prince  or  State  in  India  in  alii 

with  Her  Majesty,  should  on  the  high  seas  or  in  any  part 

Asia  or  Africa  specified  by  Order  in  Council  in  that  beh* 

commit  any  of  certain  offences  relating  to  slave  trade  um 

the  Penal  Code,  or  abet  the  commission  of  any  such  offenc 
he  will  be  dealt  with  as  if  the  offence  or  abetment  had  beei 

committed  in  any  place  within  British  India  in  which 

may  be  or  may  be  found  ;  and,  under  s.  2,  if  the  Governoi 

General  in  Council  amends  any  of  those  provisions  or  make 

further  provisions  on  the  same  subject,  a  copy  of  the  amenc 

ing  Act  may  be  laid  before  both  Houses  of  Parliament,  ai 

then,  unless  an  address  is  presented  to  the  contrary,  the  Kii 
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by  Order  in  Council  give  the  amending  provisions  the 

e  extra-territorial  operation  as  the  provisions  amended.1 

e  Indian  Legislature  has  exercised  its  power  of  legislating 

offences  committed  outside  British  India  by  provisions 
ich  are  to  be  found  in  the  Penal  Code  of  1860  and  in  the 

of  Criminal  Procedure,  1898. 

nder  s.  3  of  the  Penal  Code,  any  person  liable  by  any 

passed  by  the  Governor-General  of  India  in  Council  to 
tried  for  an  offence  committed  beyond  the  territories  of 

British  India,  is  to  be  dealt  with  according  to  the  provisions 

of  the  Code,  for  any  act  committed  beyond  those  territories, 
in  the  same  manner  as  if  the  act  had  been  committed  within 

them. 

Rnder  s.  4  of  the  Penal  Code,  every  servant  of  the  King 

ibject  to  punishment  under  the  Code  for  every  act  or 

omission  contrary  to  its  provisions,  of  which,  whilst  in  such 

service,  he  is  guilty  within  the  dominions  of  any  prince  or 

State  in  alliance  with  the  King  by  virtue  of  any  treaty  or 

engagement  theretofore  entered  into  by  the  East  India 

Company  or  made  in  the  name  of  the  Crown  by  any  Govern- 
ment of  India. 

Section   188   of   the   Code   of   Criminal   Procedure,    1898, 

enacts  that — 

When  a  native  Indian  subject  of  Her  Majesty  commits  an  offence  at  Liability 

any  place  without  and  beyond  the  limits  of  British  India,  or  l/ts 
when  any  British  subject  commits  an  offence  in  the  territories  of  any  for  Of_ 

Native  Prince  or  Chief  in  India,  or  fences 

when  a  servant  of  the  Queen  (whether  a  British  subject  or  not)  com-  co.m- 
mits  an  offence  in  the  territories  of  any  Native  Prince  or  Chief  in  India,  JJJ^f 

he  may  be  dealt  with  in  respect  of  such  offence  as  if  it  had  been  com-  British 
mitted  at  any  place  within  British  India  at  which  he  may  be  found  :  India. 

Provided  that  no  charge  as  to  any  such  offence  shall  be  inquired  J0^*1^, 
into  in  British  India  unless  the  Political  Agent,  if  there  is  one,  for  the  cjj^ify 
territory  in  which  the  offence  is  alleged  to  have  been  committed,  certifies  fitness  of 
that,  in  his  opinion,  the  charge  ought  to  be  inquired  into  in  British  inquiry 

India  ;  and,  where  there  is  no  Political  Agent,  the  sanction  of  the  Local  l^ 
Government  shall  be  required  : 

1  See  remarks  on  this  enactment  in  Westlake,  Chapters  on  Principles  of 
International  Law,  p.  222. 



416  GOVERNMENT   OF   INDIA  [( 

Provided,  also,  that  any  proceedings  taken  against  any  person  um 
this  section  which  would  be  a  bar  to  subsequent  proceedings  age 
such  person  for  the  same  offence  if  such  offence  had  been  committed 
British  India  shall  be  a  bar  to  further  proceedings  against  him  unc 

XXI  of      the  Foreign  Jurisdiction  and  Extradition  Act,  1879,  in  respect  of  tl 
1879.          same  offence  in  any  territory  beyond  the  limits  of  British  India. 

The  provisions  of  the  existing  Code  of  Criminal  Procedui 

may  be  taken  to  represent  the  construction  which  the  Ind 

Legislature  has  thought  it  safe  and  prudent  to  place  on  tl 

enactments  giving  that  legislature  power  to  make  laws  \vitl 

extra-territorial  operation.1 

Conclu-          The  general  conclusions  appear  to  be  : — 

general   '       I-  The  Indian  Legislature  is  not  in  any  sense  an  age} 

erf  Indian  or  Delegate  °^  ̂ he  Imperial  Parliament,2  but  its  powers  ̂  
Legisla-     limited  by  the  terms  of  the  Acts  of  Parliament  by  which 

those  powers  are  conferred. 

2.  The  Indian  Legislature  has  power  to  make  laws — 
(a)  for  native  Indian  subjects  of  His  Majesty  or  natr 

Indian  soldiers  in  His  Majesty's  Indian  forces  in 
part  of  the  world  ;   and 

(b)  for  British  subjects,  in  a  narrow  sense,  and  servant 

of  the  Government,  in  Native  States. 

3.  Whether  the  Indian  Legislature   has   power  to   mal 

laws  for  British  subjects,  not  being  either  European  Britis 

subjects  or  natives  of  India,  in  Native  States,  or  to  make 

1  The  construction  of  the  provisions  as  to  extra-territorial  jurisdiction 
in  earlier  editions  of  the  Code  of  Criminal  Procedure,  and  in  the  Indian 

Foreign  Jurisdiction  and  Extradition  Act,  1879,  now  superseded  by  an 
Order  under  the  Foreign  Jurisdiction  Act  of  the  British  Parliament,  gave 
rise,  in  the  Indian  courts,  to  difficult  questions,  which  are  illustrated  by 
the  following  cases  :   R.  v.  Pirtal,  (1873)  10  Bom.  Rep.  356  ;  R.  v.  Lukhya 
Govind,  (1875)  I.  L.  R.  I  Bom.  50;    Empress  v.  Surmook  Singh,  (1879) 
I.  L.  R.  2  All.  218  ;   Empress  v.  S.  Moorga  Chatty,  (1881)  I.  L.  R.  5  Bom. 
338  ;    Siddha  v.  Biligiri,  (1884)  I.  L.  R.  7  Mad.  354  ;    Queen  Empress  v. 
Edwards,  (1884)  I.  L.  R.  9  Bom.  333  ;  Queen  v.  Abdul  Latib,  (1885)  I.  L.  R. 
10  Bom.  1 86  ;    Gregory  v.  Vudakasi  Kanjani,  (1886)  I.  L.  R.  10  Mad.  21  ; 
Queen  Empress  v.  Mangal  Takchand,  (1886)  I.  L.  R.  10  Bom.  274 ;   Queen 
Empress  v.  Kirpal  Singh,  (1887)  I.  L.  R.  9  All.  523  ;  Queen  Empress  v.  Daya 
Bhima,  (1888)  I.  L.  R.  13  Bom.  147  ;  Re  Hayes,  (1889)  I.  L.  R.  12  Mad.  39  ; 
Queen  Empress  v.  Natwarai,  (1891)  I.  L.  R.  16  Bom.  178  ;   Queen  Empress 
v.  Ganpatras  Ram  Chandra,  (1893)  I.  L.  R.  19  Bom.  105. 

2  R.  v.  Burah,  L.  R.  3  App.  Cas.  889. 
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laws  for  British  subjects  not  being  natives  of  India,  or  for 
servants  of  the  Government,  as  such,  in  States  outside  India 

as  defined  by  the  Interpretation  Act  and  by  the  Indian 

General  Clauses  Act,  that  is  to  say,  in  places  which  are  not 

i  either  in  British  India  or  in  the  territory  of  a  Native  State, 
is  open  to  question. 

..  Except  in  these  cases,  and  except  in  pursuance  of  special 

enactments,  such  as  the  Indian  Marine  Service  Act,  the  opera- 

tion of  Acts  of  the  Indian  Legislature  is  strictly  territorial, 

extends  only  to  persons  and  things  within  British  India. 

The  Indian  Legislature  has  gone  further  than  Parlia- 

t  in  the  exercise  of  the  extra-territorial  powers  which  it 
sses. 

ut  the  Governor-General  in  Council  has  in  his  executive  Extra- 

rapacity  extra-territorial  powers  far  wider  than  those  which  po^enTof 
may  be  exercised  by  the  Indian  Legislature.     Bv  successive  g°vernor- J  general  in 

charters  and  acts  extensive  powers  of  sovereignty  have  been  executive 

delegated  by  the  English  Crown,  first,  to  the  East  India 

Company,  and  afterwards  to  the  Governor-General  in  Council 
as  its  successor.  The  Governor-General  in  Council  is  the 

representative  in  India  of  the  British  Crown,  and  as  such 

can  exercise  under  delegated  authority  the  powers  incidental 

to  sovereignty  with  reference  both  to  British  India  and  to 

neighbouring  territories,  subject  to  the  restrictions  imposed 

by  Parliamentary  legislation  and  to  the  control  exercised  by 

the  Crown  through  the  Secretary  of  State  for  India.  Thus 
he  can  make  treaties  and  conventions  with  the  rulers,  not 

only  of  Native  States  within  the  boundaries  of  what  is  usually 

treated  as  India,  but  also  of  adjoining  States  which  are 

commonly  treated  as  extra-Indian,  such  as  Afghanistan  and 
Nepaul,  and  can  acquire  and  exercise  within  the  territories 

such  States  powers  of  legislation  and  jurisdiction  similar 

those  which  are  exercised  by  the  Crown  in  foreign  coun- 
tries in  accordance  with  the  Foreign  Jurisdiction  Acts  and 

the  Orders  in  Council  under  them,  and  extending  to  persons 

who  are  not  subjects  of  the  King. 
i69i  E  e 
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The  existence  of  these  powers  was  until  recently  declared, 

and  their  exercise  was  to  some  extent  regulated,  by  the 

Foreign  Jurisdiction  and  Extradition  Act,  1879, 

Government  of  India,  which  contained  recitals  correspom 

to  those  in  the  Foreign  Jurisdiction  Act,  1890,  passed  by  tl 

Parliament  at  Westminster.  But  a  few  years  ago  it  was  recog- 

nized that  the  extra-territorial  powers  exercisable  by  the 

Governor-General  in  Council,  as  representative  of  the  British 

Crown,  rested  on  the  same  principles,  and  might  with  advan- 

tage be  based  on  the  same  statutory  foundations,  as  the  extra- 

territorial powers  of  the  British  Crown  in  other  parts  of  the 

world.  Accordingly,  in  1902,  an  Order  in  Council  under  the 

Act  of  1890  made  provision  for  the  exercise  of  foreign  juris- 

diction by  the  Governor-General  of  India  in  Council,  and  the 

Indian  Act  of  1879,  having  been  superseded  as  to  foreign 

jurisdiction  by  this  Order,  and  as  to  other  matters  by  later 

Indian  legislation,  was  formally  repealed  by  the  Indian  Act 
XV  of  1903. 

The  Order  of  1902  is  of  sufficient  importance  to  justify  its 

being  set  out  in  full.     It  runs  as  follows  : — _ 1.  This  Order  may  be  cited  as  the  Indian  (Foreign  Jurisdict 
Order  in  Council,  1902. 

2.  The  limits  of  this  Order  are  the  territories  of  India  outside  British 

India,  and  any  other  territories  which  may  be  declared  by  His  Majesty 
in  Council  to  be  territories  in  which  jurisdiction  is  exercised  by  or  on 
behalf  of  His  Majesty  through  the  Governor-General  of  India  in  Council, 
or  some  authority  subordinate  to  him,  including  the  territorial  waters  of 
any  such  territories. 

3.  The  Governor- General  of  India  in  Council  may,  on  His  Majesty's 
behalf,  exercise  any  power  or  jurisdiction  which  His  Majesty  or  the 
Governor-General  of  India  in  Council  for  the  time  being  has  within  the 
limits  of  this  Order,  and  may  delegate  any  such  power  or  jurisdiction  to 
any  servant  of  the  British  Indian  Government  in  such  manner,  and  to 
such  extent,  as  the  Governor- General  in  Council  from  time  to  time 
thinks  fit. 

4.  The  Governor-General  in  Council  may  make  such  rules  and  orders 
as  may  seem  expedient  for  carrying  this  Order  into  effect,  and  in  par- 

ticular— 
(a)  for  determining  the  law  and  procedure  to  be  observed,  whether 

by  applying  with   or  without  modifications  all  or  any  of 
provisions  of  any  enactment  in  force  elsewhere,  or  otherwise ; 

•- 
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(b)  for  determining  the  persons  who  are  to  exercise  jurisdiction, 
either  generally  or  in  particular  classes  of  cases,  and  the  powers 
to  be  exercised  by  them ; 

(c)  for  determining  the  courts,  authorities,  judges,  and  magistrates, 
by  whom,  and  for  regulating  the  manner  in  which,  any  jurisdiction, 
auxiliary  or  incidental  to  or  consequential  on  the  jurisdiction 
exercised  under  this  Order,  is  to  be  exercised  in  British  India ; 

(d)  for  regulating  the  amount,  collection,  and  application  of  fees. 
5.  All  appointments,   delegations,   certificates,   requisitions,   rules, 

notifications,  processes,  orders,  and  directions  made  or  issued  under  or 
in  pursuance  of  any  enactment  of  the  Indian  Legislature  regulating  the 
exercise  of  foreign  jurisdiction,  are  hereby  confirmed,  and  shall  have 
effect  as  if  made  or  issued  under  this  Order. 

6.  The  Interpretation  Act,  1889,  shall  apply  to  the  construction  of 
this  Order. 

The  substitution  of  an  Order  in  Council  under  the  Foreign 

Jurisdiction  Act,  1890,  for  an  Act  of  the  Indian  Legislature 

has  placed  the  extra-territorial  jurisdiction  of  the  Governor- 
General  in  Council  on  a  wider  and  firmer  basis,  and  has  removed 

many  of  the  doubts  and  difficulties  to  which  reference  was 

made  in  the  first  edition  of  this  book,  and  which  arose  from 

the  limitations  on  the  powers  of  the  Indian  Legislature,  and 

from  the  language  of  the  statutes  by  which  those  powers  were 

conferred.1 

The  language  of  the  Order  is  wide  enough  to  include  every 

possible  source  of  extra-territorial  authority.  The  powers 
delegated  are  both  executive  and  legislative,  and  are 

sufficiently  extensive  to  cover  all  the  extra-territorial  powers 

previously  exercised  in  accordance  with  Indian  Acts.  To 

guard  against  any  breach  of  continuity,  all  appointments, 

rules,  orders  and  other  things  made  or  done  under  any 

previous  Indian  Act  regulating  the  exercise  of  foreign 

jurisdiction  are  expressly  confirmed,  and  are  to  have  effect  as 

if  made  or  done  under  the  Order  of  1902.  The  orders  thus 

confirmed,  and  the  orders  issued  under  the  new  system,  have 

usually  taken  the  form  of  orders  for  different  Native  States, 

or  for  regions  or  districts  or  places  within  them,  constituting 

1  Some  fresh  difficulties  have,  however,  arisen  under  the  Order  of  1902 

and  the  expediency  of  substituting  a  new  Order  has  for  some  time  been 
under  consideration. 

E62 
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civil  and  criminal  courts,  of  different  grades,  and  declaring 

the  law  which  they  are  to  administer,  that  law  consisting  of 

certain  British  Indian  Acts  with  specified  modifications. 
These  orders  are  notified  in  the  Gazette,  of  India  and  are  to 

be  found  in  volumes  issued  by  the  Legislative  Department  of 

the  Government  of  India.  In  editing  these  volumes  the 

Legislative  Department  takes  care  to  discriminate  between 

enactments  of  the  Indian  Legislature  which  apply  proprio 

vigore  to  certain  classes  of  persons  in  Native  States,  and  enact- 

ments which  are,  in  the  official  language  of  India,  c  applied ' 
to  certain  portions  of  the  territory  of  Native  States,  that  is  to 

say,  become  law  by  virtue  of  the  Governor-General's  order. 
The  local  limits  of  the  Order  of  1902,  that  is  to  say,  the 

areas  within  which,  or  with  respect  to  which,  jurisdiction  and 

powers  may  be  exercised  under  the  Order,  are,  in  the  first 

place,  the  territories  of  India  outside  British  India,  in  other 

words,  the  territories  which  are  popularly  known  as  the 

Native  States  of  India,  and  which  are  described  more 

technically  in  the  Interpretation  Act,  iSSg,1  as  territories  of 
any  native  prince  or  chief  under  the  suzerainty  of  His 

Majesty  exercised  through  the  Governor-General  of  India,  or 
through  any  governor  or  other  officer  subordinate  to  the 

Governor-General  of  India.  The  actual  extent  of  '  India  '  at 
any  given  time  must  always  be  a  political  question.  And 

there  may  often  be  territories  on  the  external  fringe  of, 

outside,  '  India,'  within  which  it  may  be  doubtful  whether 
British  Crown  has  power  and  jurisdiction,  and  whether  and 

how  far  that  power  and  jurisdiction  is  delegated  to  the 

Governor-General  in  Council.  These  are  the  territories 

described  in  the  preamble  to  the  Order  of  1902  as  '  territories 

adjacent  to  India,'  and  the  limits  of  the  Order  are  declared 

by  s.  2  to  be  not  only  '  the  territories  of  India  outside  British 

India,'  but  '  any  other  territories  which  may  be  declared  by 
His  Majesty  in  Council  to  be  territories  in  which  jurisdiction 

is  exercised  by  or  on  behalf  of  His  Majesty  through 

1  52  &  53  Viet.  c.  63,  s.  18  (5). 
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Governor-General  in  Council  or  some  authority  subordinate 

him.'  No  such  declaration  has  yet  been  made. 
The  territories  within  the  limits  of  the  Order  are  expressly 
lared  to  include  the  territorial  waters  of  those  territories, 

instance,  they  include  the  territorial  waters  of  Cutch. 

The  powers  expressly  conferred  by  the  Act  of  1890  of 

sending  persons  for  trial  to  British  territory  (s.  6)  and  of 

assigning  jurisdiction,  original  or  appellate,  to  Courts  in 

British  territory  (s.  9),  may  occasionally  be  found  useful,  but 

hardly  go  beyond  the  powers  previously  exercised  in  practice 

in  accordance  with  the  provisions  of  the  Indian  Acts. 

The  Act  of  1890  does  not  contain  any  provision  correspond- 

to  s.  5  of  the  Indian  Act  of  1879,  under  which  a  notifica- 
n  in  the  Gazette  of  India  was  made  conclusive  proof  of 

tters  stated  in  relation  to  the  exercise  or  delegation 

of  jurisdiction.  But,  by  s.  4  of  the  Act  of  1890,  a  Secretary 

of  State  is  empowered,  on  the  request  of  a  court  of  civil  or 

criminal  jurisdiction,  to  send  an  authoritative  decision  on 

any  question  which  may  arise  as  to  the  existence  or  extent 

of  any  jurisdiction  of  His  Majesty  in  a  foreign  country. 

The  cases  in  which  an  authoritative  decision  of  this  kind, 

given  under  a  full  sense  of  political  responsibility,  is  most 

likely  to  be  found  useful,  are  cases  where  jurisdiction,  limited 

to  special  classes  of  persons  or  subjects,  is  exercised  beyond 

the  limits  of  India.  With  respect  to  the  Native  States  of 

India  one  may  anticipate  that  it  will  rarely,  if  ever,  be 
needed.  In  these  States  there  is  no  doubt  that  the  British 

Crown  has  power  and  jurisdiction,  and  that  this  power  and 

jurisdiction  is  delegated  to  the  Governor-General  in  Council, 
and  experience  shows  that  the  doubts  which  have  from  time 

to  time  been  suggested  as  to  the  nature  and  extent  of  the 

powers  so  delegated  rarely  give  rise  to  practical  difficulties. 

The  Governor-General,  as  representative  of  the  paramount 

power  in  India,  has  and  exercises  extensive  sovereign  powers 
over  the  Native  States  of  India.  Those  Native  States  have 

often,  and  not  improperly,  been  described  as  protectorates. 
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But  they  are  protectorates  in  a  very  special  sense.  Th 

differ  materially  from  the  European  protectorates  to  whi 

reference  is  made  in  text-books  of  European  internatio: 
law.  They  also  differ  from  the  protectorates  establish 

over  uncivilized  tribes  and  the  territories  occupied  by  the 

in  Africa,  because  in  all  the  Indian  Native  States,  with  t 

exception  of  some  wild  regions  on  the  frontier,  there  is  so 

kind  of  organized  government  to  undertake  the  functions 

internal  administration.  For  the  purposes  of  municipal  la 

their  territory  is  not  British  territory,  and  their  subjects  are 

not  British  subjects.  But  they  have  none  of  the  attributes 

of  external  sovereignty,  and  for  international  purposes  their 

territory  is  in  the  same  position  as  British  territory  and 

their  subjects  are  in  the  same  position  as  British  subjects. 

On  the  other  hand,  the  Secretary  of  State  has  been  advised 

that  the  subject  of  an  Indian  Native  State  would  be  an  alie 

within  the  meaning  of  s.  7  of  the  Naturalization  Act,  18 

(33  &  34  Viet.  c.  14),  so  as  to  be  capable  of  obtaining  a 

tificate  of  naturalization  under  that  section.  Finally,  t 

rulers  of  Indian  Native  States  owe  political  allegiance  to  t 

King -Emperor.  These  peculiarities  have  an  important  beari 
on  the  jurisdiction  exercisable  over  European  foreigners  wit 
the  territories  of  those  States. 

Classes  of       In  point  of  fact  the  jurisdiction  of  the  Governor-General 

which18  °  Council  within  the  territories  of  Native  States  is  exercised 

tiorfdlC          ̂   over  European  British  subjects  in  all  cases  ; 
extends.         (&)  over  native  Indian  subjects  in  certain  cases  ; 

(c)  over  all  classes  of  persons,  British  or  foreign,  wit 
certain  areas. 

It  is  the  policy  of  the  Government  of  India  not  to  all 

native  courts  to  exercise  jurisdiction  in  the  case  of  Euro  pea 

British  subjects,  but  to  require  them  either  to  be  tried  by 
the  British  courts  established  in  the  Native  State,  or  to  be 
sent  for  trial  before  a  court  in  British  India. 

The  Government  of  India  does  not  claim  similar  exclusive 

jurisdiction  over  native  Indian  subjects  of  His  Majesty  whe 
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in  Native  States,  but  doubtless  would  assert  jurisdiction 
r  such  persons  in  cases  where  it  thought  the  assertion 

necessary.     Apparently  it  does  not  in  ordinary  cases  treat 
j   as  native  Indian  subjects  of  His  Majesty  persons  who  are 

1  natural-born  subjects  by  statute,  that  is  to  say,  by  reason 
of  being  children  or  grandchildren  of  native  Indian  subjects. 

But  perhaps  the  question  how  such  persons  ought  to  be  treated 
does  not  arise  in  a  practical  form. 

The  Government  of  India  does  not,  except  within  special, 
areas,  or  under  special  circumstances,  such  as  during  the 
minority  of  a  native  prince,  take  over  or  interfere  with  the 

jurisdiction  of  the  courts  of  a  Native  State  in  cases  affecting 
only  the  subjects  of  that  State,  but  leaves  such  cases  to 

be  dealt  with  by  the  native  courts  in  accordance  with  native 
laws. 

The  question  as  to  whether  the  jurisdiction  is  exercisable 

over  European  foreigners  in  the  territory  of  a  Native  State,  if 
it  should  arise,  would  doubtless  be  answered  as  in  the  case 

of  African  protectorates.  Even  if  consent  of  the  foreigner's 
Government  were  held  to  be  a  necessary  element  of  the  juris- 

diction in  such  cases,  the  notorious  fact  that  a  Native  State 

of  India  is  not  allowed  to  hold  diplomatic  or  other  official 

intercourse  with  any  other  Power,  and  the  general  recognition 

by  European  States  of  the  relation  in  which  every  such  Native 

State  stands  to  the  British  Crown,  would  doubtless  be  con- 

strued as  implying  a  consent  on  the  part  of  the  Government 

of  any  European  or  American  State  to  the  exercise  by  British 

courts  of  jurisdiction.  Indeed,  for  international  purposes, 

as  has  been  said  above,  the  territory  of  Native  States  is  in  the 

same  position  as  the  territory  of  British  India. 

There  are  certain  areas  within  which  full  jurisdiction  has 

been  ceded  to  the  Government  of  India,  and  within  which 

jurisdiction  is  accordingly  exercised  by  courts  and  officers  of 

the  Government  of  India  over  all  classes  of  persons  as  if  the 

territory  were  part  of  British  India.  The  most  conspicuous 

instance  of  this  is  the  district  known  as  the  Berars,  or  as  the 
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: 
Hyderabad  Assigned  Districts,  which,  although  held  un 

a  perpetual  lease,  and  administered  as  if  it  were  part  of  the 

Central  Provinces,  is  not,  technically,  within  British  India.1 
The  same  appears  to  be  the  position  of  the  residencies  and 

other  stations  in  the  occupation  of  political  officers,2  and 
cantonments  in  the  occupation  of  British  troops. 

Under  arrangements  which  have  been  made  with  t 

Governments  of  several  Native  States,  '  full  jurisdiction ' 
has  been  ceded  in  railway  lands  within  the  territories  of  those 

States.  The  effect  of  one  of  these  grants  was  considered  in 
a  case  which  came  before  the  Judicial  Committee  of  the 

Privy  Council  in  i897.3  In  this  case  a  magistrate  at  Simla 
issued  a  warrant  for  the  arrest  of  a  subject  of  the  Nizam,  in 

respect  of  an  offence  alleged  to  have  been  committed  by  him 
at  Simla.  The  warrant  was  executed  within  the  area  of 

railway  lands  over  which  '  full  jurisdiction '  had  been  con- 
ceded by  the  Nizam,  and  the  question  was  whether  the 

execution  of  the  warrant  under  these  circumstances  was  legal. 

It  was  held  that  for  the  purpose  of  ascertaining  the  nature 

and  extent  of  the  '  full  jurisdiction  '  conceded,  reference  must 
be  made  to  the  correspondence  which  had  taken  place  between 

the  Government  of  India  and  the  Nizam,  as  showing  the 

nature  of  the  agreement  between  them,  that  on  the  true 

construction  of  this  correspondence,  the  jurisdiction  conceded 

must  be  limited  to  jurisdiction  required  for  railway  purposes, 

and  that  consequently  the  execution  of  the  warrant  was 
illegal. 

The  position  of  the  residencies  and  cantonments  in  the 

territories  of  Native  States  has  often  been  compared  to  the 

extra-territorial  character  recognized  by  European  inter- 
national law  as  belonging  to  diplomatic  residencies  and  to 

cantonments  in  time  of  war.  There  is  an  analogy  between 

1  See  East  India  (Hyderabad)   Agreement  respecting  the  Hyderabad 
Assigned  Districts,  1902  ;   Cd.  1321. 

2  As  to  the  civil  and  military  station  of  Bangalore,  see  Re  Hayes,  (1888) 
I.  L.  R.  12  Mad.  39. 

8  Muhammed  Yusuf-Ud-Din  v.  The  Queen  Empress  (July  7,  1897). 
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cases,  but  it  is  unnecessary  to  base  the  jurisdiction  exercised 

those  places  on  that  analogy.  As  has  been  seen  above, 

e  jurisdiction  exercisable  by  the  courts  of  a  protecting  State 

within  the  territories  of  a  protected  State  may  extend  to  all 

or  any  of  the  subjects,  either  of  the  protecting  State  or  of 

the  protected  State,  and,  subject  to  certain  limitations,  to 

persons  not  belonging  to  either  of  these  categories.  The 

extent  to  which,  and  the  cases  in  which,  the  jurisdiction  is 

exercised  over  particular  classes  of  persons  are  to  be  deter- 

mined by  agreement  between  the  State  which  exercises  the 

jurisdiction  and  the  State  within  whose  territories  the  juris- 

diction is  exercised,  and,  in  the  absence  of  express  agreement, 

are  to  be  inferred  from  usage  and  from  the  circumstances 
of  the  case. 

In  connexion  with  this  subject,  it  may  be  useful  to  quote 

Sir  Henry  Maine's  remarks  in  his  minute  on  Kathiawar l : — 

'  It  may  perhaps  be  worth  observing  that,  according  to  the  more 
precise  language  of  modern  publicists,  "  sovereignty  "  is  divisible,  but 
' '  independence  "  is  not.  Although  the  expression ' '  partial  independence ' ' 
may  be  popularly  used,  it  is  technically  incorrect.  Accordingly,  there 
may  be  found  in  India  every  shade  and  variety  of  sovereignty,  but  there 
is  only  one  independent  sovereign,  the  British  Government.  My  reason 
for  offering  a  remark  which  may  perhaps  appear  pedantic  is  that  the 
Indian  Government  seems  to  me  to  have  occasionally  exposed  itself  to 
misconstruction  by  admitting  or  denying  the  independence  of  particular 
States,  when,  in  fact,  it  meant  to  speak  of  their  sovereignty. 

'  The  mode  or  degree  in  which  sovereignty  is  distributed  between 
the  British  Government  and  any  given  Native  State  is  always  a  question 
of  fact,  which  has  to  be  separately  decided  in  each  case,  and  to  which 
no  general  rules  apply.  In  the  more  considerable  instance,  there  is 
always  some  treaty,  engagement,  or  sunnud  to  guide  us  to  a  conclusion, 
and  then  the  only  question  which  remains  is,  what  has  become  of  the 
sovereign  rights  which  are  not  mentioned  in  the  Convention  ?  Did  the 
British  Government  reserve  them  to  itself,  or  did  it  intend  to  leave  the 
Native  Power  in  the  enjoyment  of  them  ?  In  the  case  of  Kattywar  the 
few  ambiguous  documents  which  bear  on  the  matter  seem  to  me  to  point 
to  no  certainresult,  and  I  consider  that  the  distribution  of  the  sovereignty 
can  only  be  collected  from  the  de  facto  relations  of  these  States  with  the 
British  Government,  from  the  course  of  action  which  has  been  followed 
by  this  Government  towards  them.  Though  we  have  to  interpret  this 
evidence  ourselves,  it  is  in  itself  perfectly  legitimate. 

1  Minutes  by  Sir  H.  S.  Maine,  No,  22,  at  p.  37. 
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'  It  appears  to  me,  therefore,  that  the  Kattywar  States  have  been 
permitted  to  enjoy  several  sovereign  rights,  of  which  the  principal — 
and  it  is  a  well-known  right  of  sovereignty — is  immunity  from  foreign 
laws.  Their  chiefs  have  also  been  allowed  to  exercise  (within  limits) 
civil  and  criminal  jurisdiction,  and  several  of  them  have  been  in  the 

exercise  of  a  very  marked  (though  minor)  sovereign  right — the  right 
to  coin  money.  But  far  the  largest  part  of  the  sovereignty  has  obviously 
resided  in  practice  with  the  British  Government,  and  among  the  rights 
which  it  has  exercised  appears  to  me  to  be  an  almost  unlimited  right  of 
interference  for  the  better  order  of  the  States.  I  mean  that,  if  the 

interferences  which  have  already  taken  place  be  referred  to  principles, 
those  principles  would  justify  any  amount  of  interposition,  so  long  as 
we  interpose  in  good  faith  for  the  advantage  of  the  chiefs  and  people 
of  Kattywar,  and  so  long  as  we  do  not  disturb  the  only  unqualified 

sovereign  right  which  these  States  appear  to  possess — the  right  to 

immunity  from  foreign  laws.' l 

From  what  has  been  said  above  it  will  be  seen  that  the 

powers   exercised   by   the   British   Government,   or   by   the 

Government   of   India   as   its   representative,    in   territories 

where   lower   types   of   government   or   civilization   prev* 

may  vary  both  in  nature  and  in  extent  between  very  wi( 

limits.     In  some  places  there  is  merely  the  exercise  of  a 

sonal   jurisdiction   over   British   subjects,    or   certain   otl 

limited  classes  of  persons.    In  others  the  functions  of  exteri 

sovereignty  are  exercised  or  controlled.     In  others,  agaii 

a  much  larger  share  of  the  functions  of  sovereignty,  bol 

external  and  internal,  has  been  taken  over,  and  this  share 

be  so  large  as  to  leave  to  the  previous  ruler  of  the  territoi 

if  such  there  be,  nothing  more  than  a  bare,  nominal, 

dormant  sovereignty.2 
In  dealing  with  the  various  positions  thus  arising,  it 

important   to   remember   that   different   considerations 

apply  according  as  the  position  is  approached  from  the  poii 

1  As  to  Kathiawar  see  the  two  cases  decided  in  1905  by  the  Judicial 
Committee,  Hemchand  Devchand  v.  Azam  Sakarlal  Chhotamlal,  and  Tl 
Talulca  of  Kotda  Sangani  v.  The  State  of  Oondal,  A.C.  [1906],  p.  21: 
referred  to  above,  p.  203. 

2  A  curious  illustration  of  the  extent  to  which  the  exercise  of  soverei 
rights  can  be  claimed  without  the  claim  of  territorial  sovereignty  is  si 

plied  by  the  treaty  between  the  United  States  and  the  Republic  of  Panai 

with  respect  to  the  territory  within  the  '  Canal  Zone.' 
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of  view  of  international  law,  or  from  the  point  of  view  of 

;municipal  law. 

Where  the  external  sovereignty  of  any  State  is  exercised 

Dr  controlled  by  the  British  Government,  a  third  State  will 

ilmost  certainly  claim  to  regard,  and  will,  from  an  inter- 

lational  point  of  view,  be  entitled  to  regard,  the  territory  of 

:he  first  State  as  being  for  many  purposes  practically  British. 

Thus  if  persons  in  that  territory  made  it  a  basis  for  raids 

>n  the  territory  of  an  adjoining  foreign  State,  that  State 
yould  hold  the  British  Government  accountable.  And  it 

^ould  be  no  answer  to  say  that  the  arrangements  entered  into 

)y  the  British  Government  with  the  ruler  of  that  territory 

preclude  British  interference  in  such  cases.  The  reply  would 

)e,  '  We  know  nothing  of  these  arrangements,  except  that 
.hey  debar  us  from  obtaining  protection  or  redress,  except 

hrough  you,  and  consequently  we  must  treat  the  territory 

ts  practically  British.'  A  similar  position  would  arise  if 
i  subject  of  that  foreign  State  were  grossly  ill-used  within 

-he  territory,  and  were  denied  justice  by  the  persons  exer- 
cising authority  there. 

The  view  taken  by  municipal  law  is  widely  different.  For 

•he  purposes  of  that  law  a  territory  must  be  either  British 

ir  foreign,  that  is  to  say,  not  British,  and  a  sharp  line  must  be 

Irawn  between  the  two.  In  some  cases  it  may  be  a  difficult 

Deration  to  draw  this  line,  but  it  must  be  drawn  by  the 

ourts  and  by  the  executive  authorities  as  best  they  can. 

Co  allow  the  existence  of  a  penumbra  between  British  and 

ton-British  territory  would  cause  endless  confusion.  The 
udicial  and  executive  authorities  must  be  in  a  position  to 

ay  whether,  for  purposes  of  municipal  law,  a  particular 

erritory  is  within  or  without  '  His  Majesty's  dominions  '  or 

British  India.'  And  the  legislative  authorities  must  be  in 
position  to   determine   whether  the  legislation  for   such 

territory  is  to  be  carried  out  through  the  ordinary  legislative 

rgans,  or  through  the  machinery  recognized  and  supported 

»y  the  Foreign  Jurisdiction  Acts.  Again,  important  questions 
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of  status  may  turn  on  the  question  whether  the  territory 

in  which  a  man  is  born  is  British  territory  or  not.  To  deter- 

mine whether  a  particular  territory  is  British  or  not,  it  may 

be  necessary  to  look  not  merely  to  the  powers  exercised 

within  it,  but  also  to  the  manner  in  which,  and  the  under- 

standings on  which,  those  powers  have  been  acquired  and 

are  being  exercised.  Where  the  acquisition  dates  from  long 

back,  difficult  questions  may  arise.  But  in  the  case  of  recent 

acquisitions  there  will  usually  be  no  serious  difficulty  in 

determining  whether  what  has  been  acquired  is  merely 

a  right  to  exercise  certain  sovereign  powers  within  a  par- 
ticular tract,  or  whether  there  has  been  such  a  transfer  of 

sovereignty  over  the  tract  as  to  convert  it  into  British 
territory. 

Conclu-          The  general  conclusions  appear  to  be  : — 

extra-ter-       I.  The  extra -territorial  powers  of  the  Governor-General  of 

powers  of  India  are  much  wider  than  the  extra-territorial  powers  of  the 

Governor-  in(Jian  Legislature,  and  are  not  derived  from,  though  they (jreneral. 
may  be  regulated  or  restricted  by,  English  or  Indian  Acts. 

2.  Those  powers  are  exercisable  within  the  territories  ol 

all  the  Native  States  of  India.     Whether  they  are  exercisa 

within  the  territories  of  any  State  outside  India  is  a  ques 

which  depends  on  the  arrangements  in  force  with  the  Gov 

ment  of  that  State,  and  on  the  extent  to  which  the  pow 

of  the  Crown  exercisable  in  pursuance  of  such  arrangeme 

have  been  delegated  to  the  Governor-General. 
3.  The  jurisdiction  exercisable  under  those  powers  mi 

be  made  to  extend  not  only  to  British  subjects  and  to  s 

jects  of  the  State  within  which  the  jurisdiction  is  exercised 

but  also  to  foreigners. 

4.  The  classes  of  persons  and  cases  to  which  jurisdictio: 

actually  applies  depend  on  the  agreement,  if  any,  in  fore 

with  respect  to  its  exercise,  and,  in  the  absence  of  expres 

agreement,  on  usage  and  the  circumstances  of  the  case,  an 

may  be  defined,  restricted,  or  extended  accordingly  by  th 

instrument  regulating  the  exercise  of  the  jurisdiction. 
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INSTITUTION  OF  THE  LEGISLATIVE  COUN- 
CILS UNDER  THE  REGULATIONS  OF  NOVEM- 

BER 1909  AS  REVISED  IN  1912 

INDIA 

Ex  Officio. 

The  six  Ordinary  Members  of  the  Governor-General's 
Council,  the  Commander-in-Chief,  and  the  Lieu- 
tenant-Governor  or  Chief  Commissioner  of  the 
province  in  which  the  Council  sits  ...  8 

Additional. 

Nominated  members,  of  whom  not  more  than  28 

must  be  officials,1  and  of  whom  three,  being  non- 
officials,  shall  be  selected  respectively  from  the  land- 

holders of  the  Punjab,  the  Muhammadans  of  the 
Punjab,  and  the  Indian  Commercial  Community  33 

Elected  Members,  elected  by 

(a)  The  Provincial  Legislative  Councils  2         .         13 
(b)  The  landholders  of  Madras,  Bombay,  Bengal, 

the  United  Provinces,  Bihar  and  Orissa,and 
the  Central  Provinces      ....          6 

(c)  The  Muhammadans  of  Madras,  Bombay, 
Bengal,  the  United  Provinces,  and  Bihar 
and  Orissa   5 

(d)  The    Muhammadan    landholders    in    the 
United  Provinces  or  the  Muhammadans  of 

Bengal  (at  alternate  elections)          .         .  I 
(e)  The  Chambers  of  Commerce,  Calcutta  and 

Bombay  ......          2 
—        27 

Total .         .  68 

or,  including  the  Governor- General  .  69 

MADRAS 

Ex  Officio. 
Members  of  the  Executive  Council  ...  3 
Advocate -General          ......  I 

1  Nine  of  these  are  to  be  officials  representing  provinces. 
2  These  elections  are  made  by  the  non-official  members  of  the  councils. 
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Additional. 

Nominated  members,  of  whom  not  more  than  16  are 
to  be  officials,  and  one  is  to  be  a  representative 
of  Indian  Commerce   

Nominated  experts,  who  may  be  either  officials  or 
non-officials 

Elected  members,  elected  by 

(a)  The  Corporation  of  Madras         ...  I 
(6)  Municipalities  and  District  Boards     .         .  9 
(c)  The  University    I 
(d)  The  Landholders    5 
(e)  The  Planting  Community           ...  I 
(/)  Muhammadans          .....  2 
(g)  The  Madras  Chamber  of  Commerce     .         .  I 
(h)  The  Madras  Trades  Association          .         .  I 21 

Total     ...  48 
or,  including  the  Governor      .         .  49 

BOMBAY 

Ex  Ojjicio. 
Members  of  the  Executive  Council 

Advocate -General        .  ..... 

Additional. 

Nominated  members,  of  whom  not  more  than  14  are 
to  be  officials     ....... 

Nominated  experts,  who  may  be  either  officials  or 
non-officials   

Elected  members,  elected  by 

(a)  The  Corporation  of  Bombay       ...  I 
(6)  Municipalities    4 
(c)  District  Boards    4 
(d)  The  University    I 
(e)  The  Landholders    3 
(/)  Muhammadans          .....  4 
(g)  The  Bombay  Chamber  of  Commerce  .         .  I 
(h)  The  Karachi  Chamber  of  Commerce   .         .  I 

(i)  The  Millowners'  Associations  of  Bombay  and Ahmedabad     ......  I 

(j)  The  Indian  Commercial  Community   .         .  I 
21 

Total     . 

or,  including  the  Governor 
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BENGAL 

Ex  Officio. 
Members  of  the  Executive  Council 

Additional. 

Nominated  members,  not  more  than  16  to  be  officials 
and  one  to  be  a  representative  of  the  European 
Commercial  Community  outside  Calcutta  and 
Chittagong,  and  one  of  Indian  Commerce  . 

Nominated  experts,  who  may  be  either  officials  or 
non-officials  ....... 

Elected  members,  elected  by 
(a)  The  Corporation  of  Calcutta 
(6)  Municipalities  .... 
(c)  District  and  Local  Boards .         . 
(d)  The  University 
(e)  The  Landholders  of  the  Presidency,  Burd 

wan,  Rajshahi  and  Dacca  Divisions  . 
(/)  Muhammadans  .         .  . 
(g)  The  Bengal  Chamber  of  Commerce     . 
(h)  The  Calcutta  Trades  Association 
(i)  The  Chittagong  Port  Commissioners   . 
(k)  Commissioners  of  the  Corporation  of  Cal 

cutta  (excluding  nominees  of  Government) 
(I)  The  Tea-planting  Community     . 
(m)  Municipalities  of  the  Chittagong  Division 

or  (at  alternate  elections)  Landholders  of  the 
same  Division 

Total     . 

or,  including  the  Governor 

20 

2 

—          28 

53 54 

BIHAR  AND  ORISSA 

Ex  OJficio. 
Members  of  Executive  Council 

Additional. 

Nominated  members,  not  more  than  15  to  be  officials 
Nominated  expert,  who  may  be  either  an  official  or 

a  non-official  .... 

19 

I 
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Elected  members,  elected  by 

(a)  Municipalities    5 
(6)  District  Boards    5 
(c)  The  Landholders    5 
(d)  Muhammadans    4 
(e)  The  Planting  Community  ....  i 
(/)  The  Mining  Community     ....  i 

Total     . 

or,  including  the  Lieutenant- Governor  . 

UNITED  PROVINCES 

Nominated  members,  not  more  than  20  to  be  officials, 
and  one  to  be  a  representative  of  Indian  commerce 

Nominated  experts,  who  may  be  officials  or  non- 
officials    

Elected  members,  elected  by 

(a)  Large  Municipalities  in  rotation         .         .  4 
(6)  District  Boards  and  Smaller  Municipalities  9 
(c)  Allahabad  University         ....  i 
(d)  The  Landholders    2 
(e)  Muhammadans    4 
(/)  The  Upper  India  Chamber  of  Commerce     .  I 

Total     . 

or,  including  the  Lieutenant- Governor . 

PUNJAB 

Nominated  members,  not  more  than  10  to  be  officials 
Nominated  experts,  who  may  be  either  officials  or 

non- officials       ....... 

Elected  members,  elected  by 

(a)  The  Punjab  Chamber  of  Commerce    .         .  I 
(6)  The  Punjab  University      ....          i 
(c)  Municipal  and  Cantonment  Committees      .          3 
(d)  District  Boards   

Total     . 

or,  including  the  Lieutenant- Governor  . 
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BURMA 

Nominated  officials    6 

Nominated  non-officials 

(a)  To  represent  the  Burmese  population         .          4 
(6)  To  represent  the  Indian  and  Chinese  Com- 

munities         .         .         .         .         .         .          2 
(c)  To  represent  other  interests      ...          2 

8 
Nominated  experts,  who  may  be  either  officials  or 

non-officials       .......  2 
Elected  by  the  Burma  Chamber  of  Commerce  .         .  I 

Total  .    '  rt 
or,  including  the  Lieutenant-Governor  .  ii — 

ASSAM 

Dominated  members,  not  more  than  9  to  be  officials  .  13 
dominated  expert,  who  may  be  either  official  or  non- 
official  .......  I 

Elected  members,  elected  by 
(a)  Municipalities  .....  2 
(6)  Local  Boards    ......  2 
(c)  The  Landholders        .....  2 
(d)  Muhammadans          .....  2 

(e)  The  Tea-planting  Community    ...  3 ii 

Total     ...  25 
or,  including  the  Chief  Commissioner     .  26 

CENTRAL  PROVINCES 

ominated  members,  not  more  than  10  to  be  officials, 
and  3  to  be  non-officials  resident  in  Berar  .         .  17 
ominated  expert,  who  may  be  either  official  or  non- 
official        ........  I 

lected  members,  elected  by 
(a)  Municipal  Committees      ....  3 
(6)  District  Councils      .....  2 
(c)   The  Landholders     .....  2 

. Total     ...  25 
or,  including  the  Chief  Commissioner  .  26 

Ff 
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RULES  OF  BUSINESS  OF  NOVEMBER  15,  1909 

The  i$th  November,  1909 

No.  23. — In  exercise  of  the  powers  conferred  by  section  5  of 
the  Indian  Councils  Act,  1909,  the  Governor-General  in  Council 
has,  with  the  sanction  of  the  Secretary  of  State  for  India  in 
Council,  made  the  following  rules  authorizing,  at  any  meeting  of 

the  Legislative  Council  of  the  Governor-General,  the  discussion  of 
the  annual  financial  statement  of  the  Governor-General  in  Council. 

RULES  FOR  THE  DISCUSSION  OF  THE  ANNUAL  FINAN- 
CIAL STATEMENT  IN  THE  LEGISLATIVE  COUNCIL 

OF  THE  GOVERNOR-GENERAL 

1.  In  these  rules — 

(1)  '  President '  means — 
(a)  the  Governor-General,  or 
(6)  the   President   nominated   by  the    Governor-General 

in   Council   under   section   6    of   the   Indian   Councils 

Act,  1 86 1,  or 

(c)  the  Vice-President  appointed  by  the  Governor-General 
under  section  4  of  the  Indian  Councils  Act,  1909,  or 

(d)  the  Member  appointed  to  preside  under  rule  27  ; 

(2)  '  Member  in  charge '  means  the  Member  of  the  Council  of 
the  Governor-General  to  whom  is  allotted  the  business  of  the 
Department  of  the  Government  of  India  to  which  the  subject 
under  discussion  belongs,  and  includes  any  Member  to  whom 
such  Member  in  charge  may  delegate  any  function  assigned  to 
him  under  these  rules  ; 

(3)  *  Finance  Member '  means  the  Member  in  charge  of  the 
Finance  Department  of  the  Government  of  India  ; 

(4)  '  Secretary '  means  the  Secretary  to  the  Government  of 
India  in  the  Legislative  Department,  and  includes  the  Deputy - 
Secretary  and  every  person  for  the  time  being  exercising  the 
functions  of  the  Secretary  ; 

(5)  '  Financial  Statement '   means  the  preliminary  financial 
estimates  of  the  Governor-General  in  Council  for  the  financial 
year  next  following  ;  and 

(6)  '  Budget '  means  the  Financial  Statement  as  finally  settled 
by  the  Governor-General  in  Council. 
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A. — THE  FINANCIAL  STATEMENT 

General  order  of  discussion. 

2. — (i)  On  such  day  as  may  be  appointed  in  this  behalf  by  the 
Governor-General,  the  Financial  Statement  with  an  explanatory 
memorandum  shall  be  presented  to  the  Council  every  year  by 
the  Finance  Member,  and  a  printed  copy  shall  be  given  to  every 
Member. 

(2)  No  discussion  of  the  Financial  Statement  shall  be  permitted 
on  such  day. 

3. — (i)  On  such  later  day  as  may  be  appointed  in  this  behalf  by 
the  Governor-General,  the  first  stage  of  the  discussion  of  the 
Financial  Statement  in  Council  shall  commence. 

(2)  On  this  day,  after  the  Finance  Member  has  stated  any 

changes  in  the  figures  of  the  Financial  Statement  which  circum- 
stances may  since  have  rendered  necessary  and  has  made  any 

explanations  of  that  Statement  which  he  may  think  fit,  any 
Member  shall  be  at  liberty  to  move  any  resolution  entered  in  his 
name  in  the  list  of  business  relating  to  any  alteration  in  taxation, 

any  new  loan  or  any  additional  grant  to  Local  Governments  pro- 
posed or  mentioned  in  such  Statement  or  explanatory  memo- 

randum, and  the  Council  shall  thereupon  proceed  to  discuss  each 
ch  resolution  in  the  manner  hereinafter  prescribed. 

4. — (i)  The  second  stage  of  the  discussion  of  the  Financial  State- 
ent  shall  commence  as  soon  as  may  be  after  all  the  resolutions 

which  may  be  moved  as  aforesaid  have  been  disposed  of. 
(2)  In  this  stage  each  head  or  group  of  heads  specified  in  the 

statement  contained  in  the  Schedule  appended  to  these  rules  as 
being  open  to  discussion,  shall  be  considered  separately  according 
to  such  grouping  as  the  Member  in  charge  may  determine. 

(3)  The  consideration  of  a  particular  head  or  group  of  heads 

shall  be  introduced  by  the  Member  in  charge  with  such  explana- 
tions, supplementing  the  information  contained  in  the  Financial 

Statement,  as  may  appear  to  him  to  be  necessary. 

(4)  Any  Member  shall  then  be  at  liberty  to  move  any  resolu- 
tion relating  to  any  question  covered  by  any  such  head  or  group 

of  heads  which  may  be  entered  in  his  name  in  the  list  of  business, 
and  the  Council  shall  thereupon  proceed  to  discuss  every  such 
resolution  in  the  manner  hereinafter  prescribed. 

Subjects  excluded  from  discussion. 

5.  No  discussion  shall  be  permitted  in  regard  to  any  of  the 
following  subjects,  namely  : — • 

(a)  any  subject  removed  from  the  cognizance  of  the  Legis- 
lative Council  of  the  Governor-General  by  section  22 

of  the  Indian  Councils  Act,  1861  * ;   or 
1  See  Digest,  s.  63. 

F  f  2 

At* 

: 
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(6)  any  matter  affecting  the  relations  of  His  Majesty's 
Government  or  of  the  Governor-General  in  Council 
with  any  Foreign  State  or  any  Native  State  in  India  ; 
or 

(c)  any  matter  under  adjudication  by  a  Court  of  Law 

having  jurisdiction  in  any  part  of  His  Majesty's Dominions. 

Resolutions. 

6.  No  resolution  shall  be  moved  which  does  not  comply  with 

the  following  conditions,  namely  : — 
(a)  it  shall  be  in  the  form  of  a  specific  recommendation 

addressed  to  the  Governor-General  in  Council ; 
(b)  it  shall  be  clearly  and  precisely  expressed  and  shall  raise 

a  definite  issue  ; 

(c)  it  shall  not  contain  arguments,  inferences,  ironical  ex- 
pressions or  defamatory  statements,  nor  shall  it  refer 

to  the  conduct  or  character  of  persons  except  in  their 
official  or  public  capacity  ; 

(d)  it  shall  not  challenge  the  accuracy  of  the  figures  of  the 
Financial  Statement ;   and 

(e)  it  shall  be  directly  relevant  to  some  entry  in  the  Finan- 
cial Statement. 

7.  A   Member  who   wishes   to  move  a  resolution  shall  give 
notice  in  writing  to  the  Secretary  at  least  two  clear  days  before 
the  commencement  of  the  stage  of  the  discussion  to  which  the 
resolution  relates,   and  shall  together  with  the  notice  submit 
a  copy  of  the  resolution  which  he  wishes  to  move. 

8.  The  President  may  disallow  any  resolution  or  part  of  a 
resolution  without  giving  any  reason  therefor  other  than  that 
in  his  opinion  it  cannot  be  moved  consistently  with  the  public 
interests  or  that  it  should  be  moved  in  the  Legislative  Council  of 
a  Local  Government. 

9. — (i)  No  discussion  in  Council  shall  be  permitted  in  respect 
of  any  order  of  the  President  under  rule  8. 

(2)  A  resolution  that  has  been  disallowed  shall  not  be  entered 
in  the  proceedings  of  the  Council. 

10.  Resolutions  admitted  by  the  President  shall  be  entered  in 
the  list  of  business  in  such  order  as  he  may  direct. 

Discussion  of  Resolutions. 

11. — (i)  After  the  mover  of  a  resolution  has  spoken,  other 
Members  may  speak  to  the  motion  in  such  order  as  the  President 
may  direct,  and  thereafter  the  mover  may  speak  once  by  way 
of  reply. 

(2)  No  Member  other  than  the  mover  and  the  Member  in 
charge  shall  speak  more  than  once  to  any  motion  except  with  the 
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permission    of    the    President   for   the   purpose    of  making  an 
explanation. 

12.  No  speech,  except  with  the  permission  of  the  President, 
shall  exceed  fifteen  minutes  in  duration : 

Provided  that  the  mover  of  a  resolution,  when  moving  the  same, 
and  the  Member  in  charge  may  speak  for  thirty  minutes. 

13.  The  discussion  of  a  resolution  shall  be  limited  to  the  subject 
of  the  resolution,  and  shall  not  extend  to  any  matter  as  to  which 
a  resolution  may  not  be  moved. 

14.  A  Member  who  has  moved  a  resolution  may  withdraw  the 
same  unless  some  Member  desires  that  it  be  put  to  the  vote. 

15.  When,  in  the  opinion  of  the  President,  a  resolution  has 
been  sufficiently  discussed,  he  may  close  the  discussion  by  calling 
upon  the  mover  to  reply  and  the  Member  in  charge  to  submit  any 
final  observations  which  he  may  wish  to  make  : 

Provided  that  the  President  may  in  all  cases  address  the  Council 
before  putting  the  question  to  the  vote. 

16.  If  any  resolution  involves  many  points,  the  President  at 
his  discretion  may  divide  it,  so  that  each  point  may  be  deter- 

mined separately. 

17. — (i)  Every  question  shall  be  resolved  in  the  affirmative  or 
in  the  negative  according  to  the  majority  of  votes. 

(2)  Votes  may  be  taken  by  voices  or  by  division  and  shall  be 
taken  by  division  if  any  member  so  desires. 

(3)  The  President  shall  determine  the  method  of  taking  votes 
by  division. 

18. — (i)  The  President  may  assign  such  time  as  with  due  regard 
to  the  public  interests  he  may  consider  reasonable  for  the  discus- 

sion of  resolutions  or  of  any  particular  resolution. 
(2)  Every  resolution  which  shall  not  have  been  put  to  the  vote 

within  the  time  so  assigned  shall  be  considered  to  have  been 
withdrawn. 

19.  Every  resolution,  if  carried,  shall  have  effect  only  as  a 
recommendation  to  the  Governor-General  in  Council. 

20.  When  a  question  has  been  discussed  at  a  meeting  of  the 
Council,  or  when  a  resolution  has  been  disallowed  under  rule  8  or 
withdrawn  under  rule  14,  no  resolution  raising  substantially  the 
same  question  shall  be  moved  within  one  year. 

B.— THE  BUDGET 

21.— (i)  On  or  before  the  24th  day  of  March  in  every  year  the 
Budget  shall  be  presented  to  the  Council  by  the  Finance  Member, 
who  shall  describe  the  changes  that  have  been  made  in  the  figures 
of  the  Financial  Statement,  and  shall  explain  why  any  resolutions 
passed  in  Council  have  not  been  accepted. 
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(2)  A  printed  copy  of  the  Budget  shall  be  given  to  each  Member. 

22. — (i)  The  general  discussion  of  the  Budget  in  Council  shall 

take  place  on  such  later  day  as  may  be  appointed  by  the  Presi- 
dent for  this  purpose. 

(2)  At  such  discussion,  any  Member  shall  be  at  liberty  to  offer 

any  observations  he  may  wish  to  make  on  the  Budget,  but  no 
Member  shall  be  permitted  to  move  any  resolution  in  regard 
thereto,  nor  shall  the  Budget  be  submitted  to  the  vote  of  the 
Council. 

(3)  It  shall  be  open  to  the  President,  if  he  thinks  fit,  to  pre- 
scribe a  time  limit  for  speeches. 

23.  The  Finance  Member  shall  have  the  right  of  reply,  and  the 

discussion  shall  be  closed  by  the  President  making  such  observa- 
tions as  he  may  consider  necessary. 

C. — GENERAL 

24. — (i)  Every  Member  shall  speak  from  his  place,  shall  rise 
when  he  speaks,  and  shall  address  the  chair. 

(2)  At  any  time,  if  the  President  rises,  any  Member  speaking 
shall  immediately  resume  his  seat. 

25. — (i)  Any  Member  may  send  his  speech  in  print  to  the 
Secretary  not  less  than  two  clear  days  before  the  day  fixed  for 
the  discussion  of  a  resolution,  with  as  many  copies  as  there  are 
Members,  and  the  Secretary  shall  cause  one  of  such  copies  to  be 
supplied  to  every  Member. 

(2)  Any  such  speech  may  at  the  discretion  of  the  President  be 
taken  as  read. 

26. — (i)  The  President  shall  preserve  order,  and  all  points  of 
order  shall  be  decided  by  him. 

(2)  No  discussion  on  any  point  of  order  shall  be  allowed  unless 
the  President  thinks  fit  to  take  the  opinion  of  the  Council  thereon. 

(3)  Any  Member  may  at  any  time  submit  a  point  of  order  to 
the  decision  of  the  President. 

(4)  The  President  shall  have  all  powers  necessary  for  the  pur- 
pose of  enforcing  his  decisions. 

27.  The  Governor-General  may  appoint  a  Member  of  the  Council 
to  preside  in  his  place,  or  in  that  of  the  Vice-President,  on  any 
occasion  on  which  the  Financial  Statement  or  the  Budget  or  any 
portion  thereof  is  discussed  in  the  Council. 

28.  The  President,  for  sufficient  reason,  may  suspend  any  of 
the  foregoing  rules. 
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THE  SCHEDULE 

Heads  open  to  or  excluded  from  discussion  under  rule  4. 

REVENUE. EXPENDITURE. 

Heads  open  to  dis- 
cussion. 

Heads  not  open 
to  discussion. 

Heads  open  to  dis- cussion. 
Heads  not  open 
to  discussion. 

I.  —  Land  Revenue. IV.  —  Stamps. i  .  —  Refunds       and 2.  —  Assign- 

II. —  Opium. VIL—  Customs. drawbacks. ments  and  Com- 
III.— Salt. VIII.—  As- 3. —  Land  Revenue. pensations. V.  —  Excise. sessed  Taxes. 4.  —  Opium. 13.  —  Interest    on 

VI.  —  Provincial XL—  Tributes 
5.—  Salt. 

debt. 
Rates. from  Native 6.  —  Stamps. 

23.  —  Ecclesias- IX.— Forests. States. 
7.  —  Excise. 

tical. 

X.  —  Registration. XVI-A.— 
8.  —  Provincial 25.  —  Political. 

XII.—  Interest. 
Courts.1 

Rates. 27  .  —  Territorial 
XIII.—  Post  Office. XXXIL— 9.  —  Customs. 

and       Political 

XIV.—  Telegraph. 
Army. 10.  —  Assessed  Taxes. Pensions. 

XV.—  Mint. XXXIII.— 1  1  .  —  Forests. 
38.—  State   Rail- XVI-B.— Jails. Marine. 1  2t  —  Registration. ways. 

XVII.—  Police. XXXIV.— 14.  —  Interest        on 42.  —  Major 
XIX.—  Education. Military other  obligations. 

Works.     In- XX.— Medical. Works. 15.—  Post  Office. terest  on  debt. 
XXI.—  Scientific    & All  purely  Pro- 1 6.  —  Telegraphs. 46.  —  Army. 
other     Minor     De- vincial revenue 

17.  —  Mint. 46  -A  .  —  Marine. 
partments. and  revenue  ac- 1 8.—  General      Ad- 47.  —  Military 

XXII.—  Receipts  in cruing       from ministration.2 Works  and  De- 
aid of  Superannua- divided heads  in 1  9-  A.  —  Courts       of 

fence. 
tion,  &c. Provinces  pos- 

Law.3 

47  -A.  —  Special 
XXIII.—  Stationery sessing    Legis- I9-B. —  Jails. Defence  Charges. 
and  Printing. lative  Councils. 20.  —  Police. All  statutory 

XXIV.—  Exchange. 22.  —  Education. charges. 
XXV.— 24.  —  Medical. All  purely   Pro- Miscellaneous. 26.  —  Scientific    and vincial  expendi- 

XXVL-State Rail- other   Minor    De- ture and  expen' 
ways. 

partments. 
diture  accruing 

XXVIIL—  S  u  b  s  i- 28.  —  Civil  Furlough under     divided 
dized  Companies. and  Absentee  Al- heads   in    Pro- 

XXIX.— Irrigation, lowances. 
vinces    possess- Major Works. 29.  —  Superannua- ing   Legislative 

XXX.— tion       Allowances Councils. 
Minor  Works  and and  Pensions. 
Navigation. 30.  —  Stationery  and 

XXXI.— 
Printing. 

Civil  Works. 3  1  .  —  Exchange. 
3  2  .  —  Miscellaneous. 

1  Mainly  Court-fees  and  fines. 
2  These  heads  include  certain  statutory  charges,  which  will  be  excluded 

from  debate. 

3  This  head  deals  purely  with  interest,  sinking  funds,  and  annuities. 
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REVENUE. 

Heads  open  to  dis- Heads  not  open 
to  discussion. 

EXPENDITURE. 

Heads  open  to  dis- cussion. 

Heads  not  open 
to  discussion. 

33. — Famine  Relief. 
34. — Construction  of 
Protective  Rail- 
ways. 

35. — Construction  of 
Protective  Irriga- 

tion Works. 
36. — Reduction     or 
Avoidance  of  Debt. 
40. — S  ubsidized 
Companies  ;  Land, 
&c. 

41.  — Miscellaneous 
Railway  Expendi- ture. 

42. — Irrigation  : 

Major  Works — Working  Expenses. 
43. — Minor  Works 
and  Navigation. 

45. — Civil  Works. 
48.  —  State  Rail- 

ways ;  Capital 
Expenditure  not 
charged  to  Re- venue. 

49. — I  rrigation Works ;  Capital 
Expenditure  not 
charged  to  Re- 
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The  i$th  November,  1909 

No.  24. — In  exercise  of  the  powers  conferred  by  section  5  of 
the  Indian  Councils  Act,  1909,  the  Governor- General  in  Council 
has,  with  the  sanction  of  the  Secretary  of  State  for  India  in 
Council,  made  the  following  rules  authorizing  at  any  meeting  of 

the  Legislative  Council  of  the  Governor-General  the  discussion  of 
any  matter  of  general  public  interest. 

RULES  FOR  THE  DISCUSSION  OF  MATTERS  OF  GENERAL 
PUBLIC  INTEREST  IN  THE  LEGISLATIVE  COUNCIL 

OF  THE  GOVERNOR-GENERAL 

1.  In  these  rules — 

(1)  '  President '  means — 
(a)  the  Governor-General,  or 
(b)  the  President  nominated  by  the  Governor-General  in 

Council  under  section  6  of  the  Indian  Councils  Act, 
1861,  or 

(c)  the  Vice-President  appointed  by  the  Governor-General 
under  section  4  of  the  Indian  Councils  Act,  1909,  or 

(d)  the  Member  appointed  to  preside  under  rule  27  ; 

(2)  '  Member  in  charge '  means  the  Member  of  the  Council  of 
the  Governor-General  to  whom  is  allotted  the  business  of  the 
Department  of  the  Government  of  India  to  which  the  subject 
under  discussion  belongs,  and  includes  any  Member  to  whom  such 
Member  in  charge  may  delegate  any  function  assigned  to  him 
under  these  rules  ;   and 

(3)  '  Secretary '  means  the  Secretary  to  the  Government  of 
India  in  the  Legislative  Department,  and  includes  the  Deputy- 
Secretary  and  every  person  for  the  time  being  exercising  the 
functions  of  the  Secretary. 

Matters  open  to  discussion. 

2.  Any  matter  of  general  public  interest  may  be  discussed  in 
the  Council  subject  to  the  following  conditions  and  restrictions. 

3.  No  such  discussion  shall  be  permitted  in  regard  to  any  of  the 
following  subjects,  namely  : — 

(a)  any  subject  removed  from  the  cognizance  of  the  Legis- 
lative Council  of  the  Governor-General  by  section  22 

of  the  Indian  Councils  Act,  1861 1 ;  or 
(6)  any  matter  affecting  the  relations  of  His  Majesty's 

Government  or  of  the  Governor-General  in  Council 
with  any  Foreign  State  or  any  Native  State  in  India  ; or 

(c)  any  matter  under  adjudication  by  a  Court  of  Law  having 

jurisdiction  in  any  part  of  His  Majesty's  Dominions. 
1  See  Digest,  s.  63. 
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Resolutions. 

4.  Subject  to  the  restrictions  contained  in  rule  3,  any  Member 
may  move  a  resolution  relating  to  a  matter  of  general  public 
interest : 

Provided  that  no  resolution  shall  be  moved  which  does  not 

comply  with  the  following  conditions,  namely  : — 
(a)  it  shall  be  in  the  form  of  a  specific  recommendation 

addressed  to  the  Governor-General  in  Council ; 
(6)  it  shall  be  clearly  and  precisely  expressed  and  shall 

raise  a  definite  issue  ;  and 

(c)  it  shall  not  contain  arguments,  inferences,  ironical  ex- 
pressions or  defamatory  statements,  nor  shall  it  refer 

to  the  conduct  or  character  of  persons  except  in  their 
official  or  public  capacity. 

5.  A  Member  who  wishes  to  move  a  resolution  shall  give 
notice  in  writing  to  the  Secretary,  at  least  fifteen  clear  days 
before  the  meeting  of  the  Council  at  which  he  desires  to  move  the 
same,  and  shall  together  with  the  notice  submit  a  copy  of  the 
resolution  which  he  wishes  to  move  : 

Provided  that  the  President  may  allow  a  resolution  to  be 
moved  with  shorter  notice  than  fifteen  days,  and  may,  in  any 
case,  require  longer  notice  or  may  extend  the  time  for  moving  the 
resolution. 

6. — (i)  The  Secretary  shall  submit  every  resolution  of  which 
notice  has  been  given  to  him  in  accordance  with  rule  5  to  the 
President,  who  may  either  admit  it  or,  when  any  resolution  is 
not  framed  in  accordance  with  rule  4,  cause  it  to  be  returned  to 
the  Member  concerned  for  the  purpose  of  amendment. 

(2)  If  the  Member  does  not,  within  such  time  as  the  President 

may  fix  in  this  behalf,  re-submit  the  resolution  duly  amended,  the 
resolution  shall  be  deemed  to  have  been  withdrawn. 

7.  The  President  may  disallow  any  resolution  or  part  of  a 
resolution  without  giving  any  reason  therefor  other  than  that 
in  his  opinion  it  cannot  be  moved  consistently  with  the  public 
interests  or  that  it  should  be  moved  in  the  Legislative  Council  of 
a  Local  Government. 

8. — (i)  No  discussion  in  Council  shall  be  permitted  in  respect  of 
any  order  of  the  President  under  rule  6  or  rule  7. 

(2)  A  resolution  which  has  been  disallowed  shall  not  be  entered 
in  the  proceedings  of  the  Council. 

9.  Eesolutions  admitted  by  the  President  shall  be  entered  in 
the  list  of  business  for  the  day  in  the  order  in  which  they  are 
received  by  the  Secretary  : 

Provided  that  the  President  may  give  priority  to  any  resolu- 
tion which  he  may  consider  to  be  of  urgent  public  interest,  or 

postpone  the  moving  of  any  resolution. 
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Discussion  of  Resolutions. 

10.  The  discussion  of  resolutions  shall  take  place  after  all  the 
other  business  of  the  day  has  been  concluded. 

11. — (i)  After  the  mover  of  a  resolution  has  spoken,  other 
Members  may  speak  to  the  motion  in  such  order  as  the  President 
may  direct,  and  thereafter  the  mover  may  speak  once  by  way  of 
reply. 

(2)  No  Member  other  than  the  mover  and  the  Member  in 
charge  shall  speak  more  than  once  to  any  motion,  except,  with 
the  permission  of  the  President,  for  the  purpose  of  making  an 
explanation. 

12.  No  speech,  except  with  the  permission  of  the  President, 
shall  exceed  fifteen  minutes  in  duration  : 

Provided  that  the  mover  of  a  resolution,  when  moving  the 
same,  and  the  Member  in  charge  may  speak  for  thirty  minutes. 

13. — (i)  Every  Member  shall  speak  from  his  place,  shall  rise 
when  he  speaks,  and  shall  address  the  chair. 

(2)  At  any  time,  if  the  President  rises,  any  Member  speaking 
shall  immediately  resume  his  seat. 

14. — (i)  Any  Member  may  send  his  speech  in  print  to  the 
Secretary  not  less  than  two  clear  days  before  the  day  fixed  for 
the  discussion  of  a  resolution,  with  as  many  copies  as  there  are 
Members,  and  the  Secretary  shall  cause  one  of  such  copies  to  be 

B
 plied  to 

 each  Me
mber. 

2)  Any  such  speech  may  at  the  discretio
n  

of  the  Presiden
t  

be 
en  as  read. 

; 

5.  The  discussion  of  a  resolution  shall  be  limited  to  the  subject 
the  resolution,  and  shall  not  extend  to  any  matter  as  to  which 
resolution  may  not  be  moved. 

16.  When  a  resolution  is  under  discussion  any  Member  may, 
subject  to  all  the  restrictions  and  conditions  relating  to  resolutions 
specified  in  rules  3  and  4,  move  an  amendment  to  such  resolution : 

Provided  that  an  amendment  may  not  be  moved  which  has 
merely  the  effect  of  a  negative  vote. 

17. — (i)  If  a  copy  of  such  amendment  has  not  been  sent  to 
the  Secretary  at  least  three  clear  days  before  the  day  fixed  for 
the  discussion  of  the  resolution,  any  Member  may  object  to  the 
moving  of  the  amendment ;  and  such  objection  shall  prevail 
unless  the  President  in  exercise  of  his  power  to  suspend  any  of 
these  rules  allows  the  amendment  to  be  moved. 

(2)  The  Secretary  shall,  if  time  permits,  cause  every  amendment 
be  printed  and  send  a  copy  for  the  information  of  each  Member. 
18.  A  Member  who  has  moved  a  resolution  or  an  amendment 

of  a  resolution  may  withdraw  the  same  unless  some  Member 
desires  that  it  be  put  to  the  vote. 
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19.  When,  in  the  opinion  of  the  President,  a  resolution  and  any 
amendment  thereto  have  been  sufficiently  discussed,  he  may  close 
the  discussion  by  calling  upon  the  mover  to  reply  and  the  Member 
in  charge  to  submit  any  final  observations  which  he  may  wish 
to  make  : 

Provided  that  the  President  may  in  all  cases  address  the  Council 
before  putting  the  question  to  the  vote. 

20. — (i)  When  an  amendment  to  any  resolution  is  moved,  or 
when  two  or  more  such  amendments  are  moved,  the  President 
shall,  before  taking  the  sense  of  the  Council  thereon,  state  or  read 
to  the  Council  the  terms  of  the  original  motion  and  of  the  amend- 

ment or  amendments  proposed. 
(2)  It  shall  be  in  the  discretion  of  the  President  to  put  first  to 

the  vote  either  the  original  motion  or  any  of  the  amendments 
which  may  have  been  brought  forward. 

21.  If  any  resolution  involves  many  points,  the  President  at 
his  discretion  may  divide  it,  so  that  each  point  may  be  deter- 

mined separately. 

22. — (i)  Every  question  shall  be  resolved  in  the  affirmative  or 
in  the  negative  according  to  the  majority  of  votes. 

(2)  Votes  may  be  taken  by  voices  or  by  division  and  shall  be 
taken  by  division  if  any  Member  so  desires. 

(3)  The  President  shall  determine  the  method  of  taking  votes 
by  division. 

General. 

23. — (i)  The  President  may  assign  such  time  as,  with  due  regard 
to  the  public  interests,  he  may  consider  reasonable  for  the  dis- 

cussion of  resolutions  or  of  any  particular  resolution. 
(2)  Every  resolution  which  shall  not  have  been  put  to  the  vote 

within  the  time  so  assigned  shall  be  considered  to  have  been 
withdrawn. 

24.  Every  resolution,  if  carried,  shall  have  effect  only  as  a 
recommendation  to  the  Governor- General  in  Council. 

25.  When  a  question  has  been  discussed  at  a  meeting  of  the 
Council,  or  when  a  resolution  has  been  disallowed  under  rule  7  or 
withdrawn  under  rule  18,  no  resolution  or  amendment  raising 
substantially  the   same   question  shall   be   moved   within  one 

year. 
26. — (i)  The  President  shall  preserve  order,  and  all  points  of 

order  shall  be  decided  by  him. 
(2)  No  discussion  on  any  point  of  order  shall  be  allowed  unless 

the  President  thinks  fit  to  take  the  opinion  of  the  Council  thereon. 
(3)  Any  Member  may  at  any  time  submit  a  point  of  order  to 

the  decision  of  the  President. 

(4)  The  President  shall  have  all  powers  necessary  for  the  pur- 
pose of  enforcing  his  decisions. 
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27.  The   Governor-General  may  appoint  a   Member  of  the 
Council  to  preside  in  his  place,  or  in  that  of  the  Vice-President, 
on  any  occasion  on  which  a  matter  of  general  public  interest  is 
discussed  in  the  Council. 

28.  The  President,  for  sufficient  reason,  may  suspend  any  of 
foregoing  rules. 

The  i$th  November,  1909 

To.  25. — In  exercise  of  the  power  conferred  by  section  5  of  the 
idian  Councils  Act,  1909,  the  Governor-General  in  Council  has, 

with  the  sanction  of  the  Secretary  of  State  for  India  in  Council, 
made  the  following  rules  authorizing  the  asking  of  questions  at 
any  meeting  of  the  Legislative  Council  of  the  Governor-General. 

RULES  FOR  THE  ASKING  OF  QUESTIONS  IN  THE  LEGIS- 
LATIVE COUNCIL  OF  THE  GOVERNOR-GENERAL 

1.  In  these  rules — 

(1)  '  President '  means — 
(a)  the  Governor-General,  or 
(6)  the  President  appointed  under  section  6  of  the  Indian 

Councils  Act,  1861,  or 

(c)  the  Vice-President  appointed  by  the  Governor-General 
under  section  4  of  the  Indian  Councils  Act,  1909. 

(2)  '  Member  in  charge '  means  the  Member  of  the  Council  of 
the  Governor-General  to  whom  is  allotted  the  business  of  the 
Department  of  the  Government  of  India  to  which  the  subject  of 
the  question  belongs,  and  includes  any  Member  to  whom  such 
Member  in  charge  may  delegate  any  function  assigned  to  him 
under  these  rules  ;   and 

(3)  '  Secretary '  means  the  Secretary  to  the  Government  of 
India  in  the  Legislative  Department,  and  includes  the  Deputy- 
Secretary  and  every  person  for  the  time  being  exercising  the 
functions  of  the  Secretary. 

2.  Any  question  may  be  asked  by  any  Member  subject  to  the 
following  conditions  and  restrictions. 

3.  No  question  shall  be  permitted  in  regard  to  any  of  the 
following  subjects,  namely  : — 

(a)  any  matter  affecting  the  relations  of  His  Majesty's Government  or  of  the  Governor-General  in  Council 
with  any  Foreign  State  or  with  any  Native  State  in 
India,  or 

(b)  any  matter  under  adjudication  by  a  Court  of  Law 

having  jurisdiction  in  any  part  of  His  Majesty's Dominions. 
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4.  No  question  shall  be  asked  unless  it  complies  with  the  follow- 

ing conditions,  namely : — 
(a)  it  shall  be  so  framed  as  to  be  merely  a  request  for 

information, 

(6)  it  shall  not  be  of  excessive  length, 
(c)  it  shall  not  contain  arguments,  inferences,  ironical  ex- 

pressions or  defamatory  statements,  nor  shall  it  refer 
to  the  conduct  or  character  of  persons  except  in  their 
official  or  public  capacity,  and 

(d)  it  shall  not  ask  for  an  expression  of  an  opinion  or  the 
solution  of  a  hypothetical  proposition. 

5.  In  matters  which  are  or  have  been  the  subject  of  controversy 
between  the  Governor-General  in  Council  and  the  Secretary  of 
State  or  a  Local  Government  no  question  shall  be  asked  except  as 

to  matters  of  fact,  and  the  answer  shall  be  confined  to  a  state- 
ment of  facts. 

6.  A  Member  who  wishes  to  ask  a  question  shall  give  notice  in 
writing  to  the  Secretary  at  least  ten  clear  days  before  the  meeting 
of  the  Council  at  which  he  desires  to  put  the  question  and  shall, 
together  with  the  notice,  submit  a  copy  of  the  question  which  he 
wishes  to  ask  : 

Provided  that  the  President  may  allow  a  question  to  be  put 
with  shorter  notice  than  ten  days  and  may  in  any  case  require 
longer  notice  or  may  extend  the  time  for  answering  a  question. 

7.  (i)  The  Secretary  shall  submit  every  question  of  which 
notice  has  been  given  to  him  in  accordance  with  rule  6  to  the 
President,  who  may  either  allow  it  or,  when  any  question  is  not 
framed  in  accordance  with  rules  4  and  5,  cause  it  to  be  returned 
to  the  Member  concerned  for  the  purpose  of  amendment. 

(2)  If  the  Member  does  not,  within  such  time  as  the  President 

may  fix  in  this  behalf,  re-submit  the  question  duly  amended,  the 
question  shall  be  deemed  to  have  been  withdrawn. 

8.  The  President  may  disallow  any  question,  or  any  part  of 
a  question,  without  giving  any  reason  therefor  other  than  that  in 
his  opinion  it  cannot  be  answered  consistently  with  the  public 
interests  or  that  it  should  be  put  in  the  Legislative  Council  of 
a  Local  Government. 

9.  No  discussion  in  Council  shall  be  permitted  in  respect  of 
any  order  of  the  President  under  rule  7  or  rule  8. 

10.  Questions  which  have  been  allowed  shall  be  entered  in  the 

list  of  business  for  the  day  and  shall  be  put  in  the  order  in  which 
they  stand  in  the  list  before  any  other  business  is  entered  upon  at 
the  meeting. 

11.  Questions  shall  be  put  and  answers  given  in  such  man 
as  the  President  may  in  his  discretion  determine. 

12.  Any  Member  who  has  asked  a  question  may  put  a  sup- 
plementary question  for  the  purpose  of  further  elucidating  any 

i  at - 

up- 
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matter  of  fact  regarding  which  a  request  for  information  has  been 
made  in  his  original  question. 

13.  The  Member  in  charge  may  decline  to  answer  a  supplemen- 
tary question  without  notice,  in  which  case  the  supplementary 

question  may  be  put  in  the  form  of  a  fresh  question  at  a  subse- 
quent meeting  of  the  Council. 

14.  These  rules,  except  rules  6  and  7,  apply  also  to  supple- 
mentary questions  : 

Provided  that  the  President  may  disallow  any  supplementary 
question  without  giving  any  reason  therefor. 

15.  The  President  may  rule  that  an  answer  to  a  question  in 
the  list  of  business  for  the  day  shall  be  given  on  the  ground  of 
public  interest  even  though  the  question  may  have  been  with- 
drawn. 

16.  No  discussion  shall  be  permitted  in  respect  of  any  question 
of  any  answer  given  to  a  question. 

7.  All  questions  asked  and  the  answers  given  shall  be  entered 
the  proceedings  of  the  Council : 
Provided  that  no  question  which  has  been  disallowed  by  the 

ident  shall  be  so  entered. 

8.  The  President  may  assign  such  time  as,  with  due  regard  to 
the  public  interests,  he  may  consider  reasonable  for  the  putting 
and  answering  of  questions. 
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CORRESPONDENCE  PRECEDING  THE 
CORONATION  DURBAR 

No.  4 

GOVERNMENT  OF  INDIA 

HOME    DEPARTMENT 

To  THE  EIGHT  HONOURABLE  THE  MARQUESS  OF  CREWE,  K.G., 

His  Majesty's  Secretary  of  State  for  India. 
(Secret.)  Simla, 

My  Lord  Marquess,  25th  August,  1911. 
We  venture  in  this  Despatch  to  address  Your  Lordship  on 

a  most  important  and  urgent  subject,  embracing  two  questions 
of  great  political  moment  which  are  in  our  opinion  indissolubly 
linked  together.  This  subject  has  engaged  our  attention  for  some 
time  past,  and  the  proposals  which  we  are  about  to  submit  for 

Your  Lordship's  consideration  are  the  result  of  our  mature 
deliberation.  We  shall  in  the  first  place  attempt  to  set  forth  the 
circumstances  which  have  induced  us  to  frame  these  proposals 
at  this  particular  juncture,  and  then  proceed  to  lay  before  Your 
Lordship  the  broad  general  features  of  our  scheme. 

2.  That  the  Government  of  India  should  have  its  seat  in  the 

same  city  as  one  of  the  chief  Provincial  Governments,  and  more- 
over in  a  city  geographically  so  ill-adapted  as  Calcutta  to  be  the 

capital  of  the  Indian  Empire,  has  long  been  recognised  to  be 
a  serious  anomaly.  We  need  not  stop  to  recall  the  circumstances 
in  which  Calcutta  rose  to  its  present  position.  The  considerations 
which  explain  its  original  selection  as  the  principal  seat  of  Govern- 

ment have  long  since  passed  away  with  the  consolidation  of  British 
rule  throughout  the  Peninsula  and  the  development  of  a  great 
inland  system  of  railway  communication.  But  it  is  only  in  the 
light  of  recent  developments,  constitutional  and  political,  that  the 
drawbacks  of  the  existing  arrangement  and  the  urgency  of  a  change 
have  been  fully  realised.  On  the  one  hand  the  almost  incalculable 
importance  of  the  part  which  can  already  safely  be  predicted 
for  the  Imperial  Legislative  Council  in  the  shape  it  has  assumed 
under  the  Indian  Councils  Act  of  1909,  renders  the  removal  of  the 
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capital  to  a  more  central  and  easily  accessible  position  practically 
imperative.  On  the  other  hand,  the  peculiar  political  situation 
which  has  arisen  in  Bengal  since  the  Partition  makes  it  eminently 
desirable  to  withdraw  the  Government  of  India  from  its  present 
Provincial  environment,  while  its  removal  from  Bengal  is  an 
essential  feature  of  the  scheme  we  have  in  view  for  allaying  the 
ill-feeling  aroused  by  the  Partition  amongst  the  Bengali  popula- 

tion. Once  the  necessity  of  removing  the  seat  of  the  Supreme 
Government  from  Bengal  established,  as  we  trust  it  may  be  by  the 
considerations  we  propose  to  lay  before  Your  Lordship,  there  can 
be,  in  our  opinion,  no  manner  of  doubt  as  to  the  choice  of  the 
new  capital  or  as  to  the  occasion  on  which  that  choice  should  be 
announced.  On  geographical,  historical,  and  political  grounds, 
the  capital  of  the  Indian  Empire  should  be  at  Delhi,  and  the 
announcement  that  the  transfer  of  the  seat  of  Government  to 
Delhi  has  been  sanctioned  should  be  made  by  His  Majesty  the 
King-Emperor  at  the  forthcoming  Imperial  Durbar  in  Delhi itself. 

3.  The  maintenance  of  British  rule  in  India  depends  on  the 
ultimate  supremacy  of  the  Governor-General  in  Council,  and  the 
Indian  Councils  Act  of  1909  itself  bears  testimony  to  the  impossi- 

bility of  allowing  matters  of  vital  concern  to  be  decided  by 
a   majority   of   non-official   votes   in   the   Imperial   Legislative 
Council.    Nevertheless  it  is  certain  that,  in  the  course  of  time, 
the  just  demands  of  Indians  for  a  larger  share  in  the  government 
of  the  country  will  have  to  be  satisfied,  and  the  question  will  be 
how  this  devolution  of  power  can  be  conceded  without  impairing 
the  supreme  authority  of  the  Governor-General  in  Council.    The 
only  possible  solution  of  the  difficulty  would  appear  to  be  gradually 
to  give  the  Provinces  a  larger  measure  of  self-government,  until 
at  last  India  would  consist  of  a  number  of  administrations, 
autonomous  in  all  provincial  affairs,  with  the  Government  of 
India  above  them  all,  and  possessing  power  to  interfere  in  cases 
of  misgovernment,  but  ordinarily  restricting  their  functions  to 
matters  of  Imperial  concern.    In  order  that  this  consummation 
may  be  attained,  it  is  essential  that  the  Supreme  Government 
should  not  be  associated  with  any  particular  Provincial  Govern- 

ment.   The  removal  of  the  Government  of  India  from  Calcutta 
is  therefore  a  measure  which  will,  in  our  opinion,   materially 
facilitate  the  growth  of  Local  self-government  on  sound  and  safe 
lines.    It  is  generally  recognized  that  the  capital  of  a  great  central 
Government  should  be  separate  and  independent,  and  effect  has 
been  given  to  this  principle  in  the  United  States,  Canada,  and 
Australia. 

4.  The  administrative  advantages  of  the  transfer  would  be 
scarcely  less  valuable  than  the  political.     In  the  first  place,  the 
development  of  the  Legislative  Councils  has  made  the  withdrawal 
of  the  Supreme  Council  and  the  Government  of  India  from  the 
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influence  of  local  opinion  a  matter  of  ever-increasing  urgency. 
Secondly,  events  in  Bengal  are  apt  to  react  on  the  Viceroy  and 
the  Government  of  India,  to  whom  the  lesponsibility  for  them 

is  often  wrongly  attributed.  The  connexion  is  bad  for  the  Govern- 
ment of  India,  bad  for  the  Bengal  Government,  and  unfair  to 

the  other  Provinces,  whose  representatives  view  with  great  and 
increasing  jealousy  the  predominance  of  Bengal.  Further,  public 
opinion  in  Calcutta  is  by  no  means  always  the  same  as  that  which 
obtains  elsewhere  in  India,  and  it  is  undesirable  that  the  Govern- 

ment of  India  should  be  subject  exclusively  to  its  influence. 

5.  The  question  of  providing  a  separate  capital  for  the  Govern- 
ment of  India  has  often  been  debated,  but  generally  with  the 

object  of  finding  a  site  where  that  Government  could  spend  all 
seasons  of  the  year.    Such  a  solution  would  of  course  be  ideal,  but 
it  is  impracticable.    The  various  sites  suggested  are  either  difficult 
of  access  or  are  devoid  of  historical  associations.     Delhi  is  the 

only  possible  place.    It  has  splendid  communications,  its  climate 
is  good  for  seven  months  in  the  year,  and  its  salubrity  could  be 
ensured  at  a  reasonable  cost.     The  Government  of  India  would 

therefore  be  able  to  stay  in  Delhi  from  the  1st  of  October  to  the 
1st  of  May,  whilst  owing  to  the  much  greater  proximity  the 
annual  migration  to  and  from  Simla  could  be  reduced  in  volume, 
would  take  up  much  less  time  and  be  far  less  costly.     Some 
branches  of  the  administration,  such  as  Railways  and  Posts  and 
Telegraphs,  would  obviously  derive  special  benefit  from  the  change 
to  such  a  central  position,  and  the  only  Department  which,  as 
far  as  we  can  see,  might  be  thought  to  suffer  some  inconvenience, 
would  be  that  of  Commerce  and  Industry,  which  would  be  less 
closely  in  touch  at  Delhi  with  the  commercial  and  industrial 

interests  centred  in  Calcutta.     On  the  other  hand  that  Depart- 
ment would  be  closer  to  the  other  commercial  centres  of  Bombay 

and  Karachi,  whose  interests  are  sometimes  opposed  to  those  of 
Calcutta,  and  would  thus  be  in  a  better  position  to  deal  impartially 
with  the  railway  and  commercial  interests  of  the  whole  of  India. 

6.  The  political  advantages  of  the  transfer  are  impossible  to 

over-estimate.     Delhi  is  still  a  name  to  conjure  with.     It  is 
intimately  associated  in  the  minds  of  the  Hindus  with  sacred 
legends  which  go  back  even  beyond  the  dawn  of  history.    It  is 
in  the  plain  of  Delhi  that  the  Pandava  princes  fought  out  with 
the  Kurawa  the  epic  struggle  recorded  in  the  Mahabharata,  and 
celebrated  on  the  banks  of  the  Jumna  the  famous  sacrifice  which 

consecrated  their  title  to  Empire.    The  Purana  Kila  still  marks 
the  site  of  the  city  which  they  founded  and  called  Indraprastha, 
barely  three  miles  from  the  south  gate  of  the  modern  city  of  Delhi. 
To  the  Mahommedans  it  would  be  a  source  of  unbounded  gratifica- 

tion to  see  the  ancient  capital  of  the  Moguls  restored  to  its  proud 
position  as  the  seat  of  Empire.    Throughout  India,  as  far  south 
as  the  Mahommedan  conquest  extended,  every  walled  town  has 
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its  '  Delhi  gate ',  and  among  the  masses  of  the  people  it  is  still 
revered  as  the  seat  of  the  former  Empire.  The  change  would 
strike  the  imagination  of  the  people  of  India  as  nothing  else  could 
do,  would  send  a  wave  of  enthusiasm  throughout  the  country, 
and  would  be  accepted  by  all  as  the  assertion  of  an  unfaltering 
determination  to  maintain  British  rule  in  India.  It  would  be 
hailed  with  joy  by  the  Ruling  Chiefs  and  the  races  of  Northern 
India,  and  would  be  warmly  welcomed  by  the  vast  majority  of 
Indians  throughout  the  continent. 

7.  The  only  serious  opposition  to  the  transfer  which  may  be 
anticipated,  may,  we  think,  come  from  the  European  commercial 
community  of  Calcutta,  who  might,  we  fear,  not  regard  the  creation 
of  a  Governorship  of  Bengal  as  altogether  adequate  compensation 
for  the  withdrawal  of  the  Government  of  India.    The  opposition 
will  be  quite  intelligible,  but  we  can  no  doubt  count  upon  their 
patriotism  to  reconcile  them  to  a  measure  which  would  greatly  con- 

tribute to  the  welfare  of  the  Indian  Empire.    The  Bengalis  might 
not,  of  course,  be  favourably  disposed  to  the  proposal  if  it  stood 
alone,  for  it  will  entail  the  loss  of  some  of  the  influence  which  they 
now  exercise  owing  to  the  fact  that  Calcutta  is  the  headquarters 
of  the  Government  of  India.    But,  as  we  hope  presently  to  show, 
they  should  be  reconciled  to  the  change  by  other  features  of  our 
scheme  which  are  specially  designed  to  give  satisfaction  to  Bengali 
sentiment.     In  these  circumstances  we  do  not  think  that  they 
would  be  so  manifestly  unreasonable  as  to  oppose  it,  and  if  they 
did  we  might  confidently  expect  that  their  opposition  would  raise 
no  echo  in  the  rest  of  India. 

8.  Absolutely  conclusive  as  these  general  considerations  in 
favour  of  the  transfer  of  the  capital  from  Calcutta  to  Delhi  in 
themselves  appear  to  us  to  be,  there  are  further  special  considera- 

tions arising  out  of  the  present  political  situation  in  Bengal  and 
Eastern  Bengal  which,  in  our  opinion,  render  such  a  measure 
peculiarly  opportune  at  such  a  moment,  and  to  these  we  would 

now  draw  Your  Lordship's  earnest  attention. 
9.  Various  circumstances  have  forced  upon  us  the  conviction 

that  the  bitterness  of  feeling  engendered  by  the  Partition  of 
Bengal  is  very  widespread  and  unyielding,  and  that  we  are  by  no 
means  at  an  end  of  the  troubles  which  have  followed  upon  that 
measure.     Eastern  Bengal  and  Assam  has,  no  doubt,  benefited 
greatly  by  the  Partition,  and  the  Mahommedans  of  that  Province, 
who  form  a  large  majority  of  the  population,  are  loyal  and 
contented  ;   but  the  resentment  amongst  the  Bengalis  in  both 
provinces  of  Bengal,  who  hold  most  of  the  land,  fill  the  professions, 
and  exercise  a  preponderating  influence  in  public  affairs,  is  as 
strong  as  ever,  though  somewhat  less  vocal. 

10.  The  opposition  to  the  Partition  of  Bengal  was  at  first  based 
mainly  on  sentimental  grounds,  but,  as  we  shall  show  later  in 
discussing  the  proposed  modification  of  the  Partition,  since  the 
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enlargement  of  the  Legislative  Councils  and  especially  of  the 
representative  element  in  them,  the  grievance  of  the  Bengali 
has  become  much  more  real  and  tangible,  and  is  likely  to  increase 
instead  of  to  diminish.  Every  one  with  any  true  desire  for  the 
peace  and  prosperity  of  this  country  must  wish  to  find  some 
manner  of  appeasement,  if  it  is  in  any  way  possible  to  do  so. 
The  simple  rescission  of  the  Partition,  and  a  reversion  to  the 
status  quo  ante  are  manifestly  impossible  both  on  political  and 
on  administrative  grounds.  The  old  province  of  Bengal  was 
unmanageable  under  any  form  of  Government ;  and  we  could 
not  defraud  the  legitimate  expectations  of  the  Mahommedans  of 
Eastern  Bengal,  who  form  the  bulk  of  the  population  of  that 
province,  and  who  have  been  loyal  to  the  British  Government 
throughout  the  troubles,  without  exposing  ourselves  to  the 
charge  of  bad  faith.  A  settlement  to  be  satisfactory  and  con- 

clusive must — 

(1)  provide  convenient  administrative  units  ; 
(2)  satisfy  the  legitimate  aspirations  of  the  Bengalis  ; 
(3)  duly   safeguard   the   interests   of   the   Mahommedans   of 

Eastern  Bengal,  and  generally  conciliate  Mahommedan 
sentiment;  and 

(4)  be  so  clearly  based  upon  broad  grounds  of  political  and 
administrative  expediency  as  to  negative  any  presump- 

tion that  it  has  been  exacted  by  clamour  or  agitation. 

11.  If  the  headquarters  of  the  Government  of  India  be  trans- 
ferred from  Calcutta  to  Delhi,  and  if  Delhi  be  thereby  made 

the  Imperial  capital,  placing  the  city  of  Delhi  and  part  of  the 
surrounding   country   under  the   direct  administration   of  the 
Government  of  India,  the  following   scheme,  which   embraces 
three  interdependent  proposals,  would  appear  to  satisfy  all  these 
conditions  : 

I.  To  re-unite  the  five  Bengali-speaking  divisions,  viz.  the 
Presidency,  Burdwan,  Dacca,  Rajshahi  and  Chittagong 
divisions,  forming  them  into  a  Presidency  to  be  adminis- 

tered by  a  Governor  in  Council.  The  area  of  the  province 
will  be  approximately  70,000  square  miles,  and  the 
population  about  42,000,000. 

II.  To  create  a  Lieutenant- Governorship  in  Council  to  consist 
of  Bihar,  Chota  Nagpur,  and  Orissa,  with  a  Legislative 
Council  and  a  capital  at  Patna.  The  area  of  the  province 
would  be  approximately  113,000  square  miles,  and  tl 
population  about  35,000,000. 

III.  To  restore  the  Chief  Commissionership  of  Assam. 
area  of  that  province  would  be  about  56,000  square  miles, 
and  the  population  about  5,000,000. 

12.  We  elaborated  at  the  outset  our  proposal  to  make  Delhi 
the  future  capital  of  India,  because  we  consider  this  the  key-stone 
of  the  whole  project,  and  hold  that  according  as  it  is  accepted 
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or  not,  our  scheme  must  stand  or  fall.  But  we  have  still  to 
discuss  in  greater  detail  the  leading  features  of  the  other  part 
of  our  scheme. 

13.  Chief    amongst    them    is    the    proposal   to   constitute   a 
Governorship  in  Council  for  Bengal.    The  history  of  the  Partition 
dates  from  1902.     Various  schemes  of  territorial  redistribution 
were  at  that  time  under  consideration,   and  that  which  was 
ultimately  adopted  had  at  any  rate  the  merit  of  fulfilling  two  of 
the  chief  purposes  which  its  authors  had  in  view.    It  relieved  the 
overburdened  administration  of  Bengal,  and  it  gave  the  Mahom- 
medan  population  of  Eastern  Bengal  advantages  and  oppor- 

tunities of  which  they  had  perhaps  hitherto  not  had  their  fair 
share.     On  the  other  hand,  as  we  have  already  pointed  out,  it 
was  deeply  resented  by  the  Bengalis.    No  doubt  sentiment  has 
played  a   considerable  part  in  the  opposition  offered  by  the 
Bengalis,  and,  in  saying  this,  we  by  no  means  wish  to  underrate 
the  importance  which  should  be  attached  to  sentiment  even  if 
it  be  exaggerated.     It  is,  however,  no  longer  a  matter  of  mere 
sentiment,  but  rather,  since  the  enlargement  of  the  Legislative 
Councils,  one  of  undeniable  reality.    In  pre-reform  scheme  days 
the  non-official  element  in  these  Councils  was  small.    The  repre- 

sentation of  the  people  has  now  been  carried  a  long  step  forward, 
and  in  the  Legislative  Councils  of  both  the  Provinces  of  Bengal 
and  Eastern  Bengal  the  Bengalis  find  themselves  in  a  minority, 
being  outnumbered  in  the  one  by  Biharis  and  Ooriyas,  and  in 
the  other  by  the  Mahommedans  of  Eastern  Bengal  and  the 
inhabitants  of  Assam.    As  matters  now  stand,  the  Bengalis  can 
never  exercise  in  either  province  that  influence  to  which  they 
consider  themselves  entitled  by  reason  of  their  numbers,  wealth, 
and  culture.     This  is  a  substantial  grievance  which  will  be  all 
the  more  keenly  felt  in  the  course  of  time,  as  the  representative 
character  of  the  Legislative  Councils  increases  and  with  it  the 
influence  which  these  assemblies  exercise  upon  the  conduct  of 
public  affairs.     There  is  therefore  only  too  much  reason  to  fear 
that,  instead  of  dying  down,  the  bitterness  of  feeling  will  become 
more  and  more  acute. 

14.  It  has  frequently  been  alleged  in  the  Press  that  the  Parti- 
tion is  the  root  cause  of  all  recent  troubles  in  India.    The  growth 

of  political  unrest  in  other  parts  of  the  country  and  notably  in  the 
Deccan  before  the  Partition  of  Bengal  took  place  disproves  that 
assertion,  and  we  need  not  ascribe  to  the  Partition  evils  which 
have  not  obviously  flowed  from  it.    It  is  certain,  however,  that 
it  is,  in  part  at  any  rate,  responsible  for  the  growing  estrange- 

ment  which   has   now   unfortunately  assumed   a   very  serious 
character  in  many  parts  of  the  country  between  Mahommedans 
and  Hindus.     We  are  not  without  hope  that  a  modification  of 
the  Partition,  which  we  now  propose,  will,  in  some  degree  at  any 
rate,  alleviate  this  most  regrettable  antagonism. 
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15.  To  sum  up,  the  results  anticipated  from  the  Partition  have 
not  been  altogether  realized,  and  the  scheme  as  designed  and 
executed  could  only  be  justified  by  success.      Although  much 
good  work  has  been  done  in  Eastern  Bengal  and  Assam,  and  the 
Mahommedans  of  that  Province  have  reaped  the  benefit  of  a 
sympathetic  administration  closely  in  touch  with  them,  those 
advantages  have  been  in  a  great  measure  counterbalanced  by 
the  violent  hostility  which  the  Partition  has  aroused  amongst 
the  Bengalis.     For  the  reasons  we  have  already  indicated,  we 
feel  bound  to  admit  that  the  Bengalis  are  labouring  under  a  sense 
of  real  injustice  which  we  believe  it  would  be  sound  policy  to 
remove  without  further  delay.     The  Durbar  of  December  next 
affords  a  unique  occasion  for  rectifying  what  is  regarded  by 
Bengalis  as  a  grievous  wrong. 

16.  Anxious  as  we  are  to  take  Bengali  feeling  into  account,  we 
cannot  overrate  the  importance  of  consulting  at  the  same  time 
the  interests  and  sentiments  of  the  Mahommedans  of  Eastern 
Bengal.     It  must  be  remembered  that  the  Mahommedans  of 
Eastern  Bengal  have  at  present  an  overwhelming  majority  in 
point  of  population,  and  that  if  the  Bengali-speaking  divisions 
were  amalgamated  on  the  lines  suggested  in  our  scheme,  the 
Mahommedans   would   still   be   in   a   position   of   approximate 
numerical  equality  with,  or  possibly  of  small  superiority  over,  the 
Hindus.     The  future   province   of   Bengal,   moreover,   will  be 
a  compact  territory  of  quite  moderate  extent.     The  Governor  in 
Council  will  have  ample  time  and  opportunity  to  study  the  needs 
of  the  various  communities  committed  to  his  charge.    Unlike  his 
predecessors,  he  will  have  a  great  advantage  in  that  he  will  find 
ready  to  hand  at  Dacca  a  second  capital,  with  all  the  conveniences 
of  ordinary  provincial  head- quarters.    He  will  reside  there  from 
time  to  time,  just  as  the  Lieutenant-Governor  of  the  United 
Provinces  frequently  resides  in  Lucknow,  and  he  will  in  this  way 
be  enabled  to  keep  in  close  touch  with  Mahommedan  sentiments 
and  interests.    It  must  also  be  borne  in  mind  that  the  interests 

of  the  Mahommedans  will  be  safeguarded  by  the  special  repre- 
sentation they  enjoy  in  the  Legislative  Councils  ;  while  as  regards 

representation  on  local  bodies  they  will  be  in  the  same  position 
as  at  present.     We  need  not  therefore  trouble  your  Lordship 
with  the  reasons  why  we  have  discarded  the  suggestion  that 
a  Chief  Commissionership,  or  a  semi-independent  Commissioner- 
ship  within  the  new  province,  might  be  created  at  Dacca. 

17.  We  regard  the  creation  of  a  Governorship  in  Council  of 
Bengal  as  a  very  important  feature  of  our  scheme.    It  is  by  no 
means  a  new  one.    The  question  of  the  creation  of  the  Governor- 

ship was  fully  discussed  in  1867  to  1868  by  the  Secretary  of  State 
and  the  Government  of  India,  and  a  Committee  was  formed, 
on  the  initiative  of  Sir  Stafford  Northcote,  to  consider  it  and 
that  of  the  transfer  of  the  capital  elsewhere.     In  the  somewhat 
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voluminous  correspondence  of  the  past  the  most  salient  points 
that  emerge  are  : — 

(i.)  That  a  Governorship  of  Bengal  would  not  be  compatible 
with  the  presence  in  Calcutta  of  the  Viceroy  and  the 
Government  of  India  ; 

(ii.)  That,  had  it  been  decided  to  create  a  Governorship  of 
Bengal,  the  question  of  the  transfer  of  the  capital  from 
Calcutta  would  have  been  taken  into  consideration ; 

(iii.)  That  although  a  majority  of  the  Governor-General's 
Council  and  the  Lieutenant- Governor  of  Bengal  (Sir 
William  Grey)  were  in  favour  of  the  creation  of  the 
Governorship,  Sir  John  Lawrence,  the  Governor- 
General,  was  opposed  to  the  proposal,  but  for  purposes 
of  better  administration  contemplated  the  institution  of 
a  Lieutenant- Governorship  of  Bihar  and  the  separation 
of  Assam  from  Bengal  under  a  Chief  Commissioner. 

Since  the  discussions  of  1867-8  considerable  and  very  im- 
portant changes  have  taken  place  in  the  constitutional  develop- 

ment of  Bengal.  That  Province  has  already  an  Executive  Council, 
and  the  only  change  that  would  therefore  be  necessary  for  the 
realization  of  this  part  of  our  scheme  is  that  the  Lieutenant- 
Go  vernorship  should  be  converted  into  a  Governorship.  Particular 
arguments  have  from  time  to  time  been  urged  against  the  appoint- 

ment of  a  Governor  from  England.  These  were  that  Bengal, 
more  than  any  other  province,  requires  the  head  of  the  Govern- 

ment to  possess  an  intimate  knowledge  of  India  and  of  the  Indian 
people,  and  that  a  statesman  or  politician  appointed  from  England 
without  previous  knowledge  of  India  would  in  no  part  of  the 
country  find  his  ignorance  a  greater  drawback  or  be  less  able  to 
cope  with  the  intricacies  of  an  exceedingly  complex  position. 

18.  We  have  no  wish  to  underrate  the  great  advantage  to  an 
Indian  administrator  of  an  intimate  knowledge  of  the  country 
and  of  the  people  he  is  to  govern.  At  the  same  time  actual 
experience  has  shown  that  a  Governor,  carefully  selected  and 
appointed  from  England  and  aided  by  a  Council,  can  successfully 
administer  a  large  Indian  province,  and  that  a  province  so 
administered  requires  less  supervision  on  the  part  of  the  Govern- 

ment of  India.  In  this  connexion  we  may  again  refer  to  the 
correspondence  of  1867-8  and  cite  two  of  the  arguments  em- 

ployed by  the  late  Sir  Henry  Maine,  when  discussing  the  question 
of  a  Council  form  of  Government  for  Bengal.  They  are  : — 

(i.)  That  the  system  in  Madras  and  Bombay  has  enabled 
a  series  of  men  of  no  conspicuous  ability  to  carry  on 
a  difficult  Government  for  a  century  with  success, 

(ii.)  That  the  concession  of  a  full  Governorship  to  Bengal  would 
have  a  good  effect  on  English  public  opinion,  which  would 
accordingly  cease  to  impose  on  the  Government  of  India  a 
responsibility  which  it  is  absolutely  impossible  to  discharge. 
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stra- 

•?"; 

In  view  of  the  great  difficulties  connected  with  the  adminisi 
tion  of  Bengal,  we  attach  the  highest  importance  to  these  argu- 

ments. We  are  also  convinced  that  nothing  short  of  a  full 
Governorship  would  satisfy  the  aspirations  of  the  Bengalis  and 
of  the  Mahommedans  in  Eastern  Bengal.  We  may  add  that,  as 
in  the  case  of  the  Governorships  of  Madras  and  Bombay,  the 
appointment  would  be  open  to  members  of  the  Indian  Civil 
Service,  although  no  doubt  in  practice  the  Governor  will  usually 
be  recruited  from  England. 

19.  On  the  other  hand  one  very  grave  and  obvious  objection 
has  been  raised  in  the  past  to  the  creation  of  a  Governorship  for 
Bengal,  which  we  should  fully  share,  were  it  not  disposed  of  by 
the  proposal   which   constitutes  the  keystone   of  our  scheme. 
Unquestionably  a  most  undesirable  situation  might  and  would 
quite  possibly  arise  if  a  Governor-General  of  India  and  a  Governor 
of  Bengal,  both  selected  from  the  ranks  of  English  public  men, 
were  to  reside  in  the  same  capital  and  be  liable  to  be  brought  in 
various  ways  into  regrettable  antagonism  or  rivalry.    This  indeed 
constitutes  yet  another,  and  in  our  opinion  very  cogent,  reason 
why  the  head- quarters  of  the  Government  of  India  should  be 
transferred  from  Calcutta  to  Delhi. 

20.  We  now  turn  to  the  proposal  to  create  a  Lieutenant- 
Governorship  in  Council  for  Bihar,  Chota    Nagpur,  and  Orissa. 
We  are  convinced  that  if  the  Governor  of  Bengal  is  to  do  justice 
to  the  territories  which  we  propose  to  assign  to  him,  and  to  safe- 

guard the  interests  of  the  Mahommedans  of  his  province,  Bihar 
and  Chota  Nagpur  must  be  dissociated  from  Bengal.     Quite 
apart,  however,  from  that  consideration,  we  are  satisfied  that  it 
is  in  the  highest  degree  desirable  to  give  the  Hindi-speaking 
people,  now  included  within  the  Province  of  Bengal,  a  separate 
administration.      These   people   have    hitherto    been   unequally 
yoked  with  the  Bengalis,  and  have  never,  therefore,  had  a  fair 
opportunity  for  development.    The  cry  of  Bihar  for  the  Biharis 
has  frequently  been  raised  in  connexion  with  the  conferment  of 
appointments,  an  excessive  number  of  offices  in  Bihar  having 
been  held  by  Bengalis.    The  Biharis  are  a  sturdy,  loyal  people, 
and  it  is  a  matter  of  common  knowledge  that,  although  they  have 
long  desired  separation  from  Bengal,  they  refrained  at  the  time 
of  the  Partition  from  asking  for  it,  because  they  did  not  wish  to 
join  the  Bengalis  in  opposition  to  Government.    There  has,  more- 

over, been  a  very  marked  awakening  in  Bihar  in  recent  years, 
and  a  strong  belief  has  grown  up  among  Biharis  that  Bihar  will 
never  develop  until  it  is  dissociated  from  Bengal.     That  belief 
will,  unless  a  remedy  he  found,  give  rise  to  agitation  in  the  near 
future,  and  the  present  is  an  admirable  opportunity  to  carry  out 
on  our  own  initiative  a  thoroughly  sound  and  much   desired 
change.     The  Ooriyas,  like  the  Biharis,  have  little  in  common 
with  the  Bengalis,  and  we  propose  to  leave  Orissa   (and   the 
Sambalpur  district)  with  Bihar  and  Chota  Nagpur.    We  believe 
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that  this  arrangement  will  well  accord  with  popular  sentiment  in 
Orissa,  and  will  be  welcome  to  Bihar  as  presenting  a  seaboard  to 
that  province.  We  need  hardly  add  that  we  have  considered 
various  alternatives,  such  as  the  making  over  of  Chota  Nagpur  or 
of  Orissa  to  the  Central  Provinces,  and  the  creation  of  a  Chief 

Commissionership  instead  of  a  Lieutenant-Governorship  for 
Bihar,  Chota  Nagpur,  and  Orissa,  but  none  of  them  seem  to  deserve 
more  than  passing  consideration,  and  we  have  therefore  refrained 
from  troubling  Your  Lordship  with  the  overwhelming  arguments 
against  them.  We  have  also  purposely  refrained  from  discussing 
in  this  dispatch  questions  of  subsidiary  importance  which  must 
demand  detailed  consideration  when  the  main  features  of  the 
scheme  are  sanctioned,  and  we  are  in  a  position  to  consult  the 
ocal  Governments  concerned. 

21.  We  now  pass  on  to  the  last  proposal,  viz.  to  restore  the 
ief  Commissionership  of  Assam.    This  would  be  merely  a  rever- 

sion to  the  policy  advocated  by  Sir  John  Lawrence  in  1867.    This 
part  of  India  is  still  in  a  backward  condition  and  more  fit  for 
administration  by  a  Chief  Commissioner  than  a  more  highly 
developed  form  of  government,  and  we  may  notice  that  this 
was  the  view  which  prevailed  in  1896-7,  when  the  question  of 
transferring  the  Chittagong  Division  and  the  Dacca  and  Mymen- 
singh  districts  to  Assam  were  first  discussed.    Events  of  the  past 
twelve  months  on  the  frontiers  of  Assam  and  Burma  have  clearly 
shown  the  necessity  of  having  the  north-east  frontier,  like  the 
north-west   frontier,    more   directly   under   the   control   of   the 
Government  of  India  and  removed  from  that  of  the  Local  Govern- 

ment.   We  may  add  that  we  do  not  anticipate  that  any  opposition 
will  be  raised  to  this  proposal,  which,  moreover,  forms  an  essential 
part  of  our  scheme. 

22.  We  will  now  give  a  rough  indication  of  the  cost  of  the 
scheme.     No  attempt  at  accuracy  is  possible,  because  we  have 
purposely  avoided  making  inquiries,  as  they  would  be  likely  to 
result  in  the  premature  disclosure  of  our  proposals.     The  cost 
of  the  transfer  to  Delhi  would  be  considerable.     We  cannot 
conceive,  however,  that  a  larger  sum  than  four  millions  sterling 
would  be  necessary,  and  within  that  figure  probably  could  be 

found  the  three  years'  interest  on  capital  which  would  have  to 
be  paid  till  the  necessary  works  and  buildings  were  completed. 

We  might  find  it  necessary  to  issue  a  '  City  of  Delhi '  Gold  Loan 
a*  3i  Per  cent,  guaranteed  by  the  Government  of  India,  the 
interest,  or  the  larger  part  of  the  interest,  on  this  loan  being 
eventually  obtainable  from  rents  and  taxes.    In  connexion  with 
a  general  enhancement  of  land  values,  which  would  ensue  at 
Delhi  as  a  result  of  the  transfer,  we  should  endeavour  to  secure 
some  part  of  the  increment  value,  which  at  Calcutta  has  gone 
into  the  pockets  of  the  landlords.     Other  assets  which  would 
form  a  set-off  to  the  expenditure  would  be  the  great  rise  of 
Government  land  at  Delhi  and  its  neighbourhood,  and  a  con- 
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siderable  amount  which  would  be  realized  on  the  sale  of  Govern- 
ment land  and  buildings  no  longer  required  at  Calcutta.  The 

proximity  of  Delhi  to  Simla  would  also  have  the  effect  of  reducing 
the  current  expenditure  involved  in  the  annual  move  to  and  from 
Simla.  The  actual  railway  journey  from  Calcutta  to  Simla  takes 
42  hours,  while  Delhi  can  be  reached  from  Simla  in  14  hours. 
Further,  inasmuch  as  the  Government  of  India  would  be  able 
to  stay  longer  in  Delhi  than  in  Calcutta,  the  cost  on  account  of 
hill  allowances  would  be  reduced.  We  should  also  add  that  many 
of  the  works  now  in  progress  at  Delhi  in  connexion  with  the 
construction  of  roads  and  railways  and  the  provision  of  electricity 
and  water  for  the  Durbar,  and  upon  which  considerable  expendi- 

ture has  been  incurred,  will  be  of  appreciable  value  to  the  Govern- 
ment of  India  as  permanent  works  when  the  transfer  is  made. 

23.  As  regards  the  remaining  proposals,  the  recurring  expendi- 
ture will  be  that  involved  in  the  creation  of  a  Governorship  for 

Bengal  and  a  Chief  Commissionership  for  Assam.    The  pay  and 
allowances,  taken  together,  of  the  Lieutenant-Governor  of  Bengal 
already  exceed  the  pay  of  a  Governor  of  Madras  or  Bombay,  and 
the  increase  in  expenditure  when  a  Governor  is  appointed  would 
not,  we  think,  be  much  beyond  that  required  for  the  support  of 
a  bodyguard  and  a  band.    Considerable  initial  expenditure  would 
be  required  in  connexion  with  the  acquisition  of  land  and  the 
construction  of  buildings   for  the  new  capital  of  Bihar,  and, 
judging  from  the  experience  gained  in  connexion  with  Dacca,  we 
may  assume  that  this  will  amount  to  about  50  or  60  lakhs.    Some 
further  initial  expenditure  would  be  necessary  in  connexion  with 
the  summer  head- quarters,  wherever  these  may  be  fixed. 

24.  Before  concluding  this  dispatch  we  venture  to  say  a  few 
words  as  regards  the  need  for  a  very  early  decision  on  the  pro- 

posals we  have  put  forward  for  Your  Lordship's  consideration. 
It  is  manifest  that,  if  the  transfer  of  the  capital  is  to  be  given 
effect  to,  the  question  becomes  more  difficult  the  longer  it  remains 
unsolved.     The  experience  of  the  last  two  sessions  has  shown 
that  the  present  Council  Chamber  in  Government  House,  Calcutta, 
fails  totally  to  meet  the  needs  of  the  enlarged  Imperial  Legislative 
Council,  and  the  proposal  to  acquire  a  site  and  to  construcl 
a  Council  Chamber  is  already  under  discussion.     Once  a 
Council  Chamber  is  built,  the  position  of  Calcutta  as  the  capil 
of   India  will  be  further  strengthened  and  consolidated  ;    and, 
though  we  are  convinced  that  a  transfer  will  in  any  case  eventual!] 
have  to  be  made,  it  will  then  be  attended  by  much  greater  difficull 
and  still  further  expense.    Similarly,  if  some  modification  of  th< 
Partition  is,  as  we  believe,  desirable,  the  sooner  it  is  effected  th( 
better,  but  we  do  not  see  how  it  can  be  safely  effected  with  du* 
regard  for  the  dignity  of  Government  as  well  as  for  the  public 
opinion  of  the  rest  of  India  and  more  especially  for  Mahommedan 
sentiment,  except  as  part  of  the  larger  scheme  we  have  outlined. 
In  the  event  of  these  far-reaching  proposals  being  sanctioned  by 
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His  Majesty's  Government,  as  we  trust  may  be  the  case,  we  are 
of  opinion  that  the  presence  of  His  Majesty  the  King-Emperor 
at  Delhi  would  offer  a  unique  opportunity  for  a  pronouncement 
of  one  of  the  most  weighty  decisions  ever  taken  since  the  establish- 

ment of  British  rule  in  India.  The  other  two  proposals  embodied 
in  our  scheme  are  not  of  such  great  urgency  but  are  consequen- 

'ially  essential  and  in  themselves  of  great  importance.  Half leasures  will  be  of  no  avail,  and  whatever  is  to  be  done  should 
>e  done  so  as  to  make  a  final  settlement  and  to  satisfy  the  claims 
>f  all  concerned.  The  scheme  which  we  have  ventured  to  com- 

lend  to  Your  Lordship's  favourable  consideration  is  not  put 
forward  with  any  spirit  of  opportunism,  but  in  the  belief  that 
jtion  on  the  lines  proposed  will  be  a  bold  stroke  of  statesmanship 

which  would  give  unprecedented  satisfaction  and  will  for  ever 
associate  so  unique  an  event  as  the  visit  of  the  reigning  Sovereign 
to  his  Indian  dominions  with  a  new  era  in  the  history  of  India. 

25.  Should  the  above  scheme  meet  with  the  approval  of  your 

Lordship  and  His  Majesty's  Government,  we  would  propose  that 
the  King-Emperor  should  announce  at  the  Durbar  the  transfer 
of  the  capital  from  Calcutta  to  Delhi  and  simultaneously,  and  as 
a  consequence  of  that  transfer,  the  creation  at  an  early  date  of 
a  Governorship  in  Council  for  Bengal  and  of  a  new  Lieutenant- 
Governorship  in  Council  for  Bihar,  Chota  Nagpur,  and  Orissa, 
with  such  administrative  changes  and  redistribution  of  boun- 

daries as  the  Governor- General  in  Council  would  in  due  course 
determine  with  a  view  to  removing  any  legitimate  causes  for 
dissatisfaction  arising  out  of  the  Partition  of  1905.    The  formula 
of  such  a  pronouncement  could  be  defined  after  general  sanction 
had  been  given  to  the  scheme.    This  sanction  we  now  have  the 
honour  to  solicit  from  Your  Lordship. 

26.  We  should  thus  be  able  after  the  Durbar  to  discuss  in  detail 
with  local  and  other  authorities  the  best  method  of  carrying  out 
a  modification  of  Bengal  on  such  broad  and  comprehensive  lines 
as  to  form  a  settlement  that  shall  be  final  and  satisfactory  to  all. 

We  have  the  honour  to  be, 
My  Lord  Marquess, 

Your  Lordship's  most  obedient  humble  Servants, 
HARDINGE  OP  PENSHURST. 
O'M.  CREAGH. 
GUY  FLEETWOOD  WILSON. 
J.  L.  JENKINS. 
K.  W.  CARLYLE. 
H.  BUTLER. 
SYED  ALI  IMAM. 
W.  H.  CLARK. 
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No.  5 

To  His  Excellency  the  Right  Honourable  The  Governor- 
General  of  India  in  Council. 

(Secret.)  India  Office,  London, 
My  Lord,  ist  November,  1911. 

I  have  received  Your  Excellency's  dispatch,  dated  the 
25th  August  last  and  issued  in  the  Home  Department,  and 
I  have  considered  it  in  Council  with  the  attention  due  to  the 

importance  of  its  subject. 
2.  In  the  first  place  you  propose  to  transfer  from  Calcutta  to 

Delhi  the  seat  of  the  Government  of  India,  a  momentous  change 
which  in  your  opinion  can  be  advocated  on  its  intrinsic  merits, 
and  apart  from  the  considerations  which  are  discussed  in  the  later 
passages  of  your  dispatch.    You  point  out  with  truth  that  many 
of  the  circumstances  which  explain  the  selection  of  Fort  William 
in  the  second  half  of  the  eighteenth  century  as  the  head-quarters 
of  the  East  India  Company  cannot  now  be  adduced  as  arguments 
for  the  permanent  retention  of  Calcutta  as  the  capital  of  British 
India  ;   while  certain  new  conditions  and  developments  seem  to 
point  positively  towards  the  removal  of  the  Central  Government 
to  another  position.    Such  a  suggestion  is  not  entirely  novel,  since 
it  has  often  been  asked  whether  the  inconvenience  and  cost  of  an 
annual  migration  to  the  Hills  could  not  be  avoided  by  founding 
a  new  official  capital  at  some  place  in  which  Europeans  could 
reside  healthfully  and  work  efficiently  throughout  the  whole  year. 
You  regard  any  such  solution  as  impracticable,  in  my  judgement 
rightly  ;    and  you  proceed  to  describe  in  favourable  terms  the 
purely  material  claims  of  Delhi  for  approval  as  the  new  centre  of 
Government.     There  would  be  undoubted  advantage  both  in 
a  longer  sojourn  at  the  capital  than  is  at  present  advisable,  and 
in  the  shorter  journey  to  and  from  Simla  when  the  yearly  transfer 
has  to  be  made  ;   while  weight  may  properly  be  attached  to  the 
central  situation  of  Delhi  and  to  its  fortunate  position  as  a  great 
railway  junction.    As  you  point  out,  these  facts  of  themselves 
ensure  not  a  few  administrative  advantages,  and  I  am  not  dis- 

posed to  attach  serious  importance  to  the  removal  of  the  Depart- 
ment of  Commerce  and  Industry  from  a  busy  centre  like  Calcutta ; 

for  any  official  disadvantage  due  to  this  cause  should  be  counter- 
balanced by  the  gain  of  a  wider  outlook  upon  the  commercial 

activities  of  India  as  a  whole. 

3.  From  the  historical  standpoint,  to  which  you  justly  draw 
attention,  impressive  reasons  in  support  of  the  transfer  can  not 
less  easily  be  advanced.    Not  only  do  the  ancient  walls  of  Delhi 
enshrine  an  Imperial  tradition  comparable  with  that  of  Constanti- 

nople, or  with  that  of  Rome  itself,  but  the  near  neighbourhood 
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of  the  existing  City  formed  the  theatre  for  some  most  notable 
scenes  in  the  old-time  drama  of  Hindu  history,  celebrated  in  the 
vast  treasure-house  of  national  epic  verse.  To  the  races  of  India, 
for  whom  the  legends  and  records  of  the  past  are  charged  with 
so  intense  a  meaning,  this  resumption  by  the  Paramount  Power 
of  the  seat  of  venerable  Empire  should  at  once  enforce  the 
continuity  and  promise  the  permanency  of  British  sovereign  rule 
over  the  length  and  breadth  of  the  country.  Historical  reasons  will 
thus  prove  to  be  political  reasons  of  deep  importance  and  of  real 
value  in  favour  of  the  proposed  change.  I  share,  too,  your  belief 
that  the  Ruling  Chiefs  as  a  body  will  favour  the  policy  and  give 
to  it  their  hearty  adhesion. 

4.  But,  however  solid  may  be  the  material  advantages  which 
you  enumerate,  and  however  warm  the  anticipated  response  from 
Indian  sentiment,  it  may  be  questioned  whether  we  should  venture 
to  contemplate  so  abrupt  a  departure  from  the  traditions  of 
British  government,  and  so  complete  a  dislocation  of  settled 
official  habits,  if  we  were  able  to  regard  with  absolute  satisfaction 
the  position  as  it  exists  at  Calcutta. 

5.  Your  Excellency  is  not  unaware  that  for  some  time  past 
I  have  appreciated  the  special  difficulties  arising  from  the  colloca- 

tion of  the  Government  of  India  and  the  Government  of  Bengal 
in  the  same  head -quarters.     The  arrangement,  as  you  frankly 
describe  it,  is  a  bad  one  for  both  Governments,  and  the  Viceroy 
for  the  time  being  is  inevitably  faced  by  this  dilemma,  that  either 
he  must  become  Governor-in-chief  of  Bengal  in  a  unique  sense,  or 
he  must  consent  to  be  saddled  by  public  opinion  both  in  India 
and  at  home  with  direct  liability  for  acts  of  administration  or 
policy  over  which  he  only  exercises  in  fact  the  general  control  of 
a  Supreme  Government.     The  Local  Government,  on  the  other 
hand,  necessarily  suffers  from  losing  some  part  of  the  sense  of 
responsibility  rightly  attaching  to  it  as  to  other  similar  adminis- 

trations.   It  involves  no  imputation  either  upon  Your  Excellency's 
Government,  or  upon  the  distinguished  public  servants  who  have 
carried  on  the  Government  of  Bengal,  to  pronounce  the  system 
radically  an  unsound  one. 

6.  It  might,  indeed,  have  been  thought  possible  to  correct  this 
anomaly  with  less  disturbance  of  present  conditions,  by  retaining 
Calcutta  as  the  central  seat  of  Government,  under  the  immediate 
control  of  the  Viceroy,  and  transferring  the  Government  of  Bengal 
elsewhere.    But  two  considerations  appear  to  forbid  the  adoption 
of  such  a  course.    In  the  first  place  it  is  doubtful  whether  the 
arbitrary  creation  of  an  artificial  boundary  could  in  practice 
cause  Calcutta,  so  long  the  capital  of  Western  Bengal,  to  cease 
altogether  to  be  a  Bengali  city  in  the  fullest  sense.    Again,  the 
experiment  of  turning  the  second  city  of  the  British  Empire  into 
an  Imperial  enclave  would  be  certain  to  cast  a  new  and  altogether 
undue   burden   upon   the   shoulders   of   the   Governor-General, 



462  GOVERNMENT   OF   INDIA 

however  freely  the  actual  work  of  administration  might  be 
delegated  to  subordinate  officials.  It  is  true  that  Washington, 
during  the  century  since  it  became  the  capital  of  the  United 
States,  has  grown  into  a  large  and  wealthy  city,  with  industries 
on  a  considerable  scale  ;  but  even  now  it  possesses  less  than 
a  third  of  the  population  of  Calcutta  ;  while  Ottawa  and  the  new 
Australian  foundation  of  Yass-Canberra  are  likely  to  continue 
mainly  as  political  capitals.  Such  a  solution  may  therefore  be 
dismissed,  while  no  parallel  difficulties  need  be  dreaded  if  Delhi  and 
its  surroundings  are  placed  directly  under  the  Government  of  India. 

7.  I  am  glad  to  observe  that  you  have  not  underrated  the 
objections  to  the  transfer  which  are  likely  to  be  entertained  in 
some   quarters.     The   compensation   which   will   be   offered  to 
Bengali  sentiment  by  other  of  your  interdependent  proposals  is 
in  my  opinion  fully  adequate,  and  I  do  not  think  it  necessary  to 
dwell  further  on  this  aspect  of  the  change.     But  it  cannot  be 
supposed  that  the  European  community  of  Calcutta,  particularly 
the  commercial  section,  can  regard  it  without  some  feelings  of 
chagrin  and  disappointment  in  their  capacity  as  citizens.     But 
you  may  rely,  I  am  certain,  upon  their  wider  patriotism,  and  upon 
their  willingness  to  subordinate  local  and  personal  considerations 
to  those  which  concern  the  general  good  of  India.    Nor,  on  full 
reflection,  need  they  fear  any  seriously  untoward  consequences. 
The  city  will  remain  the  seat  of  a  most  prominent  and  influential 
Government.     I  see  no  reason  why  it  should  suffer  in  material 
prosperity,  retaining  as  it  will  not  merely  an  almost  universal 
commerce,  but  the  practical  monopoly  in  more  than  one  branch 
of  trade.     And  from  the  standpoint  of  sentiment,  nothing  can 
ever  deprive  Calcutta  of  her  association  with  a  century  and 
a  half  of  British  government,  signalized  by  many  great  events, 
and  adorned  by  the  famous  roll  of  those  who  have  preceded 
Your  Excellency  in  the  office  of  Governor- General.    Such  a  history 
is  a  perpetual  possession,  and  it  will  guide  the  steps  of  all  travellers 
to  Calcutta  not  less  certainly  than  has  the  presence  of  the  Supreme 
Government  in  the  past. 

8.  In  view  of  this  change  it  is  your  desire  that  a  Governorship 
in  Council  should  be  constituted  for  Bengal.     You  remind  me 
that  the  possibility  of  such  a  creation  was  fully  discussed  in  the 
years  1867  and  1868,  although  divergent  opinions  were  expressed 
by  the  different  authorities  of  that  day,  and  no  steps  were  in  fact 
taken.    One  of  the  principal  objections  felt  then,  as  now,  to  the 
proposition  taken  by  itself,  hinged  on  the  difficulty  of  planting 
such  an  administration  in  Calcutta  side  by  side  with  that  of  the 
Government  of  India.     The  criticism  is  valid,  but  it  would  be 
silenced  by  the  transfer  of  the  capital  to  Delhi.     I  note  with 
general  agreement  your  observations  upon  the  probable  appoint- 

ment in  ordinary  circumstances  of  a  statesman  or  administrator 
from  the  United  Kingdom  to  the  Governorship  of  Bengal,  while 
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concurring  that  the  appointment,  like  other  great  Governorships, 
would  be  open  to  members  of  the  Indian  Civil  Service  whenever 
it  might  be  desirable  to  seek  for  an  occupant  among  their  ranks. 
I  also  share  your  conviction  that  no  lower  grade  of  administration 
would  be  held  in  the  altered  conditions  to  satisfy  the  reasonable 
aspirations  either  of  Hindus  or  of  Mohammedans  for  the  reputa- 

tion and  status  of  Bengal  among  the  great  divisions  of  India. 

9.  In  considering  the  area  which  the  Governor  of  a  new  Bengal 
should  be  called  upon  to  administer,  it  is  not  necessary  to  recall 
at  length  the  steps  which  led  up  to  the  partition  of  the  former 
Presidency,  or  to  engage  in  detailed  examination  of  its  results. 
It  is  universally  admitted  that  up  to  the  year  1905  the  task 
which  the  Lieutenant- Governor  of  Bengal  and  his  subordinates 
had  to  perform,  having  regard  to  the  extent  of  the  Presidency, 
to  its  population,  and  the  difficulties  of  communication  in  many 
districts,  was  one  with  which  no  energy  or  capacity  could  com- 

pletely cope.  It  is  equally  certain  that  the  provincial  centre  of 
gravity  was  unduly  diverted  to  the  western  portion  of  the  area, 
and  to  Calcutta  itself ;  with  the  result  that  the  Mohammedan 
community  of  Eastern  Bengal  were  unintentionally  deprived  of 
an  adequate  share  of  consideration  and  attention.  Such  a  state 
of  affairs  was  not  likely  to  agitate  public  opinion  on  this  side  of 
the  water ;  the  name  of  Dacca,  once  so  familiar  to  British  ears, 
had  become  almost  unknown  to  them.  A  rearrangement  of 
administration  at  the  instance  of  the  Government  of  India  was 
therefore  almost  imperative  ;  but  the  plan  that  was  ultimately 
adopted,  while  effecting  some  beneficial  changes  in  Eastern  Bengal, 
and  offering  relief  to  the  overladen  Government,  produced  conse- 

quences in  relation  to  the  Bengali  population  which  you  depict 
with  accuracy  and  fairness.  History  teaches  us  that  it  has 
sometimes  been  found  necessary  to  ignore  local  sentiment,  or  to 
override  racial  prejudice,  in  the  interest  of  sound  administration, 
or  in  order  to  establish  an  ethical  or  political  principle.  But  even 
where  indisputable  justification  can  be  claimed,  such  an  exercise 
of  authority  is  almost  always  regrettable  in  itself  ;  and  it  will 
often  be  wise  to  grasp  an  opportunity  of  assuaging  the  resentment 
which  has  been  aroused,  where  this  can  be  done  without  practical 
detriment  to  order  and  good  government.  You  point  out,  more- 

over, that  in  this  case  the  grievance  is  not  only  one  of  sentiment, 
but  that  in  connexion  with  the  Legislative  Councils  the  Bengali 
population  is  subjected  to  practical  disabilities  which  demand 

and  merit  some  redress.  In  Your  Excellency's  opinion  the  desired 
objects  can  properly  be  achieved  by  re-uniting  the  five  Bengali- 
speaking  divisions,  of  the  Presidency,  Burdwan,  Dacca,  Rajshahi, 
and  Chittagong  into  the  new  Presidency  to  be  for  the  future 
administered  by  the  Governor  of  Bengal  in  Council. 

10.  At  the  same  time  you  lay  deserved  stress  on  the  importance 
of  giving  no  ground  for  apprehension  to  the  Mohammedans  of 
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Eastern  Bengal  lest  their  interests  should  be  injuriously  affected 
by  the  intended  alteration.  In  common  with  others  of  their  faith, 
they  would  presumably  regard  with  satisfaction  the  re-erection 
of  Delhi  as  the  capital  of  India  ;  but  they  would  be  primarily 
concerned  with  the  local  aspect  of  the  proposals.  It  is  evident 
that  in  delimiting  the  new  Presidency  care  is  needed  to  see  that 
the  balance  of  the  different  populations,  though  it  could  not 
remain  throughout  the  entire  area  as  it  stands  at  present  in 
Eastern  Bengal  and  Assam,  is  not  unduly  disturbed  ;  and,  as  you 
point  out,  the  special  representation  on  the  Legislative  Councils 
which  is  enjoyed  by  the  Mohammedans  supplies  them  with 
a  distinct  safeguard  in  this  respect.  I  attach,  however,  no  little 
importance  to  the  proposal  that  the  Governor  of  Bengal  should 
regard  Dacca  as  his  second  capital,  with  full  claims  on  his  regular 
attention,  and  his  residence  for  an  appreciable  part  of  the  year. 
The  arrangements  which  have  been  made  there  for  the  adminis- 

tration of  the  existing  Lieutenant- Governor  will  thus  not  merely 
be  utilised,  but  will  serve  a  valuable  purpose  which  it  would 
have  been  difficult  to  secure  had  proposals  similar  to  those  which 

you  now  make  been  put  forward  when  the  old  Bengal  was  un- 
divided. In  these  circumstances  I  consider  that  you  are  right 

not  to  make  any  suggestion  for  a  Commissionership  at  Dacca 
analogous  to  that  existing  in  Sind  in  the  Presidency  of  Bombay. 

II.  Your  next  proposition  involves  the  creation  of  a  Lieutenant- 
Governorship  in  Council  for  Bihar,  Chota  Nagpur,  and  Orissa. 
I  observe  that  you  have  considered  and  dismissed  a  number  of 
alternative  suggestions  for  dealing  with  these  three  important 
and  interesting  divisions.  Some  of  these  schemes,  as  Your 
Excellency  is  aware,  have  at  different  times  been  the  subjects 
of  discussion  when  a  rearrangement  of  boundaries  has  been 
contemplated  ;  and  I  refrain  from  commenting  on  any  of  them 
at  this  moment,  holding,  as  I  do,  that  you  have  offered  the 
plainest  and  most  reasonable  solution,  if  any  substantial  change 
is  to  be  made  at  all.  The  three  sub-provinces  above  named,  while 
differing  inter  se  in  some  marked  features,  are  alike  loosely  con- 

nected with  Bengal  proper,  and  their  complete  administrative 
severance  would  involve  no  hardship  to  the  Presidency.  You 
describe  the  desire  of  the  hardy  and  law-abiding  inhabitants  of 
Bihar  for  a  clearer  expression  of  their  local  individuality,  differing 
from  the  Bengalis  as  they  largely  do  in  origin,  in  language,  in 
proclivities,  and  in  the  nature  of  the  soil  they  cultivate.  Orissa, 
again,  with  its  variety  of  races  and  physical  conditions,  with  its 
considerable  seaboard,  invested  with  a  peculiar  sanctity  of 
religious  tradition,  prefers  a  code  of  land  legislation  founded  on 
a  system  of  tenure  differing  in  the  main  from  those  both  of  Bengal 
and  of  the  Central  Provinces,  and  has  long  felt  uneasiness  at 
a  possible  loss  of  identity  as  a  distinct  community.  The  highlands 
of  Chota  Nagpur,  far  less  densely  populated  than  Bengal,  and 
containing  a  large  aboriginal  element,  also  possess  ancestral  and 
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historical  claims  for  separate  treatment  in  various  respects.  These 
three  sub-provinces,  with  their  combined  population  of  some 
thirty-five  millions,  would  form  a  charge  well  within  the  compass 
of  a  Lieutenant-Governorship  ;  and  it  may  be  assumed  that  the 
controlling  officer  would  be  able  to  bestow  continuous  care  and 
attention  upon  each  of  the  divisions  within  his  area. 

12.  The  concluding  suggestion  which  you  put  forward  is  that 
the  Chief  Commissionership  of  Assam  should  be  revived.  I  attach 
weight  to  your  argument  that  the  political  conditions  on  the 
north-eastern  frontier  of  India  render  it  desirable  that  like  the 
North- West  it  should  be  the  immediate  concern  of  Your  Excel- 

lency's Government,  rather  than  of  a  local  administration  ;   and 
I  note  your  belief,  which  I  trust  may  prove  to  be  well  founded, 
that  the  inhabitants  of  this  Province,  of  first-rate  importance  in 
industry  and  commerce,  are  not  likely  to  offer  any  opposition 
to  the  change.    On  the  contrary,  they  may  be  disposed  to  welcome 
it,  since  I  am  confident  that  the  Supreme  Government  would 
assiduously  preserve  all  local  interests,   either  material  or  of 
sentiment,    from   any   possible   detriment   attributable   to   the 
altered  system. 

13.  I  make  no  complaint  of  the  fact  that  Your  Excellency  is 
unable  at  this  stage  to  present  for  sanction  a  close  estimate  of 
the  cost  which  is  likely  to  be  incurred  in  respect  of  the  various 
proposals  included  in  your  Despatch,  either  by  way  of  initial 
or  of  recurring  expenditure.    You  have  only  found  it  possible  to 
name  the  round  sum  of  four  millions  sterling,  which  you  regard 
as  the  outside  figure  of  cost  which  could  be  incurred  by  the 
transfer  to  Delhi,  and  you  indicate  your  opinion  that  this  amount 
might  be  raised  by  a  special  Gold  Loan.    I  agree  that  it  was  not 
possible  for  you,  in  the  special  circumstances  of  the  case,  to 
undertake  the  investigations  which  would  have  been  necessary 
before  you  could  submit  even  a  general  estimate  of  expenditure 
either  at  Delhi  or  in  relation  to  the  Governorship  of  Bengal,  to 
the  Lieutenant-Governorship  of  the  new  United  Provinces,  or 
to  the  Chief  Commissionership  of  Assam.    This  being  so,  I  refrain 
for  the  present  from  making  any  observations  on  this  part  of  the 
subject,  merely  stating  my  general  conviction  that  Your  Excel- 

lency is  fully  alive  to  the  magnitude  of  the  proposed  operations, 
and  to  the  necessity  for  thoughtful  preparation  and  continuous 
vigilance  in  order  that  the  expenditure,  which  must  necessarily 
be  so  large,  may  be  conducted  with  no  tinge  of  wastefulness  ; 
and  as  regards  the  particular  case  of  Delhi,  assuring  you  that  my 
full  sympathy  will  be  extended  to  any  efforts  you  may  make  to 
prevent  holding-up  against  Government  of  land  which  you  may 
find  it  necessary  to  secure  for  public  purposes. 

14.  I  find  myself  in  general  agreement  with  Your  Excellency 
when  you  state  that  if  this  policy  is  to  be  approved,  it  is  imperative 
to  avoid  delay  in  carrying  it  into  effect.    You  give  substantial 
1691  H  h 
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reasons  for  this  opinion,  both  on  administrative  and  economical 
grounds,  and  though  a  number  of  details  remain  for  settlement, 
many  of  which  must  demand  careful  examination  and  consulta- 

tion, while  some  may  awaken  differences  of  opinion,  it  is  possible 
now  to  pronounce  a  definite  opinion  upon  the  broad  features  of 
the  scheme.  Eegarding  it  as  a  whole,  and  appreciating  the 
balance  sought  to  be  maintained  between  the  different  races, 
classes,  and  interests  likely  to  be  affected,  I  cannot  recall  in 
history,  nor  can  I  picture  in  any  portion  of  the  civilized  world  as 
it  now  exists,  a  series  of  administrative  changes  of  so  wide  a  scope 
culminating  in  the  transfer  of  the  main  seat  of  Government, 
carried  out,  as  I  believe  the  future  will  prove,  with  so  little 
detriment  to  any  class  of  the  community,  while  satisfying  the 
historic  sense  of  millions,  aiding  the  general  work  of  Government, 
and  removing  the  deeply-felt  grievance  of  many.  I  therefore 
give  my  general  sanction  to  your  proposals,  and  I  share  in  your 
belief  that  the  transfer  of  the  Capital,  and  the  concomitant 
features  of  the  scheme  form  a  subject  worthy  of  announcement 
by  the  King-Emperor  in  person  on  the  unique  and  eagerly- 
anticipated  occasion  at  Delhi.  I  am  commanded  to  inform  you 
that  at  the  Durbar  on  the  I2th  of  December  His  Imperial  Majesty 
will  be  pleased  to  declare  that  Delhi  will  become  the  capital  city 
of  India,  that  a  Governor  in  Council  will  be  appointed  for  Bengal, 
a  Lieutenant-Governor  in  Council  for  Bihar,  Chota  Nagpur,  and 
Orissa,  and  a  Chief  Commissioner  for  the  Province  of  Assam. 

I  have  the  honour  to  be, 
My  Lord, 

Your  Lordship's  most  obedient  humble  servant, 
CREWE. 
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ANNOUNCEMENTS  MADE  AT  THE 
CORONATION  DURBAR 

No.l 

ANNOUNCEMENT  OF  HIS  MAJESTY  THE 
KING-EMPEROR 

IT  is  with  genuine  feelings  of  thankfulness  and  satisfaction 
that  I  stand  here  to-day  among  you.  This  year  has  been  to  the 
Queen-Empress  and  myself  one  of  many  great  ceremonies  and 
of  an  unusual  though  happy  burden  of  toil.  But  in  spite  of  time 
and  distance,  the  grateful  recollections  of  our  last  visit  to  India 
have  drawn  us  again  to  the  land  which  we  then  learned  to  love, 
and  we  started  with  bright  hopes  on  our  long  journey  to  revisit 
the  country  in  which  we  had  already  met  the  kindness  of  a  home. 

In  doing  so  I  have  fulfilled  the  wish  expressed  in  my  message 
of  last  July,  to  announce  to  you  in  person  my  Coronation,  cele- 

brated on  the  22nd  of  June  in  Westminster  Abbey,  when  by  the 
Grace  of  God  the  Crown  of  my  Forefathers  was  placed  on  my 
head  with  solemn  form  and  ancient  ceremony. 

By  my  presence  with  the  Queen-Empress  I  am  also  anxious  to 
show  our  affection  for  the  loyal  Princes  and  faithful  Peoples  of 
India,  and  how  dear  to  our  hearts  is  the  welfare  and  happiness 
of  the  Indian  Empire. 

It  was,  moreover,  my  desire  that  those  who  could  not  be 
present  at  the  solemnity  of  the  Coronation  should  have  the 
opportunity  of  taking  part  in  its  commemoration  at  Delhi. 

It  is  a  sincere  pleasure  and  gratification  to  myself  and  the 
Queen-Empress  to  behold  this  vast  assemblage  and  in  it  my 
Governors  and  trusty  officials,  my  great  Princes,  the  representa- 

tives of  the  Peoples,  and  deputations  from  the  Military  Forces  of 
my  Indian  Dominions. 

I  shall  receive  in  person  with  heartfelt  satisfaction  the  homage 
and  allegiance  which  they  loyally  desire  to  render. 

I  am  deeply  impressed  with  the  thought  that  a  spirit  of  sym- 
pathy and  affectionate  goodwill  unites  Princes  and  people  with 

me  on  this  historic  occasion. 
In  token  of  these  sentiments  I  have  decided  to  commemorate 

the  event  of  my  Coronation  by  certain  marks  of  my  especial 

H  h  2 
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favour  and  consideration,  and  these  I  will  later  on  to-day  cause 
to  be  announced  by  my  Governor-General  to  this  assembly. 

Finally  I  rejoice  to  have  this  opportunity  of  renewing  in  my 
own  person  those  assurances  which  have  been  given  you  by  my 
revered  predecessors  of  the  maintenance  of  your  rights  and 
privileges  and  of  my  earnest  concern  for  your  welfare,  peace,  and 
contentment. 

May  the  Divine  favour  of  Providence  watch  over  my  People 
and  assist  me  in  my  utmost  endeavour  to  promote  their  happiness 
and  prosperity. 

To  all  present,  feudatories  and  subjects,  I  tender  Our  loving 
greeting. 

No.  2 

ANNOUNCEMENTS  BY  THE  GOVERNOR-GENERAL  OF 
INDIA  ON  BEHALF  OF  HIS  MAJESTY  THE  KING- 
EMPEROR 

'  To  all  to  whom  these  presents  may  come. 
1  By  the  command  of  His  Most  Excellent  Majesty  George  the 

Fifth,  by  the  grace  of  God  King  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  and  of  the  British  Dominions  beyond  the 

Seas,  Defender  of  the  Faith,  Emperor  of  India,  I,  His  Governor- 
General,  do  hereby  declare  and  notify  the  grants,  concessions, 
reliefs,  and  benefactions  which  His  Imperial  Majesty  has  been 
graciously  pleased  to  bestow  upon  this  glorious  and  memorable 
occasion. 

'  Humbly  and  dutifully  submissive  to  His  Most  Gracious 
Majesty's  will  and  pleasure,  the  Government  of  India  have 
resolved,  with  the  approval  of  His  Imperial  Majesty's  Secretary 
of  State,  to  acknowledge  the  predominant  claims  of  educational 
advancement  on  the  resources  of  the  Indian  Empire,  and  have 
decided  in  recognition  of  a  very  commendable  demand  to  set 
themselves  to  making  education  in  India  as  accessible  and  wide 
as  possible.  With  this  purpose  they  propose  to  devote  at  once 
50  lakhs  to  the  promotion  of  truly  popular  education,  and  it  is 
the  firm  intention  of  Government  to  add  to  the  grant  now 
announced  further  grants  in  future  years  on  a  generous  scale. 

'  Graciously  recognizing  the  signal  and  faithful  services  of  His 
forces  by  land  and  sea,  the  King-Emperor  has  charged  me  to 

announce  the  award  of  half  a  month's  pay  of  rank  to  all  non- commissioned officers  and  men  and  reservists  both  of  His  British 

Army  in  India  and  His  Indian  Army,  to  the  equivalent  ranks 
of  the  Royal  Indian  Marine,  and  to  all  permanent  employes  of 
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departmental  or  non-combatant  establishments  paid  from  tlie 
military  estimates  whose  pay  may  not  exceed  the  sum  of  Rs.  50 
monthly. 

'  Furthermore  His  Imperial  Majesty  has  been  graciously 
pleased  to  ordain  that  from  henceforth  the  loyal  Native  officers, 
men,  and  reservists  of  His  Indian  Army  shall  be  eligible  for  the 
grant  of  the  Victoria  Cross  for  valour ;  that  membership  of 
the  Order  of  British  India  shall  be  increased  during  the  decade 

following  this  His  Imperial  Majesty's  Coronation  Durbar  by 
52  appointments  in  the  First  Class,  and  by  100  appointments  in 
the  Second  Class,  and  that  in  mark  of  these  historic  ceremonies 
15  new  appointments  in  the  First  Class  and  19  new  appointments 
in  the  Second  Class  shall  forthwith  be  made  ;  that  from  hence- 

forth Indian  officers  of  the  Frontier  Militia  Corps  and  the  Military 
Police  shall  be  deemed  eligible  for  admission  to  the  aforesaid 
Order  ;  that  special  grants  of  land  or  assignments  or  remissions 
of  land  revenue,  as  the  case  may  be,  shall  now  be  conferred  on 

certain  Native  officers  of  His  Imperial  Majesty's  Indian  Army 
who  may  be  distinguished  for  long  and  honourable  service ;  and 
that  the  special  allowances  now  assigned  for  three  years  only 
to  the  widows  of  the  deceased  members  of  the  Indian  Order  of 
Merit  shall,  with  effect  from  the  date  of  this  Durbar,  hereafter  be 
continued  to  all  such  widows  until  death  or  re-marriage. 

'  Graciously  appreciating  the  devoted  and  successful  labours 
of  His  Civil  Services  His  Imperial  Majesty  has  commanded  me  to 

declare  the  grant  of  half  a  month's  pay  to  all  permanent  servants 
in  the  civil  employ  of  Government  whose  pay  may  not  exceed 
the  sum  of  Rs.  50  monthly. 

'  Further,  it  is  His  Imperial  Majesty's  gracious  behest  that  all 
persons  to  whom  may  have  been  or  hereafter  may  be  granted 
the  titles  of  Dewan  Bahadur,  Sirdar  Bahadur,  Khan  Bahadur, 
Rai  Bahadur,  Rao  Bahadur,  Khan  Sahib,  Rai  Sahib,  or  Rao 
Sahib,  shall  receive  distinctive  badges  as  a  symbol  of  respect  and 
honour  ;  and  that  on  all  holders  present  or  to  come  of  the  venerable 
titles  of  Mahamahopadyaya  and  Shamsululama  shall  be  conferred 
some  annual  pension  for  the  good  report  of  the  ancient  learning 
of  India. 

'  Moreover,  in  commemoration  of  this  Durbar,  and  as  a  reward 
for  conspicuous  public  service,  certain  grants  of  land,  free  of 
revenue,  tenable  for  the  life  of  the  grantee,  or  in  the  discretion 
of  the  local  administration  for  one  further  life,  shall  be  bestowed 
or  restored  in  the  North- Western  Frontier  Province  and  in 
Baluchistan. 

*  In  His  gracious  solicitude  for  the  welfare  of  His  loyal  Indian 
Princes  His  Imperial  Majesty  has  commanded  me  to  proclaim 
that  from  henceforth  no  Nazarana  payments  shall  be  made  upon 
succession  to  their  States.  And  sundry  debts  owing  to  the 
Government  by  the  non-jurisdictional  estates  in  Kathiawar  and 
Gujerat,  and  also  by  the  Bhumia  Chiefs  of  Me  war,  will  be  cancelled 
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and  remitted  in  whole  or  in  part  under  the  Orders  of  the  Govern- 
ment of  India. 

'  In  token  of  His  appreciation  of  the  Imperial  Service  Troops 
certain  supernumerary  appointments  in  the  Order  of  British  India 
will  be  made. 

'  In  the  exercise  of  His  Royal  and  Imperial  clemency  and  com- 
passion His  Most  Excellent  Majesty  has  been  graciously  pleased  to 

ordain  that  certain  prisoners  now  suffering  the  penalty  of  the  law 
for  crimes  and  misdemeanours  shall  be  released  from  imprison- 

ment, and  that  all  those  civil  debtors  now  in  prison  whose  debts 
may  be  small,  and  due  not  to  fraud,  but  to  real  poverty,  shall  be 
discharged  and  that  their  debts  shall  be  paid. 

'  The  persons  by  whom  and  the  terms  and  conditions  on  which 
these  grants,  concessions,  reliefs,  and  benefactions  shall  be 
enjoyed  will  be  hereafter  declared. 

'  God  Save  the  King  !  ' 

No.  3 

ANNOUNCEMENT  OF  HIS  MAJESTY  THE 

KING-EMPEROR 

We  are  pleased  to  announce  to  Our  People  that  on  the  advice 
of  Our  Ministers  tendered  after  consultation  with  Our  Governor- 
General  in  Council  We  have  decided  upon  the  transfer  of  the 
seat  of  the  Government  of  India  from  Calcutta  to  the  ancient 
Capital  Delhi,  and,  simultaneously  and  as  a  consequence  of  that 
transfer,  the  creation  at  as  early  a  date  as  possible  of  a  Governor- 

ship for  the  Presidency  of  Bengal,  of  a  new  Lieutenant-Governor- 
ship in  Council  administering  the  areas  of  Bihar,  Chota  Nagpur, 

and  Orissa,  and  of  a  Chief  Commissionership  of  Assam,  with  such 
administrative  changes  and  redistribution  of  boundaries  as  Our 
Governor- General  in  Council  with  the  approval  of  Our  Secretary 
of  State  for  India  in  Council  may  in  due  course  determine.  It  is 
Our  earnest  desire  that  these  changes  may  conduce  to  the  better 
administration  of  India  and  the  greater  prosperity  and  happiness 
of  Our  beloved  People. 
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HOME     DEPARTMENT 

To  THE  RIGHT  HONOURABLE  THE  MARQUESS  OF  CREWE,  E.G., 

His  Majesty's  Secretary  of  State  for  India. 
(Public.)  Delhi, 

My  Lord  Marquess,  23rd  January,  1913. 
In  accordance  with  the  provisions  of  Section  7  of  the  Indian 

Councils  Act,  1909,  we  have  the  honour  to  submit  for  Your 

Lordship's  information,  and  for  presentation  to  Parliament, 
copies  of  the  revised  Regulations  for  the  constitution  of  the 
Legislative  Councils  of  the  Governors  of  Madras  and  Bombay, 
and  of  the  Lieutenant-Governors  of  the  United  Provinces,  the 
Punjab  and  Burma,  which  have  recently  received  the  approval 
of  the  Secretary  of  State  in  Council,  under  Section  6  of  the 
same  Act.  In  consequence  of  the  redistribution  of  territories 
and  of  the  appointment  of  a  Governor  in  Council  to  the  Presidency 
of  Fort  William  in  Bengal,  which  His  Imperial  Majesty  was 
graciously  pleased  to  announce  at  His  Durbar  held  at  Delhi  in 
December,  1911,  Your  Lordship  has  also  approved  the  constitution 
of  Legislative  Councils  for  the  Governor  of  Bengal,  the  Lieutenant- 
Governor  of  Bihar  and  Orissa,  and  the  Chief  Commissioner  of 
Assam.  Of  the  Regulations  relating  to  these  three  Councils, 
which  have  likewise  received  the  approval  of  the  Secretary  of 
State  in  Council,  we  also  append  copies,  together  with  copies  of 
the  Proclamations  issued  by  us  on  the  I4th  November,  1912, 

with  His  Majesty's  approval,  extending  to  the  territories  ad- 
ministered by  the  Chief  Commissioner  of  Assam  the  provisions 

of  the  Indian  Councils  Acts,  1861  to  1909.  Finally  we  enclose 
copies  of  the  revised  Regulations  for  the  constitution  of  the 

Legislative  Council  of  the  Governor- General,  which  have  similarly 
been  approved  by  the  Secretary  of  State  in  Council. 

2.  In  addition  to  these  papers,  we  annex  copies  of  the  rules 
in  force  in  the  Legislative  Councils  of  all  Provinces,  relating 
to  the  discussion  of  the  annual  Financial  Statement,  and  of 
matters  of  general  public  interest,  and  to  the  asking  of  questions. 
These  rules  have  been  framed,  with  the  sanction  of  the  Governor- 
General  in  Council,  under  Section  5  of  the  Indian  Councils  Act, 
1909,  and  in  accordance  with  the  provisions  of  Section  7  thereof, 
require  to  be  presented  to  both  Houses  of  Parliament.  The 

corresponding  rules  in  force  in  the  Council  of  the  Governor- 
General  framed  in  1909  have  already  been  presented  to  Parliament, 
and  no  change  has  since  been  made  in  them,  although  a  copy_of 
these  rules  also  is  enclosed. 
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3.  The  circumstances   which  gave  rise   to  a  revision  of  the 
Council  Regulations  sanctioned  in  1909  were  as  follows.    In  the 
first  place,  the  administrative  changes  which  have  resulted  from 

His    Imperial   Majesty's   announcement   at   the   Delhi   Durbar 
have  necessitated  the  rearrangement  of  the  electorates  framed 
under  the  Regulations  of  1909  for  the  return  of  representatives 
to  the  Governor- General's  Council  by  the  old  province  of  Bengal 
and  Eastern  Bengal  and  Assam,  and  the  provision  of  adequate 
representation  on  that  Council  for  the   Bengal  Presidency  as 
reconstituted,  together  with  the  provinces  of  Bihar  and  Orissa 
and  Assam,  while  for  similar  reasons  it  has  been  requisite  to 
frame  entirely  new  Regulations  constituting  Councils  for  the 
Lieutenant-Governor  of  Bihar  and  Orissa  and  the  Chief  Com- 

missioner  of   Assam.      The    consequential    modification    of   the 

Regulations  governing  the  Council  of  the  Lieutenant-Governor 
of    Bengal   practically   resulted   in   the    formation   of    a    new 
Council  for  the  Governor  of  that  province.    In  the  second  place, 
the  experience  which  has  been  gained  in  the  practical  work- 

ing of  the  Regulations  of  1909  has  been  sufficient  to  disclose 
certain  points  in  which  they  are  susceptible  of  improvement. 
To  this  cause  are  to  be  attributed  the  modifications  which  have 
been  sanctioned  in  the  Regulations  concerning  those  Provinces 

which  were  unaffected  by  His  Majesty's  announcement  at  Delhi, 
and,  to  some  extent,  the  form  which  has  been  adopted  in  drafting 

the   Regulations  for  the   Governor-General's   Council   and  the 
Councils  of  the  three  new  provinces. 

4.  With  the  object  of  ascertaining  the  sufficiency  or  otherwise 
of  the  Regulations  of  1909,  we  invited  all  local  Governments 
to  furnish  us  with  a  report  on  their  practical  working  shortly 
after  the  first  elections  were  held,  together  with  any  suggestions 
for  improvement  and  amendment  which   they  might   have  to 
offer,  and  the  revision  which  has  now  been  effected  is  the  result 
of  the  recommendations  which  we  thought  fit  to  make  to  Your 
Lordship  after  full  consideration  of  the  materials  thus  placed 
at  our  disposal.     In  formulating  our  proposals  we  have  kept  in 
view,  as  a  guiding  principle,  the  fact  that  since  the  Councils  have 
so  far  stood  the  test  of  only  one  general  election,  it  would  be 
premature  and  impolitic,  at  this  stage  of  their  development,  to 
embark  upon  any  material  changes  in  the  broad  principles  upon 
which  their  constitution  is  based.     The  amendments  made  have 
been  confined,  therefore,  so  far  as  possible,  to  matters  of  detail, 
and  consist  to  a  large  extent  of  an  attempt  to  simplify  and  render 
more   convenient  the  electoral  procedure.     At  the  same  time 
in  Madras,  the  United  Provinces  and  the  Punjab  the  opportunity 
has  been  taken  to  effect  some  changes  in  the  distribution  of 
seats,  in  the  province  first  mentioned  with  a  view  to  the  more 
equitable  representation   of   the   landholders   and   local   bodies, 
in  the   second  mainly  in  consequence   of  a  rearrangement   of 
divisional  charges,  and  in  the  third  with  the  object  of  increasing 
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the  number  of  members  chosen  by  election,  and  on  the  analogy 
of  the  systems  in  force  elsewhere,  of  giving  representation  to 
District  Boards. 

5.  We  apprehend  that  Your  Lordship  may  find  it  convenient, 
in  presenting  the  revised  Kegulations  to  Parliament,  to  be  in 
possession  of  a  self-contained  summary  of  the  changes  effected 
by  this  revision,  together  with  an  explanation  of  their  scope  and 
purpose.  With  this  object,  we  have  caused  to  be  prepared, 
and  append  to  this  dispatch,  a  memorandum  which  explains 
the  matter  in  detail. 

We  have  the  honour  to  be, 
My  Lord  Marquess, 

Your  Lordship's  most  obedient,  humble  servants, 
HARDINGE  OF  PENSHURST. 
O'MooRE  CREAGH. 
G.  FLEETWOOD  WILSON. 
E.  W.  CARLYLE. 
HARCOURT  BUTLER. 
S.  A.  IMAM. 
W.  H.  CLARK. 
K.  H.  CRADDOCK. 

Enclosure  no.  i. 
MEMORANDUM 

Showing  the  changes  made  in  1912  in  the  Regulations  relating  to 
the  Legislative  Councils  in  India,  together  with  the  reasons 
upon  which  they  are  based. 

The  general  reasons  which  have  led  to  the  revision  of  the 
Regulations  framed  in  1909  under  the  Indian  Councils  Act  of 
that  year  are  explained  in  the  dispatch  which  accompanies  this 
memorandum.   For  the  purpose  of  exhibiting  in  detail  the  changes 

made,  the  subject  may  conveniently  be  divided  into  three  heads : — 
I.  Changes  made  in  the  constitution  of  the  Councils  themselves, 

such  as  alterations  in  the  number  of  elected  or  nominated 

seats,  or  the  redistribution  of  seats  between  electorates. 
II.  Changes  made  in  the  qualifications  of  voters  and  candidates. 

III.  Changes  made  in  electoral  procedure. 
IV.  Other  changes,  which  cannot  be  classified  under  any  of 

the  three  foregoing  categories. 

I. — Changes  made  in  the  constitution  of  the  Councils 

This  heading  falls  naturally  into  three  sections  : — 
(a)  The  creation  of  new  Councils  in  consequence  of  the 

administrative  changes  announced  by  His  Imperial 
Majesty  at  the  Delhi  Durbar,  and  the  constitution  of 
the  Councils  thus  necessitated. 

(6)  The  addition  or  alteration  of  the  grouping  of  seats  on 
existing  Councils  unaffected  by  the  recent  territorial 
redistribution. 



474  GOVERNMENT   OF   INDIA 

(c)  The  rearrangement  of  representation  on  the  Imperial 
Legislative  Council  due  to  changes  in  the  Provincial 
Councils. 

(a)  The  formation  of  the  Presidency  of  Bengal  under  a  Governor 
in  Council,  of  the  Province  of  Bihar  and  Orissa  under  a  Lieutenant- 
Governor  in  Council,  and  of  the  Province  of  Assam  under  a  Chief 
Commissioner,  out  of  the  areas  previously  constituting  the  provinces 
of  Bengal  and  Eastern  Bengal  and  Assam,  has  resulted  in  the 
abolition  of  the  Legislative  Councils  of  the  Lieutenant-Governors 
of  Bengal  and  Eastern  Bengal  and  Assam  and  the  creation  of 
new  Councils  for  the  three  new  Provinces.  In  framing  the  Regula- 

tions for  these  three  new  Councils,  the  object  aimed  at  has  been, 
on  the  one  hand,  to  preserve  intact,  so  far  as  possible,  the  character 
of  the  electorates  which  existed  in  Bengal  and  Eastern  Bengal 
and  Assam  under  the  Regulations  of  1909,  and  to  avoid  the  dis- 
franchisement  of  any  interest  or  individuals  represented  on  the 
old  Councils,  and,  on  the  other  hand,  to  afford  recognition  to  the 
further  claims  to  representation  which  the  territorial  redistribution 
has  given  to  certain  interests  and  communities. 

The  Bengal  Council. — The  interests  which  were  represented 
on  the  Councils  of  the  Lieutenant-Governors  of  Bengal  and 
Eastern  Bengal  and  Assam  were  the  following  :— 

No.  of  seats  on  the  previous  Council  in — 
Bengal.        Eastern  Bengal  and Assam. 

The  Indian  Commercial  Community  .  i  i 
The  Corporation  of  Calcutta  i 
The  University  of  Calcutta  i 
The  Bengal  Chamber  of  Commerce   .          .          2 
The  Calcutta  Trades  Association  .  i 

The   Tea   Planting   Community,   Eastern 
Bengal  and  Assam       ....  2 

The  Planting  Community,  Bengal     .          .  i 
The  Chittagong  Port  Trust       ...  i 
The  Jute  interest   .....  i 

These  interests  had  12  seats  on  the  old  Councils,  as  compared 
with  9  under  the  new  Regulations.  The  Indian  commercial 
community  (as  elsewhere)  will  have  one  nominated  representative 
only,  while  the  redistribution  of  territories  having  resulted  in  the 
separation  from  Bengal  of  the  important  planting  areas  in  Assam 
and  Bihar,  the  representation  of  that  community  in  Bengal  will 
be  reduced  to  one  member  only,  to  be  chosen  by  an  electorate 
consisting  of  the  managers  of  tea  gardens.  The  seat  representing 
the  Jute  interest  which  was  previously  filled  by  election  by  the 
Narayanganj  Chamber  of  Commerce,  will  be  replaced  by  a  nomi- 

nated seat  to  be  allotted  to  the  European  commercial  community 
outside  Calcutta  and  Chittagong,  this  wider  field  of  selection  being 
considered  more  appropriate  to  the  circumstances  of  the  new 
province. 



APPENDIX   V  475 

In  addition  to  the  foregoing,  the  following  electorates  existed 
in  the  two  Provinces  : — 

(i.)  The  Municipalities  of  each  Division, 
(ii.)  The  District  Boards  of  each  Division, 
(iii.)  The  Mohammedan  Community  of  each  Division, 
(iv.)  The  Landholders  of  each  Division. 

To  each  divisional  electorate  one  member  has  been  allotted, 
but,  on  account  of  the  relatively  greater  importance  of  Municipal 
interests  in  the  Presidency  and  Burdwan  Divisions,  it  has  been 
arranged  that  the  Municipalities  of  these  Divisions  shall  return 
an  additional  member  alternately  at  every  election,  and  that  on 
account  of  the  relatively  small  importance  of  the  Municipal  and 
Landholding  interests  in  the  Chittagong  Division  the  Munici- 

palities and  Landholders  of  that  Division  shall  each  elect  a  member 
alternately  and  not  concurrently.  The  total  number  of  members 
thus  returned  at  each  election  is  twenty. 

In  addition  to  the  27  elected  seats  specified  above  another 
seat  has  been  reserved  for  the  town  of  Calcutta,  in  recognition  of 
the  fact  that  the  special  qualifications  required  of  the  members 
representing  the  Corporation  and  University  respectively  may 
lead  to  the  exclusion  of  suitable  candidates,  who  by  reason  of 
the  size  and  importance  of  the  town  are  naturally  to  be  found 
in  larger  numbers  than  in  less  advanced  areas.  In  consonance 
with  the  general  scheme  upon  which  the  Eegulations  are  framed 
the  electors  to  this  seat  will  be  the  non-official  members  of  the 
Calcutta  Corporation  other  than  those  nominated  by  Government, 
but  the  qualification  for  candidates  will  be  merely  residence  in 
Calcutta,  thus  affording  a  chance  to  any  citizen  of  outstanding 
eminence  to  secure  his  return. 

The  total  number  of  elected  seats  is  thus  28,  as  compared  with 
26  on  the  old  Council,  with  a  consequential  reduction  in  the 
number  of  nominated  seats  from  22  to  20.  At  the  same  time  the 
maximum  number  of  officials  who  may  be  nominated  has  been 
fixed  at  16  instead  of  17.  As  already  mentioned,  two  of  the 
nominated  seats  are  earmarked  for  the  European  commercial 
community  outside  Calcutta  and  Chittagong  and  the  Indian 
commercial  community  respectively,  thus  leaving  two  non- 
official  nominated  seats  unappropriated,  selection  for  which  rests 
with  the  discretion  of  the  Governor. 

In  addition  to  these  48  elected  and  nominated  seats,  provision 
has  been  made,  as  on  the  old  Council,  for  the  nomination  of  two 
expert  members,  whether  officials  or  non-officials,  to  assist  in  the 
conduct  of  proposed  or  pending  Legislation. 

The  Bihar  and  Orissa  Council. — The  interests  and  communities 
situated  in  the  area  now  embraced  by  this  province  which  enjoyed 
representation  on  the  old  Bengal  Council  were  the  following  : — 

(i.)  The  Municipalities, 
(ii.)  The  District  Boards, 
(iii.)  The  Landholders. 
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(iv.)  The  Mohammedan  Community, 
(v.)  The  Planting  Community.1 

The  Regulations  for  the  new  Council  provide  one  seat  for  each 
division  to  be  filled  by  each  of  the  three  first  named,  or  15  seats 
in  all.  For  the  Mohammedan  Community  they  provide  I  seat 
for  each  of  the  Patna,  Tirhut  and  Bhagalpur  Divisions,  and 
a  fourth  seat  to  be  filled  by  joint  election  by  voters  residing  in 
the  Orissa  and  Chota  Nagpur  Divisions,  where  the  community 
is  relatively  less  numerous  and  influential.  In  the  new  province 
the  indigo  interest  will  be  of  relatively  more  importance  than  in 
the  old,  and  one  seat  has  been  assigned  to  it,  while  the  mining 
interest  has  now  attained  a  size  which  is  held  to  entitle  it  also 
to  similar  representation.  Both  seats  will  be  filled  by  election 
thus  bringing  the  total  number  of  elected  seats  to  21. 

The  number  of  nominated  members  has  been  fixed  at  19,  of  whom 
not  more  than  15  may  be  officials,  and  the  selection  for  the  4  nomi- 

nated seats  open  to  non-officials  has  been  left  to  the  discretion  o: 
the  Lieutenant-Governorwith  a  view  to  the  admission  of  the  claims 
of  other  interests  which  may  not  secure  representation  through 
the  channel  of  election.  In  addition  the  Lieutenant-Governor  is 
given  power  to  nominate  one  expert  member,  either  an  official  or 
non-official,  to  assist  the  progress  of  particular  legislative  measures 

The  Assam  Council. — The  interests  situated  in  the  area  now 
included  in  this  province  which  enjoyed  representation  on  the 
Council   of   the   Lieutenant-Governor   of   Eastern   Bengal    anc 
Assam,  were  the  following  : — 

(i.)  The  Municipalities. 
(ii.)  The  Local  Boards. 
(iii.)  The  Landholders. 
(iv.)  The  Mohammedan  Community. 
(v.)  The  Tea  Planting  Community. 

Each  of  the  first  four  of  these  interests  has  been  provided  with 
two  seats  on  the  new  Council— one  for  each  Division,  and  three 
seats  have  been  assigned  to  the  tea-planting  community — thus 
making  a  total  of  n  elected  seats. 

Thirteen  nominated  seats  have  been  allowed,  of  which  not  more 
than  9  are  to  be  filled  by  officials,  the  selection  for  the  4  nominatec 
seats  for  non-officials  being  made  at  the  discretion  of  the  Chie 
Commissioner,  who  is  also  empowered  to  nominate,  in  addition  to  the 
13  officials  and  non-officials  mentioned,  one  expert  member,  either 
official  or  non-official,  to  assist  in  the  progress  of  legislative  measures 

(b)  The  changes  effected  by  the  Regulations  in  the  constitution 
of  existing  Provincial  Councils  are  enumerated  below  : — 

Madras. — The  number  of  elected  seats  has  been  increased  from 
19  to  21,  a  corresponding  reduction,  from  23  to  21,  being  made  a1 

1  This  nominated  seat  on  the  old  Bengal  Council  was  intended  to  be  filled 
from  the  Tea  Planting  Community  in  Darjeeling  and  the  Indigo  Planting 
Community  in  Bihar.  It  had  been  allotted  on  the  occasion  of  the  first 

election  to  the  former,  but  the  latter  had  a  reversionary  interest  in  it. 
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the  same  time  in  the  number  of  the  nominated  seats.  The  electoral 
groups  into  which  the  districts  of  the  Presidency  were  divided 
by  the  Eegulations  of  1909  have  also  been  redistributed. 

Under  Regulation  II  of  the  Regulations  of  1909  for  the  con- 
stitution of  the  Madras  Council,  landholders  other  than  zamindars 

elected  two  representatives,  for  which  purpose  the  districts  of 
the  Presidency  were  divided  into  a  Northern  and  Southern  group. 
It  was  found,  however,  that  the  number  of  voters  in  the  Southern 
group  was  more  than  double  that  in  the  Northern  group,  and 
that  nearly  half  of  them  (155)  lived  in  one  district  (Tanjore),  while 
of  the  remaining  169,  no  were  inhabitants  of  the  two  districts  on 
the  West  Coast.  As  there  are  no  zamindars,  properly  so  called,  on 
the  West  Coast,  which  contains  a  large  number  of  landholders 
and  malikandars  possessed  of  electoral  qualifications,  and  as  the 
language,  tenures  and  interests  of  the  West  Coast  proprietors  are 
so  distinct  that  no  East  Coast  proprietor  can  reasonably  claim  to 
represent  their  interests,  it  has  been  decided  to  constitute  the  two 
West  Coast  districts  of  Malabar  and  South  Canara  into  a  separate 
electorate  to  which  an  additional  seat  has  been  allotted. 

The  same  considerations  apply  to  the  mixed  electorate  recruited 
from  Municipal  Councils  and  District  and  Taluk  Boards,  which 
under  the  Regulations  of  1909  comprised  8  groups  of  districts. 
In  this  electorate  also  a  special  West  Coast  constituency  has  been 
created  consisting  of  the  two  districts  named,  while  the  groups 
generally  have  been  rearranged  on  a  linguistic  basis,  in  the 
manner  shown  in  the  Schedule  appertaining  to  this  electorate. 

Territorial  changes,  consisting  of  the  alterations  of  district 
boundaries  within  the  Presidency  effected  subsequent  to  the 
promulgation  of  the  Regulations  of  1909  have  also  been  responsible 
for  some  minor  modifications. 

The  United  Provinces. — Since  1909  a  new  Division,  with  head- 
quarters at  Jhansi,  has  been  formed  in  the  United  Provinces. 

Under  the  Regulations  of  that  year  certain  specified  District  and 
Municipal  Boards  in  8  existing  Divisions  (exclusive  of  the  hill 
Division  of  Kumaon)  returned  a  member  to  the  Provincial  Council, 
and  since  the  District  and  Municipal  Boards  of  the  newly  created 
Jhansi  Division  are  considered  to  be  of  sufficient  importance  to 
entitle  them  to  separate  representation,  the  number  of  members 
returned  by  this  electorate  has  been  increased  from  8  to  9,  thus 
raising  the  total  number  of  elected  members  from  20  to  21.  As 
the  full  Council  previously  consisted  of  46  members  only,  or  4  less 
than  the  permissible  maximum,  it  has  not  been  necessary  to  make 
any  reduction  in  the  number  (26)  of  nominated  seats.  The  total 
number  of  seats  on  this  Council  is  therefore  now  47  instead  of  46. 

The  creation  of  this  new  division  has  also  necessitated  a  re-group- 
ing of  the  electoral  areas  constituting  the  electorates  for  the  return 

of  four  representatives  of  the  Mohammedan  Community.  The 
reconstruction  of  the  groups,  as  shown  in  Schedule  V,  is  framed 
upon  a  basis  of  population. 
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The  Punjab. — When  the  Regulations  were  framed  in  1909  it 
was  considered  advisable  to  proceed  on  cautious  lines  in  the 
matter  of  elective  representation  in  this  Province,  owing  to  its 
comparative  backwardness.  Consequently  the  Punjab  Council, 
excluding  that  of  Burma,  is  the  only  one  which  has  not  hitherto 
contained  a  District  Board  electorate,  and  since  it  is  con- 

sidered that  such  an  electorate  can  now  be  constituted  with 

advantage,  three  seats  have  been  assigned  to  it,  a  corresponding 
reduction  being  made  in  the  number  of  nominated  seats. 

For  similar  reasons  the  enfranchisement  of  municipalities  and 
cantonment  committees  was  confined  to  those — II  in  number — 
as  to  whose  competency  to  exercise  the  privilege  there  was  at 
the  time  no  doubt,  but  it  has  now  been  decided  to  enlarge  the 
electorate  in  the  light  of  the  experience  since  gained,  and  21 
municipalities  have  therefore  been  added  to  the  existing  number 
on  the  roll.  The  municipality  and  district  board  of  Delhi,  which 

now  fall  within  a  separate  province,  will  not  participate  in  conse- 
quence in  the  elections  to  the  Punjab  Council. 

(c)  Changes  in  the  constitution  of  the  Governor-General's  Legisla- tive Council. 

The  constitution  of  the  Council  under  the  Regulations  of  1909 
was  as  follows  : — 
Ex  officio  members  (namely,  His  Excellency  the  President,  the  ordinary 

members  of  the  Governor-General's  Council,  and  the  Lieutenant- 
Governor  of  the  Province  in  which  the  Council  is  sitting)    ...       9 

Official   nominated  members   (of   whom   8   represented   the   various 

provinces) x  .          .          .          .          .  *  .  28 
Non-official  nominated  members  (of  whom  3  must  represent,  respec- 

tively, the  landholders  of  the  Punjab,  the  Mohammedans  of  the 
Punjab,  and  Indian  commerce)   7 

Elected  members  (non-officials)   25 
Total        .          .     69 

The  Regulations  further  provided  that  at  the  second,  fourth 
and  succeeding  alternate  electing,  2  additional  members  should 
be  elected,  one  by  the  Mohammedan  landholders  of  Eastern 
Bengal  and  Assam,  and  the  other  by  the  same  class  in  the  United 
Provinces.  On  these  occasions  the  number  of  nominated  members 

would  have  been  33  instead  of  35. 
The  creation  of  three  new  provinces  in  place  of  two  of  those 

previously  represented — Bengal  and  Eastern  Bengal  and  Assam 
— and  the  constitution  of  a  separate  Legislative  Council  in  each, 
has  rendered  it  necessary  to  find  room  in  the  Imperial  Council, 
which  was  already  at  the  maximum  strength  allowed  by  statute, 
for  one  additional  nominated  official  seat  and  for  one  elective 

1  Madras  .  i  Punjab  .  i 
Bombay          .  .  .  i  Eastern  Bengal  and  Assam  i 
Bengal  .         .  .  .  i  Burma  .         .         .         .  i 
United  Provinces  .  i  Central  Provinces     .         .  i 
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seat  to  be  filled  by  selection  by  the  non-official  members  of  the 
additional  Provincial  Legislative  Council  now  created.  The  first 
of  these  two  seats  will  be  found  from  the  existing  number  of 
nominated  official  seats  without  increasing  their  total,  but  the 
addition  of  an  elected  seat  on  the  second  account  necessitates 

a  corresponding  reduction  in  the  number  of  non-official  nominated 
seats.  In  view,  however,  of  the  importance  of  the  Mohammedan 
community  in  Bengal  as  now  constituted  and  of  the  privilege 
which  the  landholders  of  this  community  in  the  United  Provinces 
enjoyed  under  the  old  Regulations  of  returning  a  second  member 
at  alternate  elections,  it  has  been  decided  to  make  a  further 
reduction  of  one  in  the  number  of  nominated  non-official  seats, 
and  to  add  to  the  elective  seats  one  to  be  filled  at  alternate 
elections,  by  the  Mohammedans  of  Bengal  and  the  Mohammedan 
landholders  of  the  United  Provinces  respectively.  The  number  of 
elected  seats  is  now  therefore  27,  and  that  of  nominated  non-official 
seats  5,  three  of  which  remain  assigned  to  particular  interests. 

With  these  exceptions  the  constitution  of  the  Council  remains 
unchanged  save  that  the  two  seats  previously  filled  by  the  land- 

holder and  Mohammedan  electorates  respectively  in  Eastern 
Bengal  and  Assam  are  now  transferred  to  similar  electorates  in 
Bihar  and  Orissa.  These  interests  in  Assam  were  not  considered 
to  be  of  sufficient  importance  to  merit  separate  representation 
on  the  Imperial  Council,  nor  would  it  have  been  possible  to  grant 
this  privilege  without  either  disfranchising  existing  electorates 
or  dispensing  with  an  official  majority. 

As  the  result  of  these  changes  the  constitution  of  the  Governor- 
General's  Council  is  now  as  follows  : — 
Ex  officio  Members    9 
Official  nominated  members  (of  whom  9  represent  the  various 

provinces) *       .........  28 
Nominated  non-official  members    5 
Elected  Members  : — 

(i.)  By  the  Provincial  Legislative  Councils  .          .          .          .12 
(ii.)  By  the  landholders  of  Madras,  Bombay,  Bengal,  United 

Provinces,  Bihar  and  Orissa  and  Central  Provinces        .       6 

(iii.)  By   the   Mohammedans    of   Madras,    Bombay,    Bengal, 
United  Provinces  and  Bihar  and  Orissa       ...       5 

(iv.)  By  the  Mohammedans  of  Bengal,  and  the  Mohammedan 
landholders    of    the    United    Provinces    at    alternate 
elections          ........        I 

(v.)  By  the  Calcutta  and  Bombay  Chambers  of  Commerce      .       2 
(vi.)  By  Municipalities  and  District  Councils  on  the  Central 

Provinces        .          .          .          .          .          .          .  i    —  27 

Total    .          .       69" 1  Madras  .          .          .  i  Burma   .          .  .          .  i 
Bombay           .          .          .  i  Bihar  and  Orissa  .          .  i 
Bengal                                 .  i  Central  Provinces  .          .  i 
United  Provinces     .          .  i  Assam  .  i 

Punjab  ....  i 
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II. — Changes  made  in  the  qualifications  of  voters  and  candidates 

(a)  The   following  changes   have  been  made  applicable  to   all 
Councils  : — 

(i.)  Government  officers  have  been  expressly  disqualified 
from  standing  for  election.  In  certain  of  the  schedules 
provision  already  existed  to  this  effect,  but  it  has  been 
thought  desirable  to  remove  all  possibility  of  doubt 
by  a  definite  prohibition  everywhere. 

(ii.)  It  has  been  found  necessary  to  insert  some  clear  definition 

of  the  term  '  firm  '  which  occurs  amongst  the  definition 
of  qualified  voters  in  the  Mohammedan  electorates. 

The  definition  adopted  is  '  an  association  of  two  or 
more  individuals  trading  jointly,  and  not  being 
registered  under  the  Indian  Companies  Act,  1882,  or 

any  other  law  for  the  time  being  in  force.' 
(iii.)  In  certain  electorates  the  payment  of  income-tax 

constitutes  a  qualification.  In  order  to  prevent  the 
technical  qualification  of  a  person,  who  is  not  properly 
so  qualified,  by  a  colourable  payment  of  an  income- 
tax  shortly  before  the  election  commences,  the  relevant 
schedules  have  been  amended  so  as  to  provide  that 
the  payment  of  the  prescribed  amount  must  have  been 
actually  made  during  the  financial  year  preceding 
that  in  which  the  election  is  to  be  held, 

(iv.)  In  the  schedules  framed  in  1909  there  was  no  provision 
to  ensure  that  a  nominated  candidate  had  been  nomi- 

nated with  his  consent.  This  defect  has  now  been 

remedied,  and  it  has  further  been  provided  that  a  nomi- 
nated candidate  shall  be  at  liberty  to  withdraw  from 

his  candidature  if  he  gives  due  notice  to  the  proper 
authorities  fourteen  clear  days  before  the  recording  of 
votes.  A  candidate  who  has  thus  once  withdrawn 
will  not,  however,  be  at  liberty  to  cancel  his  withdrawal 
and  to  stand  again  for  the  same  election, 

(v.)  In  the  general  disqualification  clauses  which  appear  in 
Regulations  IV  and  VI  of  all  Councils  provision  has 
been  made  for  the  declaration  of  lunatics  by  Magistrates, 
which  the  Lunacy  Act  of  1911  allows,  by  omitting  the 

word  '  Civil '  which  occurs  in  the  phrase  '  competent 
Civil  Court.' 

(6)  In  addition  to  the  foregoing  amendments,  which  are  of 
universal  application,  the  following  changes  under  this  head  have 
been  made   in   the  schedules   relating  to  the  individual  Councils 
mentioned  below : — 

Madras. 

(i.)  In  the  electorates  consisting  of  the  Municipal  Councils 
and  the  District  and  Taluk  Boards  (Schedule  III)  the 
franchise  and  the  right  to  stand  for  election  were 
confined,  under  the  Regulations  of  1909,  to  persons 
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who  at  the  time  of  election  were  actually  members 
of  those  bodies.  The  schedule  has  now  been  amended 
so  as  to  extend  the  franchise  and  the  candidature 
qualification  in  this  electorate  to  all  persons  who  have 
been  members  of  the  bodies  in  question  for  an  aggregate 
period  of  not  less  than  three  years  during  the  decade 
preceding  a  date  to  be  fixed  by  the  local  Government 
in  preparation  for  the  election.  The  change  is  in 
accordance  with  the  system  which  was  in  vogue  under 
the  Regulations  of  1909  in  the  electorates  of  the 
Municipalities  and  Districts  Boards  in  Bombay  and 
Bengal,  of  the  major  Municipalities  of  the  United 
Provinces  and  of  the  Municipalities  in  the  Punjab  and 
Eastern  Bengal  and  Assam,  but  it  necessitates,  as 
a  corollary,  provision  for  the  periodical  revision  of  the 
electoral  roll,  which  has  been  effected  by  the  amendment 
of  rules  3  end  6  of  the  schedule  in  question.  A  similar 
procedure  for  the  periodical  revision  of  the  roll  has  also 
been  adopted,  in  the  interests  of  uniformity,  in  the 
case  of  the  electorates  of  (a)  zamindars,  landholders 
other  than  zamindars,  and  Mohammedans  for  the 
Madras  Provincial  Council,  and  (6)  of  landholders  and 
Mohammedans  for  the  Imperial  Council. 

(ii.)  The  franchise  and  the  right  to  stand  for  election  in  this 
same  mixed  electorate  has  further  been  extended  so 

as  to  include,  as  qualified  voters  and  candidates,  per- 
sons holding  titles  conferred  by  Government  above  the 

rank  of  '  Rao  Sahib,'  but  who  are  not  otherwise 
qualified  to  vote  in  this  or  other  electorates.  The 
amendment  is  justified  on  the  ground  that  it  is  prima 
facie  expedient  to  enhance  the  respect  in  which 
honorific  titles  are  held,  while  there  are  many  retired 
public  servants  who  would  make  desirable  accessions 
to  the  Provincial  Legislative  Council,  but  who  do  not 
possess  the  qualifications  to  vote  and  are  therefore 
ineligible  to  stand  as  candidates  for  any  of  the  larger 
constituencies. 

(iii.)  The  income  from  land  fixed  as  the  property  qualifications 
for  electors  in  the  electorate  consisting  of  landholders 
other  than  zamindars  has  been  reduced  from  Rs.  3,000 
to  Rs.  1,000  on  the  ground  that  the  original  limit  was 
unduly  high,  and  operated  to  restrict  undesirably  the 
number  of  electors. 

(iv.)  The  definition  of  '  estate  '  which  occurred  in  certain  of 
the  schedules  framed  in  1909  for  elections  to  the 
Madras  Provincial  Council  and  for  the  election  of 

representatives  of  that  Presidency  to  the  Governor- 
General's  Council,  was  found  in  practice  to  be  defective, and  not  in  accord  with  the  facts  of  land  revenue 
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administration.  The  term  has  therefore  been  denned 
in  such  a  way  as  to  make  it  correspond  with  the 
provisions  of  the  Madras  Estates  Land  Act,  1908. 
For  similar  reasons  the  reference  in  the  same  schedules 

to  '  tenants  and  kanomdars '  under  '  raiyotwari 
holders '  as  qualified  voters  has  been  omitted,  because 
no  public  record  is  maintained  of  the  income  of  such 
persons  from  land.  The  changes  under  this  head  have 
been  incorporated  in  the  Imperial  schedule  also, 

(v.)  Rule  7  (2)  of  Schedule  VI  as  framed  in  1909  has  been 
eliminated,  because  it  was  inconsistent  with  rule  16 
of  the  same  schedule  and  with  the  corresponding  rules 
in  Schedule  X  relating  to  the  Imperial  Council. 

(vi.)  No  limit  has  hitherto  been  fixed  on  the  amount  of  pension 
which  should  be  regarded  as  the  minimum  pensionary 
qualification  of  Mohammedan  voters,  and  the  absence 
of  any  limitation  resulted  in  rendering  eligible  to  vote 
persons  drawing  petty  pensions  and  engaged  in  menial 
occupations.  This  anomaly  has  been  removed  by 
fixing  a  pension  of  Rs.  15  a  month  as  the  minimum 
amount  which  qualifies.  A  similar  change  has  been 
made  in  the  schedule  relative  to  the  election  to  the 

Imperial  Council  of  a  representative  of  the  Moham- 
medan community  in  Madras. 

(vii.)  Under  the  schedules  framed  in  1909  joint  landholders 
who  are  not  zamindars  enjoyed  the  privilege  of  nomina- 

ting a  representative  to  vote  for  them,  while  landholders 
who  are  zamindars  did  not.  This  anomaly  has  been 
removed  by  extending  the  concession  to  both  classes. 

Bombay. 

(i.)  The  property  qualification  for  Mohammedan  electors 
residing  in  the  city  of  Bombay,  under  rule  3  (a)  of 
Schedule  VII,  as  framed  in  1909,  was  the  possession 
of  land  assessed  at,  or  of  the  assessable  value  of, 
Rs.  200.  It  was  found  that  this  provision  resulted  in 
the  disqualification  of  certain  large  landholders,  while 
small  leaseholders  were  qualified,  the  reason  being  that 
the  Government  land  assessment  in  Bombay  city 
generally  a  nominal  quit  rent  and  only  certain  ai 
are  leased  on  rents  fixed  in  proportion  to  their  valiH 
To  obviate  this  difficulty  the  municipal  assessment 
has  been  adopted  as  the  criterion. 

(ii.)  Rule  3  (b)  of  this  schedule  has  been  necessitated  by  tl 
ambiguity  of  the  original  rule  3  (a),  which  was  silenl 
on  the  subject  of  sharers  of  an  estate,  the  share  of  eacl 
of  whom  was  of  the  value  laid  down  as  the  mimimui 

property  qualification. 
(iii.)  The  provision  made  by  the  rules  framed  in  1909 
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regards  the  practical  connexion  with  the  electoral  area 
required  of  a  candidate  standing  for  election  by 
District  Board  and  Municipalities  and  Mohammedan 
electorates  was  found  to  be  insufficient,  and  Schedules 
VI  and  VII  have  been  so  amended  as  to  necessitate 

the  possession  by  all  candidates  not  merely  of  a  place 

of  residence  in  the  Division,  but  also  '  such  practical 
connexion  (with  it)  as  qualifies  him  to  represent  it.' 

Bengal,  Bihar  and  Orissa  and  Assam. 

By  changes  made  in  the  qualifications  of  voters  and  candidates 
for  election  to  these  new  Councils  are  meant  departures  from  the 
qualifications  laid  down  by  the  Kegulations  of  1909  for  the 
Councils  of  Bengal  or  of  Eastern  Bengal  and  Assam,  as  the  case 

may  be.  Save  for  the  exceptions  specified  below,  the  qualifica- 
tions laid  down  for  these  two  Councils  have  been  maintained 

intact  for  the  Council  of  the  provinces  which  now  cover  the 

corresponding  areas.  The  only  exceptions  are  mentioned  below  : — 

Bengal. 

(i.)  In  the  landholders'  electorate,  the  system  of  aggregating 
payments  of  land  revenue  or  cesses  in  different  divisions 
in  order  to  qualify  for  a  vote  has  been  extended  to  the 
Eastern  Bengal  districts,  in  which  it  did  not  previously 

prevail. 
(ii.)  In  the  same  electorate  the  property  qualification  which 

obtained  under  the  old  Bengal  Eegulations  in  the  case 
of  the  Western  Divisions  of  the  new  Presidency  was  the 
payment  of  land  revenue  amounting  to  Us.  7,500  or 
cesses  amounting  to  Es.  1,875.  In  order  to  minimize 
the  discrepancy  between  these  rates  and  those  obtaining 
in  the  Eastern  Districts  under  the  Eastern  Bengal  and 
Assam  Council  Regulations,  the  qualification  has  been 
reduced  to  Rs.  6,000  and  Rs.  1,500  respectively. 

(iii.)  The  franchise  in  the  District  Board  electorate  has  been 
extended  so  as  to  embrace  the  non-official  members  of 
the  local  Boards  in  each  District.  It  is  anticipated 
that  this  measure,  besides  broadening  the  basis  of 
representation,  will  encourage  the  growth  of  interest 
in  these  smaller  bodies. 

(iv.)  In  Eastern  Bengal  and  Assam  a  candidate  for  election 
by  a  Municipal  or  District  Board  constituency  was 
required  to  have,  as  a  qualification,  such  practical 
connexion  with  the  Division  in  question  as  qualified 
him  to  represent  it.  This  condition  had  no  place  in 
the  old  Bengal  Regulations,  but  has  now  been  applied 
throughout  the  Bengal  Presidency. 

(v.)  The  scope  of  the  Mohammedan  franchise  has  been 
extended  by  including  within  it  the  following  classes, 
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in  addition  to  those  qualified  under  the  Regulations  of 

1909 : — (a)  Barristers,  attorneys,  vakils  and  pleaders ; 
(b)  medical  men  with  certain  qualifications,  and  (c) 
engineers  with  certain  qualifications, 

(vi.)  The  qualification  in  the  landholders'  electorate  in  favour 
of  persons  holding  the  title  of  Raja  or  Nawab  or  titles  of 
higher  rank  has  been  withdrawn,  with  a  reservation 
of  the  rights  of  those  already  so  qualified.  A  similar 
change  has  been  made  in  the  corresponding  electorate 
to  the  Imperial  Council 

Bihar  and  Orissa. 

(i.)  In  addition  to  the  class  of  persons  enfranchised  under 
the  old  Bengal  Regulations  in  the  Mohammedan 
electorate,  the  following  classes  have  been  added  :- 
(a)  Government  servants  drawing  salaries  of,  or 
exceeding,  Rs.  2,000  a  year  ;  (b)  persons  in  receipt  of 
pensions  as  retired  gazetted  or  commissioned  officers 
of  Government. 

(ii.)  The  qualification  in  the  landholders'  electorate  in  favour 
of  persons  holding  the  title  of  Raja  or  Nawab  or  titles  of 
higher  rank  has  been  withdrawn,  with  a  reservation 
of  the  rights  of  those  already  so  qualified.  A  similar 
change  has  been  made  in  the  corresponding  electorate 
to  the  Imperial  Council. 

Assam. 

(i.)  The  restriction  which  was  imposed  by  the  Eastern 
Bengal  and  Assam  Regulations,  confining  the  franchise 
to  Municipalities  with  a  local  income  of  Rs.  5,000  or 
more  has  been  withdrawn,  and  every  Municipality  in 
the  province  now  has  at  least  one  vote. 

(ii.)  Under  the  Eastern  Bengal  and  Assam  Regulations,  the 
only  Assam  landholders  who  were  qualified  as  such  were 
landholders  residing  in  the  Surma  Valley  Division  or 
in  the  district  of  Goalpara,  who  paid  land  revenue  of 
not  less  than  Rs.  500  or  cesses  amounting  to  not  less 
than  Rs.  125,  or  persons  holding  titles  not  lower  in 
rank  than  Raja  or  Nawab.  These  qualifications  have 
been  retained,  but  the  franchise  has  been  extended  to 
landholders  residing  in  the  other  districts  of  the  Assam 
Valley  Division  besides  Goalpara. 

(iii.)  Under  the  Eastern  Bengal  and  Assam  Regulations,  the 

property  qualification  in  the  Mohammedans'  electorate 
of  Assam  was,  in  the  Assam  Valley  Division,  payment 
of  land  revenue  or  cesses  of  not  less  than  Rs.  50,  and 
in  the  Surma  Valley  Division,  payment  of  land  revenue 
of  not  less  than  Rs.  100  or  cesses  of  not  less  thai 

Rs.  50.  Further,  Mohammedan  jotedars  in  the  districl 
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of  Goalpara  who  paid  rent  amounting  to  not  less  than 
Rs.  250  were  also  qualified.  These  qualifications  have 
been  maintained  unaltered,  except  that  the  land 
revenue  payment  has  been  reduced  in  the  Surma 
Valley  Division  to  Rs.  50.  It  has  further  been  provided, 
in  modification  of  the  rules  in  force  in  Eastern  Bengal 
and  Assam,  that  a  Mohammedan  mutawali  is  not 
a  landholder  in  his  own  right  for  the  purpose  of  the 
land  qualification. 

The  Governor-General 's  Council. 
Four  changes  have  been  made  in  the  qualifications  of  voters 

and  candidates  for  this  Council,  which  follow  consequentially  on 
corresponding  changes  made  in  the  qualifications  for  the  Madras, 
Bengal  and  Bihar  and  Orissa  provincial  electorates.  These  have 
been  specified  above,  but  in  addition  the  following  departures 
from  the  qualifications  laid  down  in  the  schedule  relating  to  the 
election  of  representatives  of  the  provinces  of  Eastern  Bengal 
and  Assam  and  Bengal,  as  previously  constituted,  have  been 
effected,  with  the  object  of  assimilating  so  far  as  possible  the 
conditions  which  are  to  obtain  in  the  Eastern  and  Western  portions 
of  the  newly  constituted  Bengal  Presidency. 

The  property  qualification  for  the  electorate  consisting  of 
landholders  in  Bengal  has  been  reduced.  Under  the 
Regulations  of  1909  it  consisted  in  the  possession  of 
land  on  which  either  land  revenue  of  not  less  than 

Rs.  20,000  or  cesses  of  not  less  than  Rs.  5,000  was 
paid.  These  amounts  have  been  reduced  to  Rs.  10,000 
and  Rs.  2,500  respectively,  and  similar  amounts  have 

been  fixed  as  the  property  qualification  for  the  land- 

holders' electorate  for  the  Imperial  Council  in  Bihar and  Orissa. 

Provision  has  been  made,  in  accordance  with  the  system 
in  force  in  the  corresponding  electorate  in  the  United 

Provinces,  for  the  registration  on  the  landholders' 
electoral  roll  of  the  names  of  managers  of  Hindu  joint 
families,  of  firms  and  of  companies  which  possess  the 
necessary  property  qualification. 

III. — Changes  made  in  electoral  procedure 

(a)  Three  changes  have  been  made  relating  to  electoral  pro- 
cedure in  the  rules  of  all  Councils.  These  are  as  follows  : — 

(i.)  Returning  Officers  have  been  empowered  to  decide  the 
validity  under  the  rules  of  any  nomination  or  vote, 
and  their  decision  will  be  final,  save  as  provided  for 
by  Regulations  VIII  and  XVI. 

The  rules  of  1909  in  this  respect  were  proved  to  be  deficient, 
and  practical  anomalies  occurred  in  consequence  ;  for  instance, 
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it  was  held  that  under  the  rules,  as  they  stood,  the  Returning 
Officer  had  no  power  to  reject  a  vote  tendered  by  a  person  not 
entitled  to  vote,  so  long  as  the  would-be  voter  had  complied 
with  the  instructions  on  the  voting  papers. 

(ii.)  A  procedure  has  been  prescribed,  in  accordance  with 
the  English  practice,  for  assisting  blind  and  illiterate 
voters  to  record  their  votes. 

(iii.)  Provision  has  been  made  that,  in  the  case  of  plurality 
of  voting  or  nomination  papers,  only  the  first  paper 
received  by  the  Attesting  Officer,  or  the  Returning 
Officer,  as  the  case  may  be,  shall  be  valid,  and  that  if 
it  is  impossible  to  determine  which  was  received  first, 
then  both  or  all  shall  be  invalid.  The  absence  of  any 
provision  in  the  rules  of  1909  to  meet  this  contingency 
gave  rise  to  practical  inconvenience. 

(6)  In  addition  to  the  above,  the  following  changes  have  been 
made  in  the  electoral  procedure  relating  to  the  individual  Councils 
named  : — 

Bombay. 

(i.)  Amendments  have  been  made  in  the  schedules  relating 
to  elections  by  Municipalities  and  District  Boards  with 
the  object  of  enabling  the  Vice-Presidents,  as  well  as 
the  Presidents,  of  those  bodies  to  perform  certain 
electoral  functions,  namely  (a)  to  perform  the  duties 
of  Attesting  Officer,  and  (6)  to  supply  voting  papers  to 
delegates. 

(ii.)  Rule  5  (2)  of  Schedule  V  has  been  amended  so  as  to 
enable  the  Returning  Officer  to  send  nomination  papers 
to  electors  through  the  muJcJitiarkhar  of  the  taluka, 
instead  of  by  registered  post. 

(iii.)  Schedule  VII,  Rule  7  (4),  has  been  amended  so  as  to 
provide  that  the  Collector  of  Bombay  shall  attest 
nomination  papers  for  the  Mohammedan  electorate  of 
Bombay  City,  separate  Attesting  Officers  being  dis- 

pensed with. 
(iv.)  Rule  4  of  this  schedule  has  been  amended  so  as  to  permit 

the  electoral  roll  being  posted  at  the  office  of  the 
Collector  of  Bombay  instead  of  at  the  Chief  Presidency 

Magistrate's  office. 
(v.)  An  amendment  of  a  similar  nature  has  been  made  in 

rule  3  of  Schedule  V  so  as  to  permit  of  the  electoral 
roll  of  the  Sind  Jagirdars  being  posted  at  the  taluka 
head-quarters,  as  well  as  the  district  head-quarters. 

These   five   amendments   are   based   upon   considerations   of 
administrative  convenience. 

(vi.)  In  accordance  with  the  wishes  of  the  Bombay  Govern- 
ment the  voting  papers  of  all  electorates  in  that  Presi- 
dency will  henceforth  be  printed  in  counterfoil. 
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Bengal,  Bihar  and  Orissa  and  Assam. 

(i.)  In  accordance  with  the  wishes  of  these  Governments 
the  procedure  for  electing  candidates  through  the 
agency  of  delegates,  which  obtained  in  Bengal  in  the 
case  of  the  local  bodies'  and  the  Mohammedans' 
electorates,  and  in  Eastern  Bengal  and  Assam  in  the 

case  of  the  Mohammedans'  electorate,  has  been  aban- 
doned, as  practical  experience  proved  it  to  be  unsatis- 

factory. Selection  will  now  be  made  by  means  of  direct 
voting. 

(ii.)  Under  the  rules  of  1909  Municipalities  in  Bengal  and 
Eastern  Bengal  and  Assam  which  had  more  than  one 
vote  were  at  liberty  to  distribute  their  votes  as  they 
pleased.  They  are  now  required  to  assign  their  votes 
to  one  candidate  only,  or  to  two  candidates  where 
two  members  are  to  be  elected. 

Governor-General' 's  Council. 
The  only  change  made  in  the  electoral  procedure  relating  to 

the  Imperial  Council  is  a  slight  alteration  of  detail  in  the  method 

to  be  followed  by  the  non-official  members  of  the  Bengal  and 
Bihar  and  Orissa  Provincial  Council  in  selecting  their  representa- 

tives for  the  Imperial  Council.  The  change  has  been  introduced 
at  the  instance  of  the  two  local  Governments  concerned,  and  is 
expected  to  work  more  conveniently  than  the  old  system. 

IV. — Other  changes  which  cannot  be  classed  under  any  of  the 
three  foregoing  categories 

(i.)  Regulation  XIII  in  the  case  of  all  Councils  has  been 
amended  since  it  was  held  to  be  doubtful  whether  in 

the  shape  in  which  it  was  enacted  in  1909  it  was  intra 
vires  of  the  Indian  Councils  Act,  1909,  since  Section  I 
(2)  of  that  Act,  in  pursuance  of  which  this  Regulation 
was  framed,  only  authorizes  regulations  prescribing 
the  number  of  additional  members  necessary  to  form 
a  quorum.  Moreover,  the  Regulation,  in  the  form  in 

which  it  was  enacted  in  1909,  appears  to  have  over- 
ridden Section  15  of  the  Indian  Councils  Act  of  1861, 

since  it  took  no  account  of  the  provision  made  therein 
for  the  senior  Ordinary  Member  of  Council  presiding  in 
the  absence  of  the  President,  and  of  the  Vice-President 
appointed  under  Section  4  of  the  Indian  Councils  Act, 
1909. 

(ii.)  A  clause  has  been  inserted  in  Regulation  I  relating  to 
all  Provincial  Councils,  except  those  of  Madras,  Bombay, 
and  Bengal,  to  make  it  clear  that  the  sanction  of  the 
Governor-General  is  required  to  the  nomination  of  ex- 

pert no  less  than  of  ordinary  members  of  the  Council. 
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(iii.)  Throughout  the  schedules  (Imperial  and  Provincial) 

relating  to  the  Madras  Presidency,  the  words  '  Fort 
St.  George  Gazette  '  (the  official  title  of  the  Madras 
Government  Gazette)  have  been  substituted  for  the 

words  '  Local  official  gazette  '  in  order  to  avoid  possible 
confusion  with  the  district  gazettes  which  are  published 
in  the  Madras  Presidency. 

(iv.)  The  form  of  Regulation  X,  which  specifies  the  term  of 
office  of  an  elected  or  nominated  member,  was  found 
to  preclude  the  election  of  a  candidate  to  a  seat  on  the 
Councils  before  the  seat  was  actually  vacant.  It  would 
have  been  inconvenient  to  postpone  the  completion 
of  all  elections  until  the  outgoing  member  has  actually 
completed  his  term  of  office,  and  to  avoid  this  necessity 
the  Regulation  has  been  recast. 
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Absence,  leave  of,  to  members  of 

councils,  158,  252-62. 
Addiscombe  College,  76,  78. 
Admiralty  offences,  270-2,  376. 
Advocate-General,  102,  132,  279. 
African  protectorates,  law  applied 

to,  402-7. 
Aggregate  fund,  the,  31. 
Agra,    83,     131     (and    see    United 

Provinces). 
Aitchison,  Sir  Charles,  150. 
Ajmere-Merwara,     Chief     Commis- 

sionership,  141  : 
Local  Government,  294  (and  see 

Local  Governments). 
Alam,  Shah,  37. 
Alexander  VI,  Pope,  4,  8. 
Allahabad,    Chartered   High   Court 

at,    104,    152    (and    see    High 
Courts). 

Amboyna  massacre,  15. 
Andaman    Islands,  Chief    Commis- 

sionership,  141  : 
Local  Government,  294  (and  see 

Local  Governments). 
Anne,  Queen,  29,  30. 
Archdeacons,  76,  157,  253. 
Armenians,  law  as  to,  360. 
Army  : 

Administration  of,  155-7  ;  cadet- 
ships,  96,  1 80. 

Company's  forces,  60,  72  ;   trans- 
ferred to  Crown,  97-8. 

Governor-General's    powers    over 
commissions,  295-9. 

Legislative  powers  over,  144,  227, 
236,  247. 

Troops    maintained    by    Native 
States,  169. 

Assada  Company,  the,  15. 
Assam,  Chief  Commissionership,  93, 

127,457  ff.  : 
Legislative  Council,  114,  133,  243, 

433  (and  see  Local  Legis- 
latures). 

Local     Government,     141,      294 
(and  see  Local  Governments). 

Representation  of  tea   and  jute 
industries,  119,  471  ff. 

Subordinate  courts,  163. 
Auditor  of  Revenue  and  Expendi- 

ture, 138. 

Barwell,  —  ,45,  50. 
Baxar,  battle  of,  2,  37. 

Benares,additionof,toBengal,72,ioi 
Bencoolen  Presidency,  45-6. 
Bengal : 

Calcutta,  see  Calcutta. 
Earlier  government  of,  34-7, 42-3 ; 

warlike  operations  of  the 
Company  (1750),  34  ;  famine 
(1770),  40;  courts  of  justice, 
46-7  ;  situation  with  the 
Great  Mogul,  51-5. 

Governor-General  and  Council 
first  appointed (177 3),  3, 44-6, 
48  ;  supremacy  of,  45-6  ; 
Government  reconstituted, 

64,  70 ;  Company's  control 
over,  64-6  ;  regulations  for 

(X797)>  71  ;  vested  in  'the Governor-General  of  India  in 

Council'  (1833),  82;  Lieu- 
tenant-Governor  appointed 

(1854),  90,  218  ;  division  of 
province  —  proposed  (1833), 
83,  suspended  (1835),  89-90, 
effected  (1905),  127,  218,  re- 

united (1912),  128-9,  2I8» 

454  ff- 

Board  of  Revenue  for,  161. 
Legislative  Council  established 

(1861),  103,  (1909),  114,  133, 

145, 431  (aiid  see  Local  Legis- latures). 

Local  Government — Governor 
in  (Executive)  Council,  in, 

141-2,  215,  294  (and  see  Local 
Governments). 

Powers  and  position  of  Gover- 
nor in  Council,  142, 154,215  n., 

275-6,  288-90. Representation  of  tea  and  jute 
industries,  1 19,  471  ff. 

Regulations,  code  of,  43,  58-9,  71, 
84,  147  and  n.  3,  354-6. 

Benham,  Paul,  71. 
Bentinck,  Lord  William,  81. 

Berar,  142,  423-4 ;    Judicial  Com- 
missioners' Courts  in,  163. 

Biggs,  Sir  John,  21. 
Bihar,  Chota  Nagpur,  and   Orissa, 

Lieutenant-Governorship,    128, 
456  ff.  ;  Executive  Council  for, 
in  n.  i,  132. 

Board  of  Revenue,  130,  161. 
Legislative  Council,  114,  133,  243, 

431   (and  see  Local  Legisla- tures). 
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Bihar,ChotaNagpur,andOrissa,cor^.: 
Local  Government,  141,  217  (and 

see  Local  Governments). 
Representation    of   the    planting 

community,  119,  471  flf. 
Subordinate  Courts,  163. 

Bills  of  Exchange,  law  regarding, 

364-5' 
Bishops,  76,  89,  157,  253,  280-2. 
Board  of  Control,  2,  3,  66 ;  'differ- 

ences with  the  Company  and 
remodelling,  68-9,  82  ;    super- 

intendence   of    Company    and 
its  patronage,  79  ;   regulations 
regarding    Civil    Service,    92 ; 
abolition  of,  95,  97. 

Boards  of  Revenue,  see  Revenue. 
Bombay : 

Cession  of,  to  Crown,  and  grant 
of,  to  the  Company  (1669),  18; 

Courts  of  Judicature  at  (1677), 
19;  Municipality  Court  (1728), 

32  ;  Recorder's  Court  (1797), 
71;  Supreme  Court  (1823),  80. 

Governor  in  Council,  42  ;    under 
Bengal  (1772),  45-6,  64,  70  ; 
(1833),  83;    (1909),  1 10-12. 

Legislative  Council  (1807),  72  ; 
withdrawn  (1833),  84  ;  estab- 

lished (1861),  102,   114,  133, 

145,    241-2,    430     (and    see 
Local  Legislatures). 

Local  Government,  141,  215-16 
(and  see  Local  Governments). 

Powers  and  position  of  Gover- 
nor in  Council,  142,154,215  n., 

275-6,  288-90. 
High     Courts,  Chartered  (1861), 

103  (and  see  High  Courts). 
Regulations,  72,  84,  147,  359. 
Representation     of     landowners, 

119,  471  ff. 
Subsidiary  matters  : 

Bishops  and  Archdeacons,  157, 

253,  280-2. 
Commander-in-Chief,   abolition 

of,  108,  155. 
Fusiliers,  18. 
Marine,  81,  97,  233. 
Mint,  19. 

Booty,  Charter  regarding,  34-6. 
British  Baluchistan,  Chief  Commis- 

sionership,  141-2  : 
Local  Government,  294  (and  see 

Local  Governments). 
British  India,  definition  of,  291,  293. 
British  subjects : 

Classes  of,  378-9. 
Debts  of,  81. 

Legislation  for,  416-17. 

British  subjects  (cont .) : 
Meaning  of  term,  232,  235,  402-3, 

412-13. Punishment  of  offences  by,  165, 

284-5,415-16. 
Responsibility     for,     in     Native 

States,  1 68. 

Rights  of,  87-8. 
Bryce,  J.,  353  ;   quoted,  10. 
Buddhist  law,  362-5. 
Budget,  see  Financial  Statement. 
Burke,  Edmund,  60,  71. 
Burma,   Lieutenant  -  Governorship, 

93»  2I7  : Legislative  Council,  114,  243,  433, 

478-9  (and  see  Local  Legis- latures). 

Local  Government,  141-2,  294 
(and  see  Local  Governments). 

Lower  Burma,  High  Court  at,  163 
(and  see  High  Courts). 

Upper  Burma,  Courts  of  Judicial 
Commissioners  at,  163. 

Cadetships,  96,  180. 
Calcutta  : 

Bishop  and  Archdeacons,  78,  157, 

253,  280-2. Capital  of  Bengal,  128  ;  power  to 
extend  limits  of,  132,  196. 

College  at,  76. 
English  law  introduced,  32-3,  353. 

Municipality  and  Mayor's  Courts (1726),  32,  354. 
Supreme  Court,  established  (1773), 

3,  46-7  ;  trial  by  jury  in,  48  ; 
jurisdiction  of,  50,  53-8 ;  over 
Admiralty,  47-8  ;  over  terri- 

tory, 72 ;  merged  into  present 
High  Court  (1861),  50,    103 
(and  see  High  Courts). 

Treasury  at  (1772),  43. 

Canning,  Lord,  95,  202. 
Cantonments,    British    jurisdiction 

in,  424. 
Capitulations,  the,  12,  383-91,  393. 
Carmichael,  Lord,  129. 
Caste,  reservation  as  to,  in  criminal 

law,  57,  355-6. 
Central  Provinces,   Chief    Commis- 

sionership,  93,  221  : 
Legislative  Council,  133,  243,  433, 

478-9  (and  see  Local  Legisla- tures). 

Local    Government,    141-2,    294 
(and  see  Local  Governments). 

Subordinate  Courts,  163. 
Cession  of  territory,  35,  36,  171,  223, 

234. 
Chambers,  — ,  50. 
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Chaplains,  28-9  ;  of  Church  of  Scot- 
land, 282. 

Charles  I,  King,  10 ;  licences, 

Courten's  Association,  15. 
Charles  II,  King,  2,  12  ;  Charter  of, 

1661,  16. 
Charters — of  Elizabeth  (1600),  3-10 ; 

of  James  I  (1623),  14;  to 
rival  Companies,  15,  24-30; 
of  Cromwell  (1657),  15-16; 
of  Charles  II  (1661),  16-20; 
Judicial,  32,  50  ;  as  to  booty, 
34,  36 ;  as  to  cession  of  terri- 

tory, 36  ;  of  Supreme  Court, 
46-8  ;  Parliamentary  renewals, 
69-91. 

Chesney,  Sir  George,  quoted,  33, 
102,  136,  141,  296. 

Chief  Commissioners,  appointment 
of,  93,  141-2,  294. 

Child,  Sir  John,  20,  21. 
Child,  Sir  Josiah,  16,  2071.,  24-5. 
China,  trade  with,  reserved  to 

Company,  3,  75,  77.  Monopoly 
withdrawn,  81. 

Christians  : 
Grants  for  any  sect  of,  282. 
Native,    jurisdiction    over,    104, 

154,  274. 
Churches  of  England  and  Scotland, 

252-4. 
Civil  Procedure,  Code  of,  87, 163,  362. 
Civil  Service : 

Appointments    to,   96,   99,    133, 
149-5 I- 

Provisional,  264. 
Reserved     posts,     1 50,     263  ; 

schedule  of,  300. 
Special,  151. 
Statutory  civilians,  106,  150. 
Subordinate,  151. 

Definition  of,  292. 
Natives  in,  106,  262-3. 
Offences  of,  283-90. 
Statutory  Enactments  regarding, 

262-5. 
Thrown  open,  3,  92. 

Clavering,  General,  45,  50. 
Clive,  Lord,  34,  37,  42. 

Clode's  Military  Forces  of  the,  Crown, 
quoted,  60,  69,  72,  298. 

Codification  of  laws,  86,  369-7 1 . 
Coinage,  19,  21,  146,  247. 
Collectors,  44,  162. 
Colleges,  76,  78. 
Commander-in-Chief,  the,  108  and 

n.  2,  155-6;  extraordinary 
member  of  Governor-General's 
Council,  64, 138,  206 ;  salary  of, 
253,  300. 

Commerce    and    Industries,    repre- 
sentation   of,    on    Legislative 

Councils,  118-19  >  471  ff- 
Commissioners : 

Chief,  93,  141-2,  221,  294. Judicial,  163. 
Commissions  : 

Judicial,  under  early  Charters>  14. 
Military,  295-9. 

Committees  of  the  Company,  4,  6, 
18,26,63,82. 

Committees  of  the  Council  of  India, 

137,  176. 
Commonwealth,     the,     Company's relations  with,  15,  16. 
Companies : 

Chartered,  8. 
Regulated,  7. 
Trading,  n. 

Company,  the  East  India  : 
Incorporation  of,  by  Queen  Eliza- 

beth, 3,  10  ;  control  of,  by 
Charters  and  Parliament,  see 
those  headings;  martial  law 
exercised  by,  14 ;  competi- 

tion with  the  Dutch,  15  ; 

Courten's  rival  Association, 
15;  grant  of  Bombay,  18 ; 
territorial  sovereignty,  2,  18, 

24,  36-7, 39, 41  n. ;  in  trust  for 
Crown,  81,  90 ;  grant  of 
Admiralty  jurisdiction,  19, 
20 ;  rivalry  of  New  Company, 

24  -  30  ;  incorporation  of 
English  Company,  28  ;  union 
of  Old  and  New  Companies 
as  the  United  Company,  29- 
30  ;  extension  of  monopoly, 

30,  31  ;  Mutiny  Act  and Articles  of  War,  33,  34 ; 

grant  of  the  Diwani,  37  ; 
Governors  with  Councils 
established,  42,  64 ;  oriental 
principle  of  Government,  52  ; 
creation  of  Board  of  Control, 

63  ;  sovereignty  of  Crown 
asserted,  77  ;  monopoly  of 
china  and  tea  trade  abolished, 

8 1  ;      vested    in    Governor- 
General  of  India  in  Council, 
82  ;      Chief     Commissioners 

appointed,   93  ;     transferred 
to  Crown,  94  ;   formally  dis- 

solved, 106. 
Joint  stock  or  capital  of,  6  and  n., 

13,15-16,   24-6,  28-9;    re- 
demption of,  82. 

Dividends,   38-41,  60,  70,  76, 

78  »., ,96 ;  on  '  separate  voy- 

"  13- 
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Company,  the  East  India  (cont.) : 
Legislative  powers  of,  9-10,  45-6, 

65,91- 
Management  of  : 

Courts  of  Proprietors,  by,  5-6, 
26,  41  ;  loss  of  their  power, 
63- 

Directors,  by,  6,  26,  28,  90  ; 
qualification  for  Directors, 
41,  42 ;  relations  of,  with 
Governor-General  and  Secre- 

tary of  State,  46  ;  with  Board 
of  Control,  63-66,  68  ;  com- 

mittees of  secrecy,  63,  82  ; 
power  to  elect  seven  mem- 

bers of  first  Council  of  State, 

95- 
Natives,  relations   with,  see  Na- 

tives. 

Naval  Force  of,  20,  97-8. 
Patronage   of,    64,   66,    76,    82 ; 

subject  to  Crown  and  Board 
of  Control,  3,  79,  92. 

Revenue  of,  application  of,  70,  76, 
78,  80 ;    Debts  charged  to, 

96,  185. Servants  of  : 
Classes  of,  42. 
Fortunes  of,  38-40,  67. 
Jurisdiction    over,    14,    49-50, 

54-6. Pensions   and   salaries   of,   48, 

76,80. Presents     to,    prohibited,    49, 
65- 

Profits  of,  42-3. 
Promotion  of,  42,  66,  98. 

Treasury,  relations  with  the : 
Loans  from,  41  ;    repaid,  59. 
Loans  to,  15,  27,  30-1. 
Payments  to,  39,  70. 

Treaties  and  orders  of,  to  con- 
tinue binding,  290,  291. 

Tributes  paid  by,  40. 

Troops  of,  33-4  ;   powers  to  raise 
European    troops,    60,    72  ; 
volunteer  infantry,  80  ;  num- 

ber of  King's   troops  to  be limited,  76,  79. 
Conditional  appointments,  158,  257. 
Consular  jurisdiction,  383-91. 
Contract  Act,  357,  364,  367. 
Contracts  by  Secretary  of  State,  98, 

108,  193-202. 
Control,    Board    of,    see   Board    of 

Control. 

Coorg,  Chief  Commissionership,  141  ; 
Native  Christians  in,  362  : 

Local  Government,  294  (and  see 
Local  Governments). 

Copyright,  146,  247. 
Cornwallis,  Lord,  50,  67,  68,  296. 
Cossijurah  case,  the,  54. 

Council    of    India,  the,    172-7   (see 
also    Secretary     of    State     in Council). 

Courten,  Sir  William,  15. 
Courts  of  proprietors,  see  under  Com- 

pany, management  of. 
Co  well's  Tagore  Law  Lectures,  quoted, 

59,  276. 
Criminal   Procedure,   Code   of,    87, 

164,  362,415-16. Cromer,  Lord,  393. 

Cromwell,  Company's  relations  with, 

15,  16. Crown  : 

Company's  powers  and  property transferred  to,  96. 

Government  by,  170,  290. 
Governor-General  and  Governors 

in    Council    appointed     by, 

76,79,  105,204,215,257. 
Legislation,  assent  to,   103,   144, 

146,  237,  251. 
Royal  Titles  Act,  107,  171. 

Cumberland,  George,  Earl  of,  4. 
Customary  law,  359-60,  368. 

Dacca,  127-8,  454. 
Death  sentences,  1 54. 
Debt,  public,  146,  236,  247. 
Definitions    in   Digest,    291-4 ;     in 

Rules  of  Business  of  Legislative 
Council    of    Governor-General, 

434,  445. Delhi: 

Capital  of  India,  126-7  J  inaugura- tion of,  135. 

Durbar  at,  126-7,  467-70. 
Province  of  : 

Chief     Commissionership     for 

(1912),  134,  141. 
Local    Government    for,     294 

(and  see  Local  Governments). 
Seat    of    Government    of    India, 

134-5,  141,  448-66, 470. 
Deputy  Commissioners,  162. 
Digest,  see  Statutory  Enactments. 
Dioceses,  157,  280. 

Directors,  see  under  Company,  man- 

agement of. 
Dispatches,  176-9. Disraeli,  94,  95. 

Districts,  161-3,  195  ;    councils  in, 
162. 

Diwani,  grant  of,  378  ;  meaning  of, 
43  n. ;  results  of,  51. 

Dufferin,  Lord,  169,  211. 
Dundas,  Henry,  60,  61,  69. 
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Dundas,  Robert,  73. 
Dutch  East  India  Company,  4,  8. 

Easements  Act,  366. 
East  India  Company,  see  Company. 
East  India  (Executive  and  Legisla- 

tive Councils),  Regulations, 
cited,  IH-I2. 

Eastern  Bengal,  former  union  of, 
with  Assam,  127,  218. 

Ecclesiastical  Establishment,  280-2 
(see  also  Bishops). 

Education,  78,  139,  205. 
Elizabeth,    Queen,    Charter    of,    I, 

3*. Ellenborough,  Lord,  94,  95. 
Elphinstone,  Mountstuart,  84,  349. 
Empress  of  India,  Act  authorizing 

title,  107,  171. 
English  Company,  the,  2. 
English  Courts,  jurisdiction  of,  over 

offences  in  India,  50,  65,  155, 
283-90 ;  special  court  for  of- 

fences in  India  not  put  in  force, 
66  and  n. 

Escheats,  186,  195. 
European  British  subjects,  see  Brit- 

ish subjects. 
Evidence  Act,  the,  355,  362. 
Executive  Councils,  power  to  create, 

no,  in. 
Of  Governor-General,  see  Gover- 

nor-General in  Council. 
Of  Bengal,  Madras,  Bombay,  and 

Bihar,  see  those  headings. 
Explosive  Substances  Act,  374, 

377- 
Extra-territorial  legislation,  372-8. 
Extra-territorial  powers  of  Gover- 

nor-General, 417-28. 

Family  customs  preserved,  57, 

356. Famine  in  1770,  40. 
Financial  Statement,  discussion  of, 

in  Legislative  Councils,  in, 
112,  117-18,  122,  236-7,  435-7 
(see  also  Legislative  Council  of 
the  Governor-General). 

Financial  system,  159-60. 
Fines,  185. 
Foreign  affairs,  discussion  of,  in 

Legislative  Councils,  44,  236, 
247,441. 

Foreign  Department,  the,  140. 
Foreign  Enlistment  Act,  374,  378. 
Foreign  Jurisdiction  Acts,  52  and  n., 

388-92. 
Foreigners,    jurisdiction    over,    88 

and  n.,  422-8 ;  meaning  of  term, 

402-3. Forests  Department,  140. 
Forfeitures,  185. 
Forgery,  374,  377. 

Fox's  East  India  Bill,  61-2. Francis,  Mr.,  45,  50. 
French  Wars  (1745-61),  2,  33. 
Furloughs,  158,  262. 

General  Society,  the,  27-9. 
Gentus,  22,  29,  56-7. 
George  III,  King,  62. 
George     V,     King-Emperor,     170 ; 

at    Delhi   Durbar,    126 ;      an- 
nouncements at,  467-70. 

Godolphin,  Lord,  2,  29,  30. 

Governor-General   of   Bengal,    first 
appointed    (1773),    44-5,    64; 

(1854),  94  ;    appointed  Gover- nor-General  of   India,    (1833), 
82. 

Governor-General  of  India : 
Appointment  of,  138  ;  method  of, 204. 

Governorship  of  Bengal  no  longer 
vested  in  (1912),  128. 

Powers  of,  to  overrule  his  Council, 
1 06 ;  over  Executive  and 
Legislative  Councils,  102-3, 
142,  146,  237,  250 ;  to 
appoint  Lieutenant  -  Gover- 

nors, 96  ;  over  Native  States, 
145  ;  over  scheduled  districts, 
101 ,  240  ;  over  Military  Com- 

missions, 29  5-9;  over  nomina- 
tions to  Provincial  Councils, 

487. 
Salary  of,  252-3,  300. 
Statutory  Enactments  regarding, 

252-62. Vacancy  in  office  of,  133,  254-9. 
(See    also    Governor-General    in 

Council,      and      Legislative 
Council    of    the    Governor- 
General.) 

Governor-General  in  Council :  Exe- 
cutive Council  of  the  Governor- 

General  : 

Appointed,  82-4,  94,  99,  138,  202. 
Business  of,  207-1 1 . 
Constitution  of,  204-6. 
Departments  of,  139-40. 
Executive  Councils  for  provinces, 

power  to  create,  1 10. 
Head-quarters  of,  134-5,  141. 

High  Courts'  jurisdiction  inopera- 
tive over,  154,  275-6. 

Legislative     Councils'      relations 
with,  107,  224,  242-3. 
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Governor-General  in  Council  (cont.) : 
Local    Governments'    duties    to, 

214,  220-4. 
Meetings  of,  206-7. 
Members  of,  83,  99,  1 10,  204-6  ; 

leave  of  absence,  254. 
Powers  of,  over : 

Army,  155,295-9. 
Christians,  grants  to,  282. 

High  Courts'  limits  of  jurisdic- 
tion, 104, 154,  216,274,276-7. 

Illicit  correspondence,  288-90. 
Local  Governments,  104,  218- 

23  ;  over  Bengal,  215. 
Revenue,  159. 

Territory,  417-28. 
President  of,  99,  211-12  ;    Vice- 

President,  70,  207. 
Salaries  of,  252,  300. 
Secretary  of  State   and    Parlia- 

ment,   relations    with,    178, 

274,  290. 
Statutory  Enactments  regarding, 

202-13. 
Vacancies  in,  105,  254,  260. 
(See  also  Legislative  Council  of  the 

Governor-General. ) 
Governors  of  factories,   16-18,  32, 

42. 
Grant,  Charles,  78  n. 
Guardians  and  Wards  Act,  366. 

Haileybury  College,  76,  78  ;  aboli- 
tion of,  92. 

Hardinge,  Lord,  135. 

Harington's  Analysis  of  the  Bengal 
Regulations,  quoted,  57,  72,  84, 

355- Hastings,        Warren,        Governor- 
General    of    Bengal,    43,    45  ; 
threatened  resignation  of,  50-1  ; 
conflict  with  the  Supreme  Court 
of  Calcutta,  21,  55,  60-1  ;    re- 

lations with  the  Company,  63  ; 
evidence  in  House  of  Commons, 
74 ;    plan  of  administration  of 
justice  in  Bengal,  278,  354  ff. 

High  Courts,  the  Indian : 
Definition  of,  292. 
Establishment  of,  3,  103,  151-2, 163. 

Governor-General     in     Council's 
powers  regarding,   104,   154, 
216,  274,  276-7. 

Judges  of,  see  Judges. 
Jurisdiction  of,  46,  152-4,  267; 

over     Governor-General     in 
Council,  the   Governor-Gen- 

erals and  Councils  of  Bengal, 
Madras,  and   Bombay,    154, 

High  Courts,  the  Indian  (cont.) : 

275-6  ;  over  Native  Chris- 
tians, 104,  154;  in  Native 

States,  1 68,  372  ff.  ;  over 
Revenue,  268. 

Law  to  be  administered  by,  53, 

147-9,  J54>    in  cases  of  in- heritance and  succession,  277 ; 
over    Christians    in    Native 
States,  104,  154,  274. 

New,  power  to  appoint,  125. 
Power      of,      over     Subordinate Courts,  273. 

Privy  Council,  appeals  to,  163. 
Procedure  of,  civil,  87,  163,  362  ; 

criminal,  87,  164,  362,  415- 
16  ;    in  cases  of  oppression, 

276. Situation  of,  163,  266  ;    power  to alter,  274. 

Statutory  Enactments  regarding, 
265-79. 

Hindu  law,  57,  354  ff. ;  text-books, 

368. 

Hindu  Wills  Act,  363-4. 
Holland,  trade  rivalry  with,  4,  8,  15. 

Holland's  Jurisprudence  cited,  292. 
Hyde,  50. 
Hyder  Ali,  40. 
Hyderabad,  165. 

Illicit  correspondence,  288-90. 
Impey,  Sir  Elijah,  50,  55,  60. 
India,  definition  of,  291-2. 
Indian  Waters,  limits  of,  228. 
Inheritance,    law    regarding,    277, 

356  ff. 
Insolvency,  law  of,  for  presidency towns,  90. 

Interlopers,  17,  26,  31,  78,  88. 
International  law,  372  ff.,  399. 

James  I,  King,  Charters  of,  2,  12, 

i3»  385-6,  389. 
James  II,  King,  Charters  of,  2,  16, 

20-1. 
Jameson  case,  the,  374,  378,  398. 

Judge-advocate,       appointed       to 
Madras,  and  Bombay,  19,  20, 
21. 

Judges : 
Civil  and  criminal,  1 37-8. District,  163. 

High  Court  of : 
Exempt  from   arrest  and  im- 

prisonment, 276. 
Number  of,  125. 
Precedence  of,  266. 
Qualifications    of,     152,     265, 

267. 
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Judges  (cont.): 
Salaries  of,  253,  266. 
Tenure  of  office,  153,  266. 
Vacancies,  266-7. 

Judicial  Commissioners,  Courts  of, 
163,  266. 

Judiciary,  see  High  Courts. 
Jury,  trial  by,  14,  48,  164-5  »  Jurors 

need  not  be  Christians,  81. 
Justices  of  the  peace,  32,  48,  70  ; 

powers  of,  79 ;  need  not  be 
covenanted  civilians,  8 1  ;  juris- 

diction of,  over  European 
British  subjects,  165. 

Kathiawar,  165-6;    status  of,  293, 

425-6. 
Kaye,  Sir  J.,  quoted,  14  n.,  66,  89. 
Khojas,  370. 

Lahore  diocese,  157. 
Laconia  case,  the,  401. 
Land,  acquisition  of,  by  natural- 

born  subjects,  88  ;  tenure  and 
transfer  of,  365,  367. 

Landholders,  representation  of,  on 
Legislative  Councils,  118,  119, 

471  ff. Law  administered  in  British  India, 

53,  147,  154;  in  cases  of  in- 
heritance and  succession,  277; 

over  Christians  in  Native  States, 

104,  154,  274;  over  Mahome- 
dans  and  Hindus,  56-7,  354  ff. 

Civil  and  criminal  procedure,  87, 

163-4,  362,  369-71,  415-16. 
Penal  code,  see  that  heading. 

Law  Commission,  the,  86-7,  92,  362, 
369- 

Law  member  of  Council,  first  ap- 
pointed, 83,  205. 

Lawrence,  Major,  33,  37. 
Lawrence,  Sir  John,  219,  455,  457. 
Laws,  Indian,  validity  of,  251. 
Lecky,  W.  E.  H.,  quoted,  38,  40,  43. 
Lee  Warner,  Sir  William,  165,  167. 
Legislative  Council  of  the  Governor- 

General  : 

Constitution  of,  91, 113-25, 142-3, 

478-9. 
Meetings  of,  225-6. 
Members  of : 

Election  of,  115-20. 
Number  of,  113-15,  224,  429. 
Official    and    non-official,    91, 

114-15,  224. 
Qualifications  for,  120,  480. 

Powers   of,   83-6,    100-1.    104-=;, 
143-5,  226-37,  408-17. 

Representation  on,  118-19,  47^  ff. 

Legislative  Council  of  the  Governor- 
General  (cont.) : 

Rules  for  business  in  : 
Definitions,  434,  441-5. 
Financial  Statement  or  Budget, 

121-4,  435-8  ;    Schedules  of 
Revenue    and    Expenditure, 

439-40. 
Matters   of  general  public   in- 

terest,   121,    124-5,    445-7  J 
excluded  subjects,  124,  435. 

Official  majority  necessary,  115. 
Questions,  124-5,  445~7- 
Quorum,  125,  226. 

Statutory  Enactments  regarding, 
224-40. 

Validity  of  Indian  Laws,  251  ;  as- 
sent of  Crown  and  Governor- 

Generalto,  101,  144,  237-40. 
Legislative    Councils,  114  (and  see 

Local  Legislatures). 
Lemaistre,  — ,  50. 
Levant  Company,  the,  n,  385-9. 
Lex  Loci  Act,  358. 

Licences — for  sale  of  spirit,  70  ;   to 
traders  and  missionaries,  75,  78, 
80  ;   abolished,  88. 

Lieutenant  -Go  vernors,  appointment 
of,96,i42  (and see  Bihar,  Burma, 
Punjab,  and  United  Provinces). 

Limitation  Act,  362. 

Limits — of  provinces'  power  to  alter, 
104,  222  ;  of  presidency  towns, 
132,  224. 

Loans  to  native  princes  prohibited, 

71,  155,284-5. Local  Governments  : 

Constitution  of,  141-2. 
Definition  of,  291. 

Governor-General     in     Council's 
relation  with,  214-15,  220-4. 

High  Courts'  jurisdiction  regard- 
ing   Bengal,    Madras,     and 

Bombay,  154,  275-7. 
Misdemeanours  of  officials  of,  283. 
Names  and  number  of  provinces 

under,  141,  294. 
Natives  on,  1 10. 
Revenue,  collection  of,  and  interest 

in,  159-60. 
Secretary  of  State's  relations  with, 

215,  238-9,  290. 
Staff  of,  1 60-1. 
Statutory  Enactments  regarding, 

214-24. 
Vacation  of  office,  absences  and 

salaries,  105, 158, 252-62, 300. 
Local  Legislatures : 

Constitution  of,  132, 145-7,  241-2. 
Electorates  of,  118-19,  478  ff. 
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Local  Legislatures  (cont.) : 
Members  of,  114,  243,  429-33. 

Additional,  116,  241-3. 
Expert,  115,  487. 
Qualifications  of,  120,  243,  480. 
Term  of  office  of,  242-3. 

New,  power  to  create,  244-6. 
Powers  of,  145-7,  246-8. 
Presiding  member  of,  242,  487. 
Rules  for,  242,  246,  249-50. 

Majority  to  be  non-official,  114, 
242. 

Quorum  for,  125,  242. 
Statutory  Enactments  regarding, 

241-51. 
Validity  of  Acts  of,  250-1. 

Lyall,  Sir  A.  C.,  quoted,  3,  10,  67. 
Lytton,  Lord,  150,  211. 

Macaulay,  Lord,  first  Law  Member 
of  Council,  83,  205  ;  Secretary 
to  Board  of  Control,  81  ;  on  the 
Law  Commission,  87  ;  Chair- 

man of  Committee  on  the  Civil 

Service,  92  ;  History  of,  quoted, 
16,  26,  27. 

Macpherson,  Sir  John,  50. 

Early  Courts  in  (1678),  17-18,  20  ; 
(1687),    21-3;     (1726),     32; 
Recorder's  Court  (1797),  71  ; 
Supreme  Court  (1800),  72. 

Governor  in  Council,  42  ;    under 
Bengal  (1772),  45-6,  64,  70  ; 
(1833),  83;  (1909),  1 10-12. 

Legislative  Council  (1807),  72  J 
withdrawn  (1833),  84;  estab- 

lished (1861),  102,  114,  133, 

145,   241-2,  429-30  (and  see 
Local  Legislatures). 

Local  Government,  141,  215-16 
(and  see  Local  Governments). 

Powers  and  position  of  Gover- 
nor in  Council,  142,154,215  n., 

275-6,  288-90. 
High    Courts,  Chartered    (1861), 

103  (and  see  High  Courts). 
Regulations,  147  and  n.  3. 
Representation    of   the    planting 

community,  1 19,  476  ff. 
Revenue,  Board  of,  161. 
Subsidiary  matters : 

Bishop  and  Archdeacons,  157, 

253,  280-2. 
Burgesses,  the,  22-3. 
Capture  by  French,  32. 
Choultry,  the,  17-18. 
Colleges,  76. 
Commander-in-chief,    abolition 

of,  108,  155. 

Madras .    Subsidiary  matters  (cont. ) 
Gazettes,  488. 
Mint,  19. 

Sepoys  raised  (1748),  33. 
Magistrates,  164. 
Mahomedans  : 

Laws  and  Usages  of,  preserved,  44, 

56-7,  354  ff- 
Representation  of,  on  Legislative 

Councils,  118-19  J  452  ff' 
Maine,  Sir  H.  S.,  quoted,  106,  231 

Malcolm,  Colonel  Sir  John,  74. 
Marine,  Royal  Indian,  107,  228,  233, 

Marriage,  law  regarding,  80,  355. 
Massachusetts   Company,  the,   K ii. 

Mayo,  Lord,  259. 
Merchant  Shipping  Act,  376,  413- 14. 

Military  Commissions,  295-9. 
Mill,  James,  81,89. 
Mill,  John  Stuart,  5  5 ,  94. 

Minto,  Lord,  108-9. Missionaries,  75,  77. 

Mogul,  the  Great,  i,  37,  51-2. 
Monson,  Colonel,  45,  50. 

Montagu,  — ,  15,  27,  28. 
Moral  and  Material  Progress  Repoi 

191. 
Morley,  Viscount,  108-10. 
Morley's  Digest,  cited,  32,   33,  43, 

354,  412. 

Mortmain  Act,  353. 

Municipal  Councils,  162. 
Municipal    law    in    Native    Stat 

424,  427. Munro,  Colonel  Sir  Thomas,  74. 
Munsif,  Court  of,  163. 
Mutiny,     the,     94 ;      the     Dumpj 

Mutiny,  97  n.  3. 
Mutiny  Acts,  33,  68,  72,  80. 

Nabobs'  fortunes,  38. 
Napier,  Lord,  259. 
Native  States : 

Area  and  number  of,  165. 
British  subjects  in,  168. 
Christians  in,  104,  154,  274. 

Foreign  relations  of,  166-7. 
Jurisdiction    exercised    in,     168, 

372  ff. 

Loans  to,  prohibition  of,  71,  155 
284-5. 

Position  of,  in  International  La 
169,424. 

Railway  jurisdiction  in,  424. 

Territory  of,  included  in  '  Indi 
291-4,  420. 
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Native  States  (cont.) : 
Troops  maintained  by,  144,  169, 

230,  247. 
Natives  of  India : 

Admission  of,  to  share  in  Admin 
istration,     88-9,     no;      to 
Civil  Service,  106,  262-4. 

Education  of,  to  be  promoted,  78. 
Government  under  the  Company, 

74,77,88,  355,  367-9. 
Law  as  to,  53,353-71- 
Religion  of,   to    be    maintained, 

77- Naturalization  of  aliens,  379. 

Navy,   Indian,   abolition    of,  97-8 
(see  also  Marine). 

Nawab,  the,  37. 

Negotiable  Instruments  Act,  364-5. 
New  Company,  the,  29. 
Nizamut,  the,  43  n.  3. 
North,  Lord,  40,  60. 
North-West  Frontier  Province,  Chief 

Commissionership,  134,  141  : 
Courts  for,  at  Sind,  163. 
Local    Government,  294  (and  see 

Local  Governments). 
North  -  Western      Provinces      (now 

United     Provinces),    90,     93 ; 
union     of,     with     Oudh,     141 
(and  see  United  Provinces). 

Nuncomar's  case,  32-3,  353. 

Offences  of  officials,  283-9. 
Orissa,  2,  37  and  n.  2  (and  see  Bihar, 

Chota  Nagpur,  and  Orissa). 
Ostend  Company,  the,  31. 
Oudh,  219  ;  Courts  of  Judicial  Com- 

missioners for,  163  (see  also 
United  Provinces). 

Oudh  Estates  Act,  363. 

Palmerston,  Lord,  94. 
Parliament : 

Control  of  the  Company  by,  com- 
menced (1698),  26-7 ;  as 

regards  military  forces  and 
discipline  (1754),  34;  the 
Regulating  Acts  (1772-3),  40, 

65,  356-7  ;  Pitt's  Acts  (1784- 
8),  62,  67,  68,  76  ;  regarding 
loans  to  native  princes  and  the 
Government  of  Bengal  (1797), 
71  ;  Charter  Acts  (1813),  72, 

75-9;  (1833),  8 1-9,  131-3; 
(1853),  90-4,  129. 

Government  of  India  Acts  (1854- 
8),  94-8,  129,  130,  134;  In- 

dian Councils  Act  (1861),  99, 

103,  114-15,  130;  High 
Courts  Acts  (1861-5),  103-4  > 

Parliament  (cont.) : 
Acts— (1865-7),  104-6,  130- 

3  ;  (1870-89),  106-7  ,'  Indian Councils  Acts — (1892,  1904), 

107-8  ;  (1909),  108  ff. 
Indian  Enactments  of,  general 

characteristics  of,  in  ;  not 
a  complete  code  for  the 
Government  of  India,  290. 

Parsees,  law  regarding,  360. 
Patents,  146,  247. 
Patna  case,  55,  58. 

Patronage,  see  under  Company  and 
Secretary  of  State. 

Peacock,  Sir  Barnes,  220. 
Penal  code,  the,  33,  87,  354  ff.,  382  ; 

persons  liable  for  trial  under, 

415. Pensions,  80,  126,  179. 
Persian  Coast  and  Islands,  law  in, 

392. 

Pitt,  Thomas,  31  n. 

Pitt,     William,     denounces     Fox's East  India  Bill,  62  ;    relations 
with    directors   and    Board   of 
Control,  68  ;    Act  of  (1784),  2, 
62-6. 

Plassey,  battle  of,  2,  34,  37. 
Posts  and  telegraphs,  140. 
Presents,    prohibition    of,    49,    65, 

283-4. 
Presidencies,   141    and  n.    (and  see 

their  names). 

Presidency  magistrates,  164. 
Presidency  towns,  power  to  extend 

limits  of,  80,  224. 
President    of    Council,    99,     211  ; 

Definition  of,  434. 

Property,    powers   of   Secretary   of 
State  regarding,  138,  193. 

Protectorates,   51,   395    ff.  ;     juris- 
diction in,  402-7. 

Provinces,  141,  161  ;    definition  of, 
291  ;  non-regulation  Provinces 
102  (and  see  names  of  Provinces). 

Public  Works  Member  of  Council, 
106,  139,  2°4- 

Punjab     Lieutenant  -  Governorship 
(1859),  91  : 

High    Courts,  163  (and  see  High Courts). 

Legislative  Council,  103  and  n.  3, 
114,  145,  243,432. 

Local  Government,  141-2,  217. 
Representation     of     landowners, 

118,  475  ff. 
Punjab  Laws  Act,  360. 

Quarter     Sessions     at     presidency 
towns,  32,  43,  48. 
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Queen   Victoria,    assumes    title    of 
Empress,  107. 

Questions    in    Legislatures,    124-5, 
144,  236,  249,  445-7. 

Quorums  in  Legislatures,  125,  226, 
242, 487. 

Railway  Board,  140. 
Railway     jurisdiction    in    Native 

States,  424. 
Recorders — at  Madras,  22,  71  ;    at 

Bombay,  71. 
Regulations  for  backward  districts, 

105,  145,  148,  238-9. 
Religion — no     disqualification    for 

office,     262 ;      restrictions     on 
Legislature     concerning,     143, 
236,  247. 

Rent  and  Revenue  Acts,  367. 
Resignations,  law  regarding,  255. 
Revenue : 

Application  of,  138,  185-7,  2^2. 
Audit  of,  138,  191-2. 
Boards  of,  43-4,  160-1. 
Collection  of,  159-60. 
Control  over,  96,  138,  186. 

High  Courts'  jurisdiction  regard- 
ing, 268,  273. 

Local  Governments'   interest  in, 160. 

Sources  of,  159,  185-6. 
Statutory  Enactments  regarding, 

185-90. 
Ripon,  Lord,  162. 
Russell,  Lord  Chief  Justice,  quoted, 

374,  398- 
Russia  Company,  the,  11-12. 

Sadr  Adalat  Courts,  44,  103. 
Salaries   and  allowances,   scale   of, 

253,  300. 
Scheduled  Districts  Act,  239-40. 
Scotch  Church,  chaplains  of,  254. 
Sea,  offences  at,  374-6. 
Secret  orders  and  dispatches,  177-8. 
Secretary  of  State  : 

Appointment   of,    171-2 ;    power 
of,  to  overrule  his  Council, 

X37,    T75  j     to   appoint  per- 
manent   and    parliamentary 

Under-Secretaries,  172  ;  con- 
cerning   secret    orders    and 

dispatches,  177  ;  patronage  of, 
over  military  cadetships,  96. 

Council  of  :  The  Council  of  India  : 
Appointed  (1858),  95,  106,  136. 
Business  of : 

Accounts,  96,  138, 187, 190-2. 
Rules  for,  137,  174-6. 
Duties  of,  96,  1 36. 

Secretary  of  State  (cont.) : 
Council  of  :  The  Council  of  India  : 

Establishment    of,     137,    179  ; 
pensions  for,  179. 

Governor-General    in    Council 
and     Local    Governments 
and  Legislatures,  relations 
with,   177-8,  215,  237-40, 
251,  274. 

Members  of  : 

Appointment  of,  136. 
Qualifications  of,  95,  172-3. 
Salaries  of,  172-4. 
Term  of  office  of,  173-4. 
Vacancies  in,  104,  172-3. 

Parliament,  relations  with,  178, 

190-1,  290. 
Patronage  of,  96,  106,  180-2. 
Power  of,  over  : 

Borrowing,  189. 

Contracts,  138,  193-6. 
Grants  to  Christians,  282. 
Property,  138,  193. 
Sales  and  transfer  of  stock, 

188-9. 

War  and  peace,  177. 

President  and  vice-president  of, 
136,  174- 

Revenue  under  control  of,  96, 

137-8,  185-8. Statutory   Enactments  regard- 

ing, 171-202. Selborne,  Lord,  quoted,  231. 
Separate  voyages,  13. 
Sessions  judges,  137-8. 
Sick  leave,  158,  254,  262. 
Simla,  141,  458. 

Sind,  Judicial  Commissioners'  Courts in,  163. 

Singapore,  80,  293. 
Sinha,  Mr.,  no. 
Slave  Trade  Act,  377,  414-15. 
Slavery  extinguished,  89. 
Smith,  Alderman  Thomas,  4,  7. 
Sovereignty,  divisibility  of,  425. 
Stanley,  Lord,  95. 
Statutory  civilians,  106,  150. 
Statutory  Enactments,    Digest    of, 

regarding : 
Advocate- General,  279. 
Civil  Service,  262-5,  300. 
Crown,  170-1,  290. 
Ecclesiastical          Establishment, 

280-2. 
Governor-General,  202-4,  29S~9- 

Council  of,  204-13,  290,  295-9. 
Legislative  Council  of,  224-40, 

251. High  Courts,  265-79. 
Local  Governments,  214-24,  290. 
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itutory  Enactments  (cont.)  : 
Local  Legislatures,  241-51. 
Revenue,  185-93. 
Salaries,  &c.,  252-62,  300. 
Secretary  of  State,  171-2,  179-80. 

Council    of,    172-6 ;     appoint- 
ments by,  180-5. 

Contracts  by,  193-202. 
Ordersand  dispatches  of,  176-9. 

War  and  treaties,  213-14. 
[Table  of  comparison,  302-52.] 

Stephen,     Sir     James     Fitzjames, 
quoted,   32,   54,   58,   102,  252, 
381,  397,410. 

Stokes,  Whitley,  quoted,  279,  354. 
Stowell,  Lord,  quoted,  384. 
Strachey,    Sir   John,    quoted,    158, 

259- 
Subordinate  Civil  Service,  151. 
Subordinate  judges,  163. 
Succession,  law  regarding,  277,  356, 

358,  360,  362-5,  367. 
Supreme  Courts,  see  High  Courts. 
Surat,  19  and  n.,  20. 
Survey  or- General,  140. 
Suzerainty,  292. 

Table  of  comparison  between  Statu- 
tory Enactments  and  Digest, 

302-52. 
Taxation,  146,  246. 
Tea  trade,  reserved  to  Company, 

73>  75»  77  ;  taken  away,  81. 
Telegraphs,  146,  246. 
Temporary  appointments,  258-61. 
Territorial  acquisitions,  see  cession 

of  territory. 
Territorial  Waters  Jurisdiction  Act, 

272. 
Torts,  366,  367. 
Trade,  removal  of  restrictions  on, 

75,  77,  80-1  ;  officials  pro- 
hibited from,  283. 

Transfer  of  Property  Act,  365. 

Treason,  374,  377. 

Tribes  outside  British  India,  rela- 
tions with,  142. 

Tupper,  Sir  C.  L.,  167. 

Under-Secretaries  of  State,  172. 
United  Company,  the,  30. 
United  Provinces  of  Agra  and  Oudh, 

Lieutenant-Governorship,     141 
and  n.  4,  218-19. 

Courts  of  Judicial  Commissioners, 163. 

Legislative  Council,  114,243,432 
(and  see  Local  Legislatures). 

Local  Government,  217   (and  see 
Local  Governments). 

Representation  of,  477  ff. 

Vacancies  in : 

Council  of  Secretary  of  State,  172. 
Councils  of  Governor-General  or 

Governor,  158,  258-62. 
Office  of  Governor-General,  133 

158,258. 
Vice-President  of  Council  of  Gover- 

nor-General, 70,  207. 
Viceroy,  title  of,  202. 
Villages,  162. 
Volunteer  Corps,  269. 

War,  provisions  regarding,  177 ; 
restrictions  as  to,  on  Governor- 
General  and  Local  Govern- 

ments, 213-14. 
Westlake,  quoted,  392. 
Wilberforce,  W.,  75. 

Wills,  363-4- 
Wilson,  Sir  R.  K.,  quoted,  340,  341. 
Wood,  Sir  Charles  (Lord  Halifax), 

quoted,  248,  297. 
Writers,  42,  78. 

Zanzibar,  British  jurisdiction  in, 

167,  392< 
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